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CASES 


Iir  THE 


ECCLESIASTICAL    COURTS, 
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PREROGATIVE  COURT  OF  CANTERBURY. 


BROWN  against  ATKINS.— p.  1. ' 

A  creditor  hif  a  right  to  edl  lor  an  ioTentory,  bat  the  Preroffati?e  Coart  haa  no  joriadiction  at 
the  aait  of  a  creditor  to  examine  the  particuian  of  an  acooont 

Dr.  HarriSf  for  Brown. — ^Brown  is  a  creditor  of  William  Weston,  who 
died  in  the  Namure  in  1749;  deceased  made  his  will,  and  appointed  his 
daughter  residuary  legatee.  She  chose  Atkins  her  guardian,  who  took 
administration  cum  iestamento.  Robert  Brown,  the  creditor,  cited  him  to 
an  inventory  and  account  3 1st  July,  a  declaration,  instead  of  an  inven- 
tory and  an  account,  given  in ;  the  court  ordered  Atkins  to  be  dismissed, 
if  Brown's  proctor  did  not  object.  We  now  offer  an  allegation,  pleading 
exceptions  to  the  account. 

Dr.  Pinfold^  for  Atkins. — ^We  have  given  in  a  fair  declaration  instead 
of  an  inventory,  to  which  no  objection  is  made.  Brown,  as  a  creditor, 
has  no  right  to  object  to  the  account,  and  therefore  we  object  to  the 
whole  allegation,  as  pleading  a  matter  not  cognizable  by  this  court. 

JuDOMEiTT — Sir  Georos  Lee. 

I  was  of  opinion,  a  creditor  has  a  right  only  to  a  constat  of  the  estate 
bjr  an  inventory,  but  that  I  had  no  jurisdiction  at  the  instance  of  a  cre- 
ditor to  examine  the  particulars  of  the  account,  and  therefore  rejected 
the  allegation,  as  it  excepted  only  to  the  account  and  not  to  the  declaration. 


GOODMAN  against  GOODMAN  and  Others.— p.  2. 

A  penon  cannot  propoand  a  will  in  which  he  has  no  interest  cither  as  execator  or  legateau 

Dr.  Pauly  for  William  Goodman. — Deceased  died  1st  March  1754; 
left  my  client,  William  Goodman,  his  brother,  and  Sarah  Goodman,  his 
sister;  deceased  made  a  will  dated  27th  February  1740,  whereof  his 
sister,  Sarah  Goodman,  is  executrix,  and  appointed  his  daughter  who  died 
before  him,  residaarv  legatee.  Sarah  has  propounded  a  schedule  with- 
out date,  in  which  sne  is  sole  executrix.    We  oppose  it ;  and  now  ofier 
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an  allegation,  propounding  the  will  of  27th  February  1740;  because  we 
shall  be  entitled  to  a  share  of  the  residue  if  that  will  takes  place,  as  the 
residue  is  a  lapsed  legacy  by  the  death  of  the  residuary  legatee  before 
the  testator. 

Dn  Simpson  9  for  Sarah. — We  have  propounded  a  schedule  without 
date,  and  nave  pleaded  the  will  of  1740  in  our  allegation.  We  object 
that  William  has  no  interest  as  executor  or  as  a  legatee,  and  therefore 
cannot  propound  this  paper. 

JuD«HfiivT — Sir  George  Lee. 

I  was  of  opinion,  as  William  had  no  interest  under  this  will  as  execu- 
tor or  as  legatee,  that  he  could  not  propound  it,  and  if  the  schedule  was 
set  aside  the  deceased  would  be  dead  intestate,  and  then  he  would  have 
his  share  of  the  whole  estate,  which  would  be  more  beneficial  than  a  share 
of  the  residue  only,  and  therefore  I  rejeoted  the  allegation. 


BAGNALL  against  Sir  JACOB  GERARD  DOWNING,  Bart.— p.  8. 

A  paper  pronounced  to  be  testamentary  on  the  ground  that  it  was  to  take  effect  after  death. 
It  contained  a  direction  to  the  executors  under  the  will  of  the  deceased. . 

Sir  George  Downing,  Bart,  died  in  June  1749 ;  left  a  natural  daughter 
by  Mrs.  To^nsend,  his  housekeeper,  viz.  Mrs.  Bagnall ;  on  ^^h  Sep- 
tember 1717,  he  made  his  will,  and  gave  all  his  real  and  personal  estate 
to  his  cousin.  Sir  Jacob  Downing,  and  made  him  executor ;  on  2dd 
December  1727,  after  birth  of  Mrs.  Bagnall,  he  made  a  codicil,  and  gave 
to  Mrs.  Townsend  an  annuity  of  200/.  for  life,  and  a  legacy  of  100/.; 
and  to  Mrs.  Bagnall  he  left  an  annuity  for  life  of  500L  Sir  Jacob 
has  taken  probate  of  said  will  and  codicil;  deceased  lodged  money 
in  Mrs.  Townsend's  hands,  which  we  say  he  intended  should  go  to  his 
daughter ;  he  wrote  with  his  own  hand  a  paper  attested  by  three  wit- 
nesses, which  is  in  these  words : — 

January  16tb,  1740. 

''  This  is  to  satisfy  my  executor,  and  all  other  persons,  that  what 
money  Mrs.  Townsend,  mv  housekeeper,  has,  that  was  mine,  I  gave  it 
her  for  the  use  of  her  daughter,  besides  what  I  have  given  to  her  daugh- 
ter by  the  codicil  to  my  will." 

"  Witnesses.  '*  G.  Downing.'' 

"  John  Paine. 
"  David  Lewis. 
•«  Richard  Lunes." 

Sir  Jacob  did  not  prove  this  paper,  but  brought  a  bill  in  Chancery 
against  Mrs.  Townsend  and  her  daughter,  to  have  the  money  in  the 
mother's  hands  paid  to  him,  and  for  a  discovery  of  the  sum.  This  paper 
was  hereupon  produced.  Lord  Chancellor  doubted  whether  it  was  not 
testamentary,  and  directed  it  to  be  tried  here ;  Bagnall  thereupon  cited 
Sir  Jacob  to  take  an  additional  probate  with  this  paper.  We  have 
pleaded  the  deceased's  declarations,  that  he  meant  the  money  in  Town** 
send's  hands  for  Bagnall ;  they  say  Sir  George  meant  this  paper  only 
as  a  declaration  of  what  money  was  in  Townsend's  hands. 
■  Dr.  PauU  for  Sir  Jacob  Downing. — Deceased  gave  Mrs.  Townsend 
200/.  annuity,  the  furniture  of  her  room,  and  100/.  legacy.    On  9tb  June 
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1749»  Sit*  George  died,  after  his  death  the  will  and  codicil  trere  found 
in  bis  custody.  Towosend  present  at  finding  them,  but  said  nothing  of 
this  paper.  On  Idlb  June^  Sir  Jacob  proved  the  will  and  codicil  witb-^ 
oat  opposition.  No  pretence  then  of  any  other  testamentary  paper ;  he 
filed  a  bill  in  Chancery  for  a  discovery,  and  then  Townseod  produced 
this  paper;  the  question  is,  whether  this  paper  be  testamentary  or  not; 
deceased,  though  pressed  by  Townsend,  refused  to  make  a  aew  will  or 
codicil.  We  mi^ht  object  to  Townsend's  evidence,  because  she  is  a 
trustee  for  Bagnail. 
Witnesses  for  Bagnail. 

1.  Mary  Townsend. — Deponent  was  housekeeper  to  deceased  for 
thirty  years  before,  and  to  his  death;  16th  January  1740,  he,  in  depo* 
Dent's  presence,  wrote  and  signed  the  paper  pleaded  by  BagnaH,  and 
then  executed  it ;  cannot  be  certain  but  believes  the  witnesses  saw  him 
sign  it;  deceased  delivered  it  to  deponent  and  bid  her  take  care  of  it, 
and  said,  *'  Life  is  uncertain ;  I  hope  you  will  not  have  any  tro(rt)le,  but 
if  you  should,  this  will  secure  the  notes  I  have  given  you  for  PoUy.'* 
The  deponent  several  times  told  the  deceased  she  wished  he  would 
secure  the  notes  for  Polly  some  other  way,  for  she  was  afraid  she  would 
have  trouble  after  his  death;  he  replied,  he  knew  of  no  other  way,  and 
said,  the  paper  he  had  given  her  Would  secure  at  his  death  the  money 
and  notes  he  had  or  should  give  her,  and  was  in  her  hands  at  bis  death, 
and  that  he  could  give  all  he  had  by  such  a  paper,  and  said,  if  he  should 
give  deponent  but  lOOL  a-year,  she  would  live  on  it,  but  Polly  must  not 
live  so ;  and  made  strong  declarations  of  afiection  to  deponent  and  bet 
daughter;  deceased  said,  wills  might  be  burnt,  and  he  did  not  know  any 
safer  way  than  giving  it  his  daughter  by  the  paper  in  th^  deponent's 
custody ;  in  the  time  of  the  rebellion,  the  deponent  hid  the  money  and 
notes ;  but  deceased  thought  deponent  did  not  hide  it  safely,  and  he  sent 
for  deponent's  brother,  and  bid  him  hide  it,  and  said  it  was  his  daugh- 
ter's money. 

2,  Richard  Lunes. — ^Deponent  is  a  witness  to  the  paper  pleaded; 
Paine  had  signed  it  when  deponent  came  into  the  room ;  oeponent  does 
not  remember  he  saw  deceased  sign  it 

Witnesses  for  Sir  Jacob  Downing. 

1.  John  Paine. — Deponent  is  a  subscribing  witness  to  the  paper  pleaded ; 
he  did  not  apprehend  deceased  wrote  or  signed  it  as  a  testamentary 
paper,  by  reason  he  did  not  publish  it  as  sucn,  but  after  deceased  had 
signed  it  he  said  to  deponent  in  presence  of  the  other  subscribing  wit- 
nesses, "  Paine,  this  is  is  to  satisfy  my  executors  that  some  money,  which 
Mrs.  Mary  has  of  mine  in  her  keeping  in  case  of  my  death,  is  for  her 
and  her  daughter's  use  till  such  time  as  their  annuities  become  payable ;" 
deponent  believes  deceased  meant  said  notes  as  a  declaration  of  trust 
only,  as  to  what  money  said  Mary  Townsend  had  at  that  time  of  bis  in 
her  hands,  and  not  as  a  testamentary  paper,  and  as  such  a  declaration 
of  trust,  deponent  then  took  said  paper  to  be. 

2.  Int  Deponent  is  a  riding  officer  of  the  customs,  and  has  127.  a-year 
from  Sir  Jacob  Downing. 

2.  David  Lewis. — Deponent  was  servant  to  deceased  thirty  years 
before,  and  to  his  death ;  deponent  did  not  apprehend  deceased  wrote 
the  paper  pleaded  as  a  testamentary  paper,  because  he  did  not  publish 
it;  but  deceased  immediately  after  he  had  signed  it,  declared  that  said 
paper  was  only  to  secure  some  money  which  Mrs.  Mary  then  had  of  his 
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in  her  hands,  in  case  of  his  death,  for  her  and  her  daughter's  subsistence 
till  their  annuities  were  payable ;  from  such  declaration  deponent  believes 
deceased  intended  such  paper  as  a  memorandum  only,  as  to  what  money 
said  Mary  Townsend  then  had  of  his  in  her  hands,  and  not  as  a  testa- 
mentary paper,  and  as  such  deponent  then  took  itlo  be. 

Reaa  oraers  of  the  Court  of  Chancery  for  the  parties  to  take  the 
opinion  of  the  Prerogative  Court,  whether  such  paper  was  testamentary 
or  not. 

Dr.  Simpson's,  argument  for  BagnalL — ^There  is  no  question  as  to  the 
will  and  the  first  codicil ;  we  have  cited  Sir  Jacob  to  take  an  additional 
probate  with  this  paper  as  a  codicil,  this  paper  was  wrote  in  contem- 
plation of  death,  it  amounts  to  a  direction  to  the  executor  not  to  demand 
the  money  of  Townsend ;  it  was  to  give  satisfaction  to  the  executor,  and 
therefore  was  to  take  place  at  his  death ;  he  mentions  the  legacy  given 
to  his  daughter  by  his  codicil ;  none  of  the  witnesses  say  the  paper  was 
intended  as  an  absolute  gift  inter  vivos ;  no  declaration  contrary  to  what 
appears  on  the  paper  can  be  received  in  evidence. 

X>n.  Pinfold  and  Hay,  same  side. — Delegates;  Garden  against  ike 
Earl  of  Orrery  and  others  ;{a)  this  paper  alters  the  will  and  codicil,  by 
revoking  in  part  the  will  and  codicil  as  to  the  residue,  and  therefore  is 
testamentary. 

Dr.  Paulf  contra,  for  Sir  Jacob. — Testator  must  have  animus  iestandi; 
Calvin's  Lexicon,  f.  305,  donatio  mortis  causa  et  legcUumf  difier. 

JuDOMBNT — Sir  Georgb  Lbe. 

I  was  of  opinion  the  paper  was  testamentary.  The  witnesses  show 
that  the  deceased  intended  it  should  take  eflect  after  his  death,  and 
upon  the  face  of  the  paper  it  is  a  direction  to  his  executor ;  it  refers  to 
his  will  and  codicil,  and  gives  the  money  in  Townsend's  hands  in  trust 
for  her  daughter,  besides  what  he  had  given  to  said  daughter  by  his 
codicil  which  had  been  proved.  I  therefore  pronounced  for  the  paper 
pleaded  as  a  codicil,  and  assigned  Sir  Jacob  Downing  to  take  an  addi- 
tional probate  of  that  paper  by  the  3d  session  of  this  term. — ^No  Costs. 


(aYGardeny,  Tke  Earl  of  Orrery  and  other;  Deleg.  ITUi'Dec  1745.  Tlie [qnettion 
respecting  a  codicil  to  the  will  of  the  Duke  of  Buckingham  and  Norman^.  The  Judges 
mreeent  at  the  sentence  were— Mr.  Justice  Burnett,  Mr.  Baron  Clarke,  Dr.  Audley,  Dr. 
Pinfold,  joo.,  Dr.  Walker,  and  Dr.  Ck)llier. 


ARCHES  COURT  OF  CANTERBURY. 

HILLYER  against  MILLIGAN.-p.  8. 

Tbeehueellor  of  Linedn  eunot  ezereiie  jnriadiction  within  the  joritdictioii  of  the  ArchdeMon 

Mul  Commianry  of  BacUnghuMhire. 
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PREROGATIVE  COURT  OF  CANTERBURY. 

DYER  against  CALWELL.— p.  17. 

An  afiplicatioii  to  assign  a  party  propoaoding  a  codicil^  to  brinff  in  a  bond,  which  had  been 
fitiadalenUj  procare(i,  and  lodge  it  in  the  regiatrj  of  Uie  conrt,  rejected. 

William  Calwell,  deceased,  died  the  14th  July,  1751 ;  made  a  will 
which  is  not  disputed,  and  appointed  two  executors,  who  have  renounced. 
On  the  9th  May,  1753,  administration  cum  testamento  was  granted  to 
Ann  Calwell,  deceased's  widow.  In  January*  1753,  William  Dyer  pre- 
tended that  the  deceased  had,  in  consideration  of  love  and  affection  to 
bim,  ^iven  him  a  bond  for  200/.  to  be  paid  six  months  after  his  decease, 
of  which  he  demanded  payment,  and  at  the  same  time  produced  a  codicil, 
by  which  the  deceased  had  left  him  a  legacy  of  200/.  Dyer  cited  the 
widow  to  take  administration  with  this  codicil ;  she  opposed  it,  and  he 
propounded  it  She  pleaded  that  the  codicil  was  a  u*aud;  and  also 
pleaded  that  the  said  Dyer  had  fraudulently  procured  a  bond  from 
deceased  for  the  same  sum,  &c.  He  in  his  answers,  acknowledged  that 
he  had  the  said  bond  in  his  custody ;  whereupon  Dr.  Hay,  the  widow's 
counsel,  moved  that  the  court  would  assign  Dyer  to  brins  and  lodge  in 
the  registry  the  said  bond,  on  suggestion  that  a  fraud  might  appear  upon 
inspection  on  the  face  of  the  bond. 

JuDoiiEirT — Sir  Georob  Lee. 

But  I  was  of  opinion  I  had  no  jurisdiction  to  order  the  bond  to  be 
brought  in ;  Dyer  had  not  pleaded  it :  I  could  not  oblige  a  person  to 
produce  evidence  against  himself,  upon  suggestion  that  he  had  8u6h  evi- 
dence in  his  custody ;  that  the  bond  not  being  testamentary,  I  had  no 
authority  over  it,  and  therefore  rejected  the  petition. 


ARCHES  COURT  OF  CANTERBURY, 

REES  against  HARRIS.— p.  18. 
Appeal  from  SL  David^s. 

The  penoo  bee  a  right  to  cany  hia  tithea  by  the  naoal  way. 


PREROGATIVE  COURT  OF  CANTERBURY^ 

WHITE  against  WHITK— p.  20. 
On  admission  of  an  allegation. 

An  aDegitiao  admitted  to  proo(  becauae  the  objection  to  it,  araae  on  a  point  of  Uiw* 

Dr.  Paul  tor  Thomaai  White.— John  White  died  first  of  April,  1749, 
left  Martha  hia  widow,  Thomas  his  brother,  Sarah  Lloyd  his  niece,  and 
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aeveral  other  nephews  and  nieces,  made  a  will,  executed  and  attested  by 
three  witiiesses,  dated  27th  March,  1747,  appointed  his  brother  Thomas 
sole  executor,  and  gave  many  legacies,  but  did  not  disf>ose  of  the  residue. 
Deceased's  two  sisters  died  after  making  said  will  of  27th  March,  which 
is  marked  A ;  whereupon  it  was  suggested  that  deceased,  with  his  own 
ihaiidt  wrote  the  unexecuted  will  marked  B,  dated  10th  February  1748-9. 
In  that  will  he  also  appointed  his  brother  Thomas  sole  executor,  and 
disposed  of  the  residue.  Both  wills  contain  real  as  well  as  personal 
estate.  The  executor  took  probate  of  the  first  executed  will;  after- 
wards the  unexecuted  will  being  found,  the  executor  cited  the  widow, 
and  all  the  legatees,  to  show  cause  why  the  probate  of  the  first  will 
]shoutd  not  be  revoked,  and  declared  void,  and  why  probate  should  not 
be  eranted  to  him  of  the  latter  unexecuted  will.  The  deceased's  widow 
ancT  Sarah  Lloyd,  the  niece,  appeared  and  opposed  the  last  will ;  the 
executor  gave  in  this  allegation  to  propound  it,  the  admission  of  which 
was  opposed  in  general  on  a  point  of  law,  viz.  It  was  insisted  that  the 
latter  will,  containing  both  real  and  personal  estate,  and  bein^  unexe- 
cuted, and  having  been  wrote  two  months  before  the  deceased's  death, 
could  not  only  by  law  revoke  the  former  executed  uncancelled  will,  and 
consequently,  that  the  allegation  pleading  it  was  irrelevant,  and  ought  to 
be  rcyected,  because  it  was  to  no  purpose  to  admit  the  allegation, 
when,  if  all  the  facts  in  it  were  proyed,  the  will  it  propounds  cannot  be 
established. 

Dr.  Simpson^  for  Martha  White,  the  widow  of  the  deceased. — ^Exe- 
cuted will  marked  A.  is  dated  the  27th  March,  1747 ;  the  unexecuted 
will  marked  B.  is  dated  the  10th  February,  1748-9;  the  unexecuted  will 
contains  real  as  well  as  personal  estate ;  he  lived  two  months  after  the 
date  of  the  will  B. ;  it  is  incomplete,  and  not  signed  by  deceased.  {JVl 
B.  Deceased's  name  was  inserted  at  the  top) ;  it  charges  his  real  estates, 
but  it  cannot  operate  as  to  them ;  not  carrying  it  into  execution  is  a' 
departure  from  it.  He .  kept  the  first  will  in  his  custody  uncancelled. 
No  circumstances  or  declarations  in  favour  of  the  last  paper  are  pleaded. 

Dr,  Bettesworth^  for  Sarah  Lloyd,  the  niece. — Some  of  the  legatees 
who  are  benefitted  by  the  real  estate  will  lose  their  whole  legacies, 
because  the  will  B.  is  not  executed. 

Dr.  Patd,  for  the  executor. — Residue  is  given  to  the  executor  by  the 
last  will.  16th  June,  1724,  in  Purefoy  v.  Purefoy^  a  will  made  in  1696 
was  not  executed  ;  tlie  testator  declared  he  would  alter  his  will,  and  was 
about  doin^  it ;  set  aside,  because  prepared  for  execution.  Hyde  and 
Mason,  (vol.  1.  p.  423,  notes,)  against  CoZamy  and  Limbreyt  Deleg.  1732, 
the  court  held  that  a  signature  which  showed  the  testator  intended  to 
execute  his  will,  should  be  considered(a)  as  a  condition- that  it  should  not 

2)erate  unless  it  was  executed.  Combe  and  Coombe,  (Mod.  759 ;  Moore's 
ep.  768;  8  Yin.  Abr.  43,  22;  1  Hagg.  122;  vol  1,  pp.  380,  426,) 
Deieg.  1738,  the  same  determination. — To  this  will  there  is  no  signature. 
Dr.  Hay,  same  side. — This  court  has  nothing  to  do  with  real  estate ; 
before  statute  of  frauds  the  will  B»  would  have  oeen  a  good  will  for  real 
estate ;  that  statute  has  made  some  alterations  with  respect  to  wills  for 
real  estates ;  but  in  this  case,  the  first  will  is  not  revoked  so  far  as  relates 

(a)  VIm  wefamptioii  of  law  is  against  any  testamentary  paper  wfaiefa,  npon  the  hce  of  it, 
purports  to  nave  been  intended  to  be  more  complete  than  it  actually  is ;  that  presumption,  bow- 
ef*r« miyJb^ tepelliidby cireumstanoes.  Aesd.v. PviaJuwi3I%iU. ISAi  Bmia t. Be4f9rd,2Fmi 
177;  Tkim4$rr.  WaU,Z^};^^^iBueti€y.Bwskk,i?hi3l3adi;  l^teT.^ortifen,3PhilL6a& 
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to  the  real  estate,  the  real  estate  is  well  ffiven  by  the  first  will,  and  must 
pass ;  the  revocation  is  as  to  the  personal  estate  only. 

Dr.  Harris,  same  side. — Will  d.  is  a  legal  will,  and  if  it  stood  alone 
would  be  pronounced  for.  Cases  in  Equity  abridged,  fol.  409,  Ifyde  and 
Mason. 

JoDOMEiTT — Sir  George  Lee. 

I  admitted  the  allegation,  because  the  sole  objection  to  it  arose  from 
a  (]|bestion  of  law,  which  could  not  be  fuHy  debated  on  the  admission  of 
an  allegation. 


L'HUILLE  against  WOOD.— p.  22. 

Effect  given  to  a  will  which  the  testator  had  been  prevented  from  executing  by  duresi. 

Dr.  Hay,  for  Benjamin  L'Hulle,  the  executor. — Hester  Pascall,  widow, 
died  the  27lh  March,  1749;  on  the  21st  March,  1748-9,  she  gave  instruc- 
tions to  Charles  Shearer,  an  attorney's  clerk,  in  presence  of  Mary  Lowe 
and  William  L'Huilie,  her  nephew,  for  making  her  will ;  he  minuted  them 
down  in  writing,  and  read  them  to  deceased,  and  she  approved  them ; 
the  next  day,  the  22d  March,  Shearer  and  William  L'Huille  went  to  her 
again,  and  carried  a  will  drawn  from  those  instructions,  in  which  will  the 
deceased's  brother-in-law  is  appointed  sole  executor;  the  deceased's 
daughter,  Mary  Wood,  was  then  with  her ;  Wood  said  deceased  should 
not  make  a  will ;  Shearer  read  the  will  to  deceased,  she  approved  it,  and 
said  she  was  willing  to  execute  it ;  the  daughter  sent  for  Richard  Wood, 
her  husband,  when  he  came  he  would  not  suffer  the  deceased  to  sign  it; 
the  deceased  declared  she  was  desirous  to  sign  it,  but  the  Woods  pre- 
vented her;  thereupon.  Shearer  and  L'Huille  went  away ;  L'Huille  went 
again  in  the  evening,  and  was  denied  admittance ;  question  is,  whether 
the  deceased  'was  not  in  the  custody  of  the  Woods,  and  was  hindered 
by  them  from  making  the  will  ?  The  apothecary  says,  the  deceased 
told  him,  she  had  thoughts  of  making  a  will,  but  was  glad  she  was 
prevented. 

Dr.  Simpsorij  for  Wood. — On  deceased's  death,  Mary  Wood,  her 
daughter,  took  administration  to  her,  as  dying  intestate ;  about  two^ears 
after  she  died,  and  her  husband  Richard  Wood  took  administration  to 
his  wife,  and  administration  de  bonis  non  to  deceased ;  Richard  is  since 
dead,  and  his  brother  James,  the  now  party  in  the  cause,  took  adminis- 
tration, &c.  Soon  after  the  death  of  his  wife,  L'Huille  cited  Richard 
Wood  to  bring  in  the  administration  to  the  deceased,  and  to  show  cause 
why  it  should  not  be  revoked  and  probate  granted  to  Benjamin  L'Huille, 
the  executor  of  the  deceased's  will;  pending  the  suit  in  1753,  he  died; 
then  James  Wood,  his  administrator  was  cited  into  the  cause,  who  is  a 
stranger  to  the  whole  transaction,  and  has  therefore  examined  only 
Mather,  the  deceased's  apothecary.  Lowe,  a  witness  for  L'Huille, 
swears  the  will  was  not  read  to  the  deceased ;  the  deceased  was  sensible 
during  all  the  transaction,  and  was  not  in  the  custody  of  the  Woods. 

Witnesses  for  L'Huille. 

1.  William  L'Huille. — Some  time  before  the  20th  March,  1740,  depo- 
nent, who  was  nephew  to  the  deceased,  at  her  desire  bought  an  East 
India  bond  for  her ;  the  deponent  carried  it  to  her,  and  sm  said  she 
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would  give  it  to  deponent ;  deponent  said  she  could  not  give  it  to  him 
but  by  will,  and  asked  her  if  she  desired  to  make  her  will ;  she  said  it 
was  her  desire,  and  bid  deponent  bring  somebody  to  take  instructions ; 
on  the  21st  March,  deponent  carried  Shearer  to  her,  and  told  her  he 
had  brought  a  person  to  make  her  will ;  the  deceased  then  save  Shearer 
instructions  in  the  presenceof  deponent,  and  of  Mary  Lowe,  tne  deceased's 
servant;  be  took  them  in  writing,  read  them  to  deceased,  and  she 
approved  of  them ;  Shearer  then  carried  them  away  with  him  to  dntw 
a  will ;  on  the  22d  March,  deponent  and  Shearer  went  to  deceased  witb 
the  said  will ;  the  deceased  was  in  bed,  and  her  daughter  Mary  Wood 
and  Lowe  were  in  the  room  with  he^;  Wood  asked  what  Shearer  did 
there,  he  answered  he  had  brought  the  deceased's  will  for  her  to  sign ; 
Wood  answered,  her  mother  should  not  make  or  sign  any  will ;  but  she 
desired  to  hear  it  read ;  Shearer  then  read  the  will  audibly  to  deceased, 
and  asked  her  if  she  Uked  it,  she  replied,  it  was  to  her  mind ;  soon  after, 
Richard  Wood  came  in  ;  Shearer  proposed  to  deceased  to  sign  it,  she 
answered,  **  I  am  willing  to  sign  it,  and  it  is  my  desire  to  do  so,  but  my 
daughter  will  not  let  me ;"  and  Richard  Wood  then  said,  she  should 
make  no  will,  and  he  would  not  suffer  the  deceased  to  sign  it,  and  said 
to  Shearer,  he. might  go  about  his  business;  Shearer  and  deponent  thea 
went  away ;  deceased  was  of  sound  mind,  ^c* ;  about  six,  that  evening, 
deponent  went  to  deceased's  lodgings,  but  was  refused  admittance  to  her 
by  Richard  Wood,  who  threatened  to  charge  a  constable  with  deponent ; 
deponent  met  Shearer  going  to  deceased  with  the  will,  but  on  deponent's 
telling  him  in  what  manner  he  was  refused  admittance.  Shearer  turned 
back. 

2.  Charles  Shearer. — On  the  21st  March,  deponent  went  with  William 
L'Huille  to  deceased,  she  owned  to  deponent  she  desired  to  have  a  per- 
son come  to  her  to  make  her  will — deposes  the  same  as  L'Huille  to  the 
instructions,  ibc,  and  that  Lowe  was  present ;  the  deceased  desired 
deponent  to  ask  Benjamin  L'Huille  if  he  would  be  her  executor,  he  said 
**  Yes ;"  22d  March,  deponent  and  William  L'Huille  went  to  deceased, 
and  carried  the  will  with  them ;  they  found  Mary  Wood  and  Lowe  with 
her ;  deceased  asked  deponent  if  her  brother  would  be  executor?  depo« 
nent  told  her  he  would ;  Wood  opposed  deceased's  executing  it,  and  sent 
for  her  husband ;  he  came,  and  said  the  deceased  should  .execute  no 
will ;  deponent  asked  deceased  if  she  would  sign  it,  deceased  answered, 
*'  I  am  willing  to  sisn  it,  but  my  son  and  daughter  say  I  shall  not,  but  it 
is  my  desire  so  to  do^^^  and  Richard  Wood  would  not  suffer  pen  and  ink 
to  be  brought;  deponent  and  L'Huille  went  away  with  the  will;  at  six 
in  the  evening,  deponent  was  going  to  deceased  with  the  will,  but  met 
William  L'Huille,  who  told  him  he  was  refused  admittance,'  and  there- 
upon deponent  turned  back. 

3.  Ann  Hall. — ^Deceased  lodged  at  deponent's  house;  one  day,  WiU 
liam  L'Huille  came  to  deceased,  and  sue  seemed  overjoyed  at  seeing 
him,  and  then  said  to  hjm,  she  had  always  promised  to  do  something  for 
him,  and  she  would  doJt,  and  leave  him  something;  deponent  then  left 
the  room ;  says  she  had  orders  from  Richard  Wood  not  to  let  anybody 
see  deceased.  Richard  Wood  turned  William  L'Huille  out  of  deceased's 
room,  and  threatened  him  with  a  constable. 

4.  Mary  Lowe. — Deponent  was  servant  to  the  deceased ;  William 
L'Huille  came  four  times  in  a  week  to  deceased ;  deponent  was  present 
jki  all  the  times,  and  aever  heard  the  deceased  bid  him  bring  a  person  to 
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make  her  will ;  the  second  time  he  came  he  brought  Sheater  with  hini» 
who  took  an  account  in  writing  of  some  £a8t  India  bonds  of  deceased'si 
which  deponent  by  deceased's  orders  delivered  to  him  to  take  account  of 
them ;  Shearer  did  not  then  read  anything  to  deceased ;  next  day  Shearer 
and  William  L'Huille  came  again*  and  then  Shearer  read  to  deceased 
some  thing  about  giving  100/.  to  William  L'Huille,  and  about  other 
legacies,  and  making  Benjamin- L'Huille  executor;  the  deceased  made  no 
reply ;  Mary  Wood  then  coming  into  the  room,  William  L'Huille  said 
to  Shearer,  "  We  must  go  now  and  come  another  time;"  the  next  day, 
L'Huille  and  Shearer  came  again  to  deceased's  lodgings,  where  depo^ 
nent  and  Mary  Wood  were,  and  on  their  coming  in,  Wood  sent  for  her 
husband ;  deponent  told  deceased  that  William  L'Huille  and  the  lawyer 
were  come,  aeceascd  replied,  ''  I  have  signed  nothing,  nor  I  have  dona 
nothing,  nor  nothing  I  will  do ;  I  never  nave  made,  nor  did,  nor  ever 
will  make  a  will,  for  what  I  have  is  my  daughter's,  and  no  one's  else :" 
Richard  Wood  told  them  they  might  go  about  their  business,  but  they 
refused  to  go;  Wood  opened  the  door  and  told  them. deceased  should 
not  be  disturbed ;  deceased  same  day  ordered  deponent  to  tell  Mrs.  Hall 
and  her  husband  not  to  let  any  of  the  L'Huilles  come  to  her;  deponent 

Eve  such  orders,  and  William  L'Huille  was  thereupon  refused  to  see 
r;  deponent  said  to  deceased,  if  they  could  persuade  her  to  make  a 
will,  they  wanted  to  get  500/.  of  her ;  deceased  replied,  "  I  have  made 
no  will,  and  will  make  none,  for  what  I  have  is  my  daughter's;"  depo- 
nent was  present  all  the  time;  L'Huille  and  Shearer  were  with  the 
deceased,  and  she  never  heard  her  give  any  instructions  for  a  will,  or 
heard  any  read,  or  heard  her  say  she  was  willing  to  sign,  &c. ;  the 
Woods  did  not  say  deceased  should  not  make  or  sign  a  will,  or  hinder 
her  from  signing  it ;  deponent  has  several  times  heard  Mary  Wood  ask 
deceased  to  make  a  will,  and  she  refused,  and  said  she  never  would 
make  one ;  did  not  hear  Shearer  read  any  thing  to  her,  except  as  afore- 
said. 

3.  Int.  Shearer  wrote  an  account  of  East  India  bonds.  4»  Int.  The 
will  was  not  read  to  deceased  in  deponent's  presence.  5.  Int  Often 
heard  deceased  say  she  would  make  no  will,  and  ordered  Wood  not  to 
sufler. L'Huille  to  come  to  her.  6.  Int.  L'Huille  was  refused  admittance 
by  deceased's  orders.  7.  Int.  Deceased  told  her  apothecary  she  had 
made  no  will,  for  why  should  she  leave  any  thing  from  her  daughter? 
she  declared  thus  to  Mather  two  days  before  she  died. 

Will  read. 

Witness  for  Wood. 

Isaac  Mather,  apothecary. — The  deponent  knew  deceased  for  twenty 
years,  and  was  apothecary  to  her  to  her  death ;  she  left  Mary  Wood, 
her  only  child ;  a  few  days  before  her  deatli  deponent  sf>oke  to  her  about 
ber  will,  as  he  heard  she  had  been  about  making  one ;  the  deponent 
spoke  freely  to  her  about  it ;  deceased  replied  thus,  '*  I  had  thoughts  of 
making  my  will,  but  now  I  will  not ;"  and  after  such  discourse,  Richard 
Wood  and  his  wife  came  in,  and  one  of  them  asked  her  if  they  should 
order  young  L'Huille  not  to  be  admitted  to  her,  she  said  '*  Yes." 

Dr,  Hapf  for  L'Huille. — Not  propounding  the  will  sooner  is  no  objec- 
tion ;  a  will  may  be  propounded  at  any  time ;  the  transaction  was  not 
clandestine  but  open ;  Lowe  was  present  at  each  time.  L'Huille  and 
Shearer,  against  whose  evidence  there  is  no  objection,  prove  an  animus 
iestandif  instructions,  reading  over  to,  and  approbation  of  the  will,  and. 
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that  she  would  have  executed  it  if  she  had  not  been  forcibly  prevented 
bv  the  Woods.  Where  a  testator  is  prevented  by  force,  the  law  con- 
siders the  will  as  executed,  and  then  her  subsequent  declaration  to  Ma* 
ther  could  not  destroy  it 

Dr.  Bettestoorih,  same  side. — When  a  testator  is  hindered  by  a  person 
interested,  the  will,  though  not  executed,  is  good. 

Dr,  Simpson^  contra,  for  Wood. — If  4he  daughter  had  been  living 
when  the  cause  began,  she  could  have  instructed  it  better  than  James 
Wood  can,  who  is  a  stranger  to  the  whole  transaction.  William  L'Huille 
is  son  to  the  executor,  and  Shearer  is  a  clerk  not  out  of  his  time.  The 
motion  for  making  a  will  came  from  one  of  the  legatees  to  the  deceased; 
she  expressed  no  impatience  to  execute  the  will,  or  uneasiness  at  being 
prevented ;  there  appears  to  be  no  force,  but  only  persuasion  by  her 
daughter  not  to  sign  it ;  she  put  off  the  execution  out  of  love  to  her 
child ;  she  might  have  executed  it  afterwards  if  she  would,  for  she  lived 
some  days  after,  and  therefore  her  not  doing  it,  is  to  be  deemed  a  depar- 
ture from  the  will ;  and  it  appears  she  had  departed  from  her  intention 
by  her  declaration  to  Mather. 

Dr,  Pinfold^  same  side. — Administration  subsisted  four  years  before 
the  will  was  set  up,  and  probably  the  debts  have  been  paid  and  the  estate 
distributed.  Deceased  ouring  the  whole  transaction  was  in  her  senses, 
and  expressed  no  indignation  at  her  daughter  or  her  husband  for  the 
pretenaed  force. 
'JuDOMEiTT — Sir  Georob  Leb. 

I  was  of  opinion  deceased's  intention  to  make  a  will,  her  giving  instruc- 
tions for  one,  the  will  being  read  to,  and  approved  by  her,  and  her  desire 
to  execute  it,  if  she  had  been  suffered  by  tne  Woods  to  do  so,  were  fully 
proved  by  William  L'Huille  and  Shearer,  against  whose  testimony, 
(especially  the  last)  there  was  no  legal  objection ;  and  they  were  strongly 
supported  by  some,  who  in  the  main  had  given  a  very  strange  and 
incredible  evidence,  but  they  admitted  that  the  deceased  ordered  her 
bonds  to  be  delivered  to  Shearer  to  take  an  account  of  them,  and  as 
Shearer  was  a  stranger  to  her,  that  order  could  be  only  with  a  view  to 
making  her  will ;  she  admits  likewise  that  Shearer  read  to  the  deceased 
a  paper,  in  which  there  were  legacies,  and  Benjamin  L'Huille  was  exe- 
cutor, and  she  mentioned  to  deceased  how  much  she  had  given  to  the 
L'Huilles,  which  she  could  only  know  by  hearing^  the  will  read,  and  she 
says  also  that  Richard  Wood  turned  William  I/Huille  and  Shearer  out 
of  the  room,  for  which  she  does  not  pretend  deceased  gave  any  orders ; 
this  confirms  their  evidence  as  to  forcibly  hindering  deqeased  from  exe- 
cuting it,  and  Shearer  also  says,  that  Richard  Wood  would  not  suffer  a 
pen  and  ink  to  be  brought  into  the  room,  and  both  she  and  Hall  prove 
that  the  Woods  would  not  suffer  L'Huille  to  come  to  deceased  after- 
wards ;  it  is  therefore  plain  that  the  deceased  would  have  executed  the 
paper  propounded,  if  the  Woods  would  have  suffered  her,  who  were  to 
receive  benefit  by  her  not  making  a  will ; — under  those  circumstances  I 
was  clearly  of  opinion,  the  law  did  consider  the  will  as  executed,  and 
then  the  subsequent  declaration  to  Mather  (who  seemed  to  me  to  be  set 
on  to  dissuade  the  deceased  from  signing  her  will)  could  havb  no  efllect 
to  destroy  a  written  will,  and  as  to  what  has  been  said,  that  she  mght 
have  executed  the  will  afterwards  if  she  had  pleased,  I  thought  it  had  no 
weight,  for  deceased  was  plainly  in  the  custody  of  the  Woods,  from  the 
93d  of  March  to  her  death ;  I  therefore  pronounced  for  the  validity  of 
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the  will,  revoked  the  administration,  and  swore  Benjamin  L'Huille  the 
executor,  but  at  the  desire  of  Wood's  proctor,  ordered  the  probate  not 
to  pass  under  seal  till  ai^er  fifteen  days. 


ARCHES  COURT  OF  CANTERBURY. 

GLEN  against  WEBSTER  and  WILSON.— p.  31. 

An  executor  has  a  remedy  against  his  co-execator,  and  in  t]ie  Coart  of  Arches  may,  in  the 
capacity  of  residuary  legatee,  maintain  a  suit  for  his  share  of  the  residue. 

Dr.  Hay,  for  James  Webster  and  James  Wilson,  executors  of  David 
Glen. — David  Glen  made  his  will,  appointed  his  wife,  Mary  Glen,  his 
nephew,  James  Webster,  and  James  Wilson,  executors,  gave  the  residue 
to  his  wife,  Mary  Glen,  and  James  Webster.  On  9th  February,  1749, 
all  the  three  executors  proved  the  will.  Mary  Glen  has  now  cited  her 
two  co-executors  in  a  cause  of  legacy  for  her  moiety  of  the  residue. 
Smith  appeared  as  proctor  for  the  two  executors  under  protest,  that  she 
could  not  by  law  sue  her  executors  in  this  court  in  a  cause  of  legacy. 
Joint  executors  are  in  law  one  and  the  same  person ;  an  act  done  by  one 
of  them  is  the  act  of  all.  Nelson,  tit.  Co-executors.  One  executor 
cannot  sue  the  other  relating  to  the  will,  except  in  a  legacy  of  the  resi- 
due, in  which  case  an  action  of  trespass  may  he  brought  at  law.  Glen 
being  possessed  of  a  probate,  must  seek  her  remedy  at  law.  Common 
legatees,  that  are  not  executors,  have  nothing  to  do  with  the  assets. 

Dr.  Pinfold^  for  Mary  Glen. — Glen  has  had  no  accounts  of  the  residue. 
One  executor  may  call  another  to  an  inventory.  Glen  has  two  capacities, 
executor  and  legatee.  She  has  cited  the  executors  as  legatee.  A  man 
may  renounce  as  executor  and  take  administration  as  residuary  legatee. 

JuDGKENT — Sir  Georosi  Lbb. 

I  was  of  opinion  that  the  authority  from  Nelson  only  showed  what 
remedy  a  co-executor  might  have  for  a  legacy  at  law,  but  did  not 
exclude  a  remedy  in  the  Spiritual  Court ;  that  in  many  cases  an  executor 
might  have  a  remedy  against  his  co-executor  at  law ;  and  I  was  of 
opinion  in  this  case  that  Glen,  in  the  capacity  of  residuary  legatee,  might 
cite  and  maintain  a  suit  in  the  Arches  for  her  share  of  the  residue.  I 
therefore  rejected  Smith's  protest,  and  decreed  the  executors  to  appear 
to  the  citation. 


PREROGATIVE  COURT  OF  CANTERBURY. 

CHAPMAN  against  GUY.— p.  83. 

AAer  sentence  the  Court  rejected  an  application  on  behalf  of  the  party  who  had  established  a 
will,  offered  for  the  purpose  of  showing  the  malafide%  of  his  opponent,  with  the  view  to  a 
Gondeomation  in  costs. 

John  Chapmait  died  27th  October,  1753;  left  his  widow,  Mary 
Chapman,  and  a  daughter  Mary  Guy;  made  his  will,  dated  26th 
October,  1753;  appointed  his  wife  executrix  and  universal  legatee. 
Mary  Guy,  as  daugnter,  put  the  executrix  upon  proving  it  by  witnesses. 
The  executrix  propounded  it,  gave  in  a  common  condidit,  and  examined 
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the  three  subscribiog  witnesses,  who  proved  execution  and  capacity, 
but  did  not  prove  instructions  or  reading  the  will  to  deceased.  Guy 
administered  interrogatories  to  Chapman's  witnesses,  but  did  not  plead 
or  oppose  a  sentence  being  given  fct  the  will. 

I  gave  sentence  for  the  will;  and  then  the  counsel  for  Chapman 
moved  that  they  might  be  at  liberty  to  read  affidavits  to  prove  that  Guy 
knew  deceased  was  in  his  senses,  and  that  she  approved  the  will  after 
his  death,  and  therefore  was  in  mala  fide  in  opposing  the  will,  and 
putting  the  executrix  to  costs,  in  order  to  have  Guy  condemned  in 
costs ;  or  if  affidavits  were  not  proper  Evidence,  to  allow  them  toplead  the 
facts  contained  in  the  affidavits  in  an  allegation ;  and  Dr.  Paul,  for  Chap- 
man, cited  this  case,  Prerog.  Dec.  13,  1727,  CranwelldigainBt Edwards: 
^ohn  Shilling  made  his  will  in  the  East  Indies,  and  appointed  John 
Cranwell  his  executor,  Edwards,  the  deceased's  sister  and  next  of  kin, 
had  certain  information  of  this  will,  but  she  nevertheless  took  adminis- 
tration to  him  as  dying  intestate :  the  court  condemned  her  in  co8t& 

JUDOKSlfT-^SlR  GfiOROB  LSB. 

I  said  I  thought  the  court  had  done  very  right  in  that  cause,  for  the 
sister  was  clearly  guilty  of  a  mala  fides  ;  but  in  this  case  Guy  had  only 
done  what  she  had  a  right  to  do  as  next  of  kin ;  that  this  attempt  was 
entirely  new ;  she,  the  executrix,  might  have  pleaded  Guy's  knowledge 
of  deceased's  capacity,  and  her  approbation  of  the  will  in  the  cause, 
instead  of  giving  in  a  common  condidit ;  but  as  she  had  neglected  that 
opportunity,  she  could  not  now  plead  after  sentence,  or  exhibit  the 
affidavits,  for  that  would  be  grafting  a  new  cause  upon  the  first,  and 
would  make  suits  eiKlless;  that  the  ground  for  giving  costs  must  be 
taken  from  what  appeared  in  the  cause  itself,  and  must  not  arise  from 
matter  subsequent ;  that  here  Guy  had  done  no  more  than  what,  by 
constant  practice,  she  had  a  right  to  do,  without  paying  costs,  as  being 
entitled  to  distribution  under  an  intestacy ;  and  though  in  this  case  the 
court  had  given  sentence  for  the  will,  }ret  the  evidence  was  as  slight  as 
could  be  in  any  case,  the  testator  being  on  his  death-bed,  and  nothing 
being  proved  but  a  bare  execution  and  a  general  capacity.  I  therefore 
rejected  Chapman's  petition,  and  refused  to  condemn  Gruy  in  costs;  and 
then  Guy's  counsel  moved  that  Chapman  might  be  condemned  in  the 
costs  of  the  day,  she  having  given  in  many  affidavits  which  Guy  had 
been  forced  to  answer,  but  I  refused  to  give  costs  on  either  side. 


ARCHES  COURT  OF  CANTERBURY. 

ROBINS  against  SIR  WILLIAM  WOLSELfcY.— p.  84. 

The  dedaratioiui  and  affidavit  of  a  deceased  person,  relating  to  matters  in  which  he  was 

lumself  ooDceroed,  admitted  to  pnM£ 

Sir  William  Wolseley,  in  the  Consistory  of  Litchfield,  sued  Ann 
Robins,  alias  Lady  Wolseley,  for  a  divorce  for  adultery  as  his  wife. 
She  pleaded  in  bar  that  she  was  the  wife  of  John  Robins,  Esq.  and  was 
married  to  him  on  16th  June,  1752,  whereas  Sir  William  did  not 
pretend  he  was  married  to  her  till  29d  of  September,  1752.  The  judge 
oelow  ordered  the  proofs  upon  Sir  William's  libel,  and  her  plea  in  bar 
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to  proceed  p€tri  passu ;  Robins  appealed,  and  I  was  of  opinion  that  the 
question  upon  the  matter  in  bar  ought  first  to  be  determined,  and  retained 
the  cause.  Robins's  proctor  repeated  her  allegation,  in  which  the  chief 
proof  of  her  marriage  appeared  to  be  an  entry  thereof  in  the  parish 
register  of  Castle  on  16th  June,  1752.  Sir  William  gave  in  an  allega- 
tion, pleading  that  said  entry  was  false,  that  the  marriage  was  first 
entered  on  the  9th  of  June  upon  a  razure,  and  afterwards  was  altered 
to  the  16tb  of  June,  and^  that,  in  fact,  they  were  married  at  a  private 
bouse  on  9th  October,  1752.  This  allegation  was  greatly  to  be  sup* 
ported  by  the  declarations,  and  an  affidavit  of  Mr.  Corn,  the  vicar  of 
Castle,  who  married  them,  and  made  the  entry,  and  is  since  dead*  The 
counsel  for  Robins,  who  opposed  the  allegation,  insisted  that  his  decla- 
rations and  affidavit  could  not  be  received,  and  consequently,  that  so 
much  of  the  allegation  as  depended  on  them,  ought  to  be  rejected. 

JcDGHsiiT — Sir  Gborgb  Lee. 

But  I  was  of  opinion  that  the  declarations  and  affidavit  of  a  witness 
who  was  dead,  relating  to  matters  in  question,  in  which  he  was  con- 
cerned, outfht  to  be  received  in  proof;  and  it  would  be  a  future  consi- 
deration what  weight  was  to  be  laid  thereon.  I  therefore  admitted  the 
allegation. 

JVI  £.  Mr.  Adderley,  proctor  for  Mrs.  Robins,  protested  of  appealing. 


PREROGATIVE  COURT  OF  CANTERBURY. 

PLUNKETT,  formerly  SHARP,  against  SHARP  and  DAY,  Execu- 
tors of  SHARP.— p.  36. 

A  marriagv  at  the  Fleet  sofficiently  established  to  entitle  the  asserted  widow  to  the  administra- 

tioo  of  her  hittbaod*!  efiects. 

Dr.  CoOier,  for  Mrs.  Ann  Plunkett,  formerly  Sharp. — Thomas  Sharp, 
the  deceased,  left  Ann,  now  Plunkett,  his  widow,  and  William  Sharp,  his 
brother  ;-the  deceased  died  the  29rd  of  November,  1751 ;  the  brother  ac- 
knowledged jier  as  deceased's  wife.  Administration  to  deceased,  who 
died  intestate,  was  granted  to  her  father  John  Banks,  as  her  guardian,  she 
being  a  minor.  William  Sharp  made  her  several  payments  as  widow, 
from  deceased's  death  till  April,  1752,  and  at  the  head  of  his  account 
be  called  her  Mrs.  Ann  Sharp;  he  made  no  opposition  to  granting  the 
administration;  William  recommended  to  her  an  appraiser  to  make  an 
inventory ;  Banks,  as  administrator,  frequently  called  on  him  to  come 
to  an  account,  but  he  put  it  off.  In  August,  1753,  Mrs.  Plunkett  came 
to  age,  and  she  was  at  that  time  married  to  Christopher  Plunkett,  she 
tfaen  appUed  for  administration  to  her  first  husband  in  her  own  right, 
caveat  was  entered  in  name  of  John  Thomas,  warned,  4th  September, 
1753 ;  she  prayed  administration.  William  Sharp  appeared,  and  first 
sess.  Michaelmas,  1753,  denied  her  interest;  she  confessed  his,  and 
propounded  her  interest;  William  pleaded  in  contradiction,  and  has 
examined  four  witnesses :  William  is  now  dead,  but  his  executors  are 
made  parties.  Plunkett  has  examined  twenty-one  witnesses,  who  prove 
that  the  deceased  cotuled  her  in  March,  1747,  when  she  was  between 
14  and  15  years  old,  and  be  was  about  19,  and  an  apprentice  to  bis 
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brother  William ;  she  lived  with  her'  father  Mr.  John  Banks,  who  kept 
an  ale-house  near  Moorfields,  in  the  neighbourhood  of  William  Sharp*s 
house;  the  courtship  continued  till  October,  1747;  William  knew  of  it, 
and  used  to  send  his  servant  on  nights  to  fetch  him  home;  in  said 
October,  she  ; asked  her  father's  consent  to  marry  deceased  privately; 
he  consented  to  the  marriage,  but  insisted  she  should  Uve  on  with  hicn 
till  she  was  17  years  old;  13th  October,  1747,  she  acquainted  her 
father  and  mother  that  she  and  deceased  werq  to  be  married  that  day 
at  the  Fleet ;  in  the  afternoon  they  met  at  her  danoing-master^s  house, 
and  went  to  the  Fleet,  and  were  married  there.  We  have  one  witness, 
Thomas  Anderton,  to  the  fact  of  the  marriage,  who  was  examined  the 
14th  January,  1754,  and  was  then  aged  21 ;  he  proves  that  producent 
and  one  Thomas  Sharp,  in  October,  1747,  were  married  in  the  Fleet, 
at  Bates's  coffee-house,  by  Parson  Dare,  and  that  the  witness  Mrs. 
Bates,  and  one  Foxall  were  present  at  the  marriage,  all  of  whom  but 
deponent  are  dead ;  they  were  married  by  the  name  of  Thomas  Sharp 
and  Ann  Banks ;  he  swears  to  the  identity  of  Ann ;  says  he  called  a 
coach  for  them  after  they  were  married ;  deceased  gave  Dare  three 
guineas  for  marrying,  but  Dare  insisted  on  half-a-guinea  more  for  a 
certificate;  deceased  had  not  money  enough,  and  therefore  left  his 
watch  in  pawn  with  Mrs.  Bates  for  the  half  guinea,  which  as  she  said, 
he  afterwards  redeemed.  On  the  same  night,  about  eight,  she  came 
home,  showed  her  father  and  mother  si  ring,  and  said  she  had  been 
married  at  the  Fleet ;  the  deceased  came  and  supped  at  her  father's 
that  night,  and  did  so  most .  nights  for  five  or  six  months,  but  lay  at 
home ;  he  then  told  her  father  he  was  going  to  Bristol  for  a  fortnight 
or  three  weeks ;  two  or  three  days  after,  she  went  away  privately,  but 
wrote  a  letter  to  her  father  to  tell  him  she  was  in  London  with  her 
husband;  during  their  absence,  he  was  under  a  saUvation,  and  his 
wife  attended  him,  at  a  lodging  in  Colman  street ;  at  first  he  ^nt  there 
by  the  name  of  Clark,  but  afterwards  he  owned  his  name  was  Sharp, 
and  told  Eugo,  his  nurse,  that  he  was  married  to  Nanny  Banks,  and 
sent  her  for  his  wife  to  come  to  him ;  she  immediately  came,  and 
deceased  then  owned  her  for  his  wife  in  presence  of  the  said  nurse,  and 
his  surgeon;  the  deceased  told  Dickenson,  his  surgeon,  that* she  was 
his  wife,  but  desired  he  would  keep  it  secret ;  his  brother  William  and 
his  wife  visited  deceased,  and  Ann  was  introduced  to  them,  and  they 
treated  her  as  his  wife  ;  deceased  owned  his  marriage  to  her  father  and 
mother ;  they  lodged  together  publicly  at  a  lodging  in  Moorfields,  were 
visited  and  owned  by  the  relations  on  both  sides;  she  went  by  the  name 
of  Sharp ;  was  at  William's  house  at  Walthamstow,  and  was  owned 
there  as  deceased's  wife ;  Ann  miscarried,  and  William's  wife  came  to 
her  and  brought  her  own  midwife  to  attend  her ;  deceased  and  Ann, 
together  with  an  aunt  of  deceased,  were  godfather  and  godmothers  to  a 
child  of  William's ;  deceased  and  Ann  lay  together  at  William's  house 
in  Walthamstow,  by  the  appointment  of  William  and  his  wife;  at  all 
their  lodgings  she  was  visited  and  owned  by  William  and  his  wife.  On 
deceased's  death,  William  and  his  wife  behaved  to  her  very  kindly  as  a 
sister ;  she  then  went  and  lived  with  her  father,  and  they  visited  her 
there;  deceased  and  Ann  sometimes  quarreled;  their  own  witnesses 
prove  William's  owning  of  Ann  as  deceased's  wife,  and  that  there  was 
a  public  reputation  of  their  beinff  man  and  wife ;  their  witnesses  attack 
Ann's  character.    The  principal  point  will  be  costs. 


Dr.  Simpsimf  for  the  exeoutorK  of  Williain  Shtrp.*— Deo^tsisd'fl  father, 
hy  Us  wiDy  tnado  WiUiam  Sharp  bis  executor,  and  left  tivo-iiiirds  of  bi$ 
estate  to  his  son  William,  and  the  other  third  to  fays  paid  to  his  noQ 
Thomas  at  bis  age  of  92 ;  William  is  dead,  his  executors  are  just  cotne 
into  the  eause,  and  are  not  liable  to  costs ;  Ann's  behanoor  was  very 
bad,  such  as  removes  aoy  presumption  arising  from  cohabitation :  ffhall 
innt  that  they  liave  not  proved  the  fact  of  marriage. 

Witnesses  lor  Ann  Plunkett 

1.  John  BankSi^ — ^Producent  is  deponent's  daughter;  deceased  courted 
her  when  abe  was  between  14  and  16  years  old;  she  was  virtuously 
educated ;  deceased  was  then  17  or  18  years  old,  and  lived  with  h}$ 
brother  William ;  deceased  publicly  courted  producent  with  his  broth^s 
knowledge,  who  used  tosena  his  servant  to  deponent'p  honse  at  night  for 
deceased;  producent  received  his  courtship  with  deponent's  consent, but 
deponent  aa vised  her  not  to  marry  till  she  was  17 ;  deceased  pressed 
producent,  as  she  said,  to  be  marred  privately  and  unknown  to  deponeint 
at  the  Fleet ;  deponent  consented  to  tneir  being  privately  married  there, 
and  she  was  to  live  with  deponent  till  she  was  17.  On  the  13th  Octo- 
ber, 1747,  producent  told  deponent  she  was  to  Wmarried  that  day  at  the 
Fleet;  she  went  out,  and  when  she  returned,  said  she  bad  been  married 
at  the  Fleet;  the  deceased  suppecj  that  night  at  deponent's  house,  and 
then  went  home ;  he  continued  to  visit  her  every  day  for  five  or  six 
months,  and  then  said  he  was  goi^g  to  Bristol  for  a  fortnight ;  three  or 
four  days  after,  producent  went  away  privately,  bnt  by  letter  informed 
deponent  she  was  with  her  husband  in  London ;  about  five  or  six  weeks 
afterwards,  deceased  came  to  deponent  and  owned  to  him  his  marriage 
with  producent ;  from  that  time,  they  lived  publicly  together  a^  map^and 
wife,  and  his  brother  William  and  his  wife  owned  them  as  such ;  publicly 
lived  as  man  and  wife  at  all  their  lodgings,  and  were  owned  as  such  >by 
William  and  his  wife,  and  they  used  to  carry  her  in  their  coach  to  Wil- 
liam's bouse  at.  Walthamstow;  after  deceased's  death,  they  visited  pro- 
ducent as  deceased's  widow*  and  owned  her  as  such,  and  showed  great 
regapd  to  her;  William  recommended  an  appraiser  to  her  to  value 
deceased's  goods,  and  make  an  inventory.  Administration  was  j^ranted 
to  deponent  as  guardian  to  Ann ;  William  paid  deponent  money  as  ad- 
ministrator for  the  use  of  Ann. 

3.  Int  Has  heard  producent  was  married  at  May  Fair  to  Plunkett 

2.  Ann  Banks. — Deponent  is  mother  to  producent;  agrees  exactly 
with  the  former  witness ;  proves  owning  by  aeceased's  brother,  and  his 
wife  b^ore  and  after  deceased's  death. 

S.  Jane  Eugo. — Deponent  was  sent  by  Wheeler,  a  surgeon,  to  attend 
deceased  as  a  nurse  in  his  salivation ;  he  went  when  deponent  first  came 
to  him  by  the  name  of  Clark,  but  after  lodging  in  Colman  street  two 
nights,  he  told  deponent  who  he  was,  and  said  he  was  married  to  Nanny 
Banks,  and  sent  deponent  for  her  to  come  to  him  ;  producent  came ; 
deceased  received  ner  with  the  greatest  joy,  and  owned  her  as  his  wife 
to  deponent  and  the  surseons ;  and  they  treated  each  other  as  hosbaqd 
and  wife ;  William  and  his  wife  came  to  see  him,  and  they  owned  Ann 
as  his  wife. 

4.  Keziah  Allen.— Deponent  is  cousin  to  producent ;  proves  coi^rtahip 
in  1747;  deponent  was  married  on  12th  October,  and  producent  was  at 
her  wedding  dinner;  proves  general  reputation,  that  deceased  and  pro- 
ducent were  man  and  wife ;  says  deceased  owned  his  narria^  to  d^po- 
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nent ;  William  and  his  wife  visited  and  owned  her  as  their  sister ;  (hey 
visited  prodacent  the  night  deceased  was  buried,  and  they  carried  her  to 
their  house  in  the  country* 

5.  Sarah  Wise. — Deponent  was  servant  to  deceased  and  producent ; 
proves  general  reputation,  and  owning  by  each  other  and  by  deceased's 
relations,  and  that  William  and  his  wife  carried  producent  in  their  coach ; 
producent  and  deceased  were  sponsors  to  a  child  of  William's  with  their 
aunt  Mrs,  Webb. 

2.  Int.  Deceased  was  apprentice  to  his  brother  William ;  and  often  lay 
with  producent  in  the  evening,  and  afterwards  went  home  to  his  brother's. 
4.  Int^Gives  producent  a  good  character. 

6.  George  Waugh* — Deponent  was  barber  to  deceased  and  his  father ; 
proves  cohabitation  with  reputation,  and  William's  owning  of  producent. 

7.  Henry  Dickinson. — ^Deponent  was  surgeon  to  deceased ;  in  1748, 
when  he  was  salivated,  swears  that  deceased  told  him  producent  was  his 
vnfe ;  deceased  said  he  had  been  married  five  or  six  weeks,  and  desired 
deponent  to  keep  it  secret ;  producent  went  by  name  of  Sharp. 

8.  Rebecca  Grering. — Deponent  was  great  aunt  to  deceased;  she 
esteemed  producent  to  be  deceased's  wife ;  proves  William  and  his  wife's 
owning  her ;  and  that  producent  was  god-mother  to  William's  child,  as 
wife  to  his  brother. 

9.  Mary  Webb. — Deponent  was  aunt  to  deceased;  fully  proves 
cohabitation  and  owning  by  William ;  and  that*  producent  and  deponent 
were  godmothers  to  William's  child ;  deponent  always  esteemed  produ- 
cent to  be  deceased's  wife ;  William  owned  her  after  deceased's  death  as 
his  sister. 

^  10.  Mary  Lawley. — Proves  cohabitation  with  reputation,  and  Wil- 
liam's owmnff  producent  as  deceased's  wife. 

11.  Samuel  Stokes. — Proves  reputation  of  courtship  and  cohabitation, 
and  owninff  particularly  by  William. 

2.  Int.  Producent  has  not  an  ill  character.  8.  Int.  Producent  and 
deceased  often  quarrelled,  but  he  spoke  of  her  as  his  wife. 

12.  Thomas  Anderton,  sst.  21. — Deponent  is  apprentice  to  Bates,  a 
bricklayer;  in  October  1747,  Thomas  Sharp  and  producent,  by  name  of 
Ann  Banks,  came  to  the  Fleet ;  Dare,  a  reputed  parson,  and  Foxall, 
were  standing  at  deponent's  master's  door,  who  kept  a  cofifee  house ;  they 
asked  him  if  they  wanted  a  clergyman,  they  said,  **  Yes,"  and  accord- 
ingly came  into  the  house,  and  were  carried  into  a  room  upstairs;  depo- 
nent and  his  mistress,  Elizabeth  Bates,  and  Foxall  were  present,  and 
saw  Dare  marry  them  ;  all  the  said  witnesses  and  the  parson  are  dead ; 
Thomas  Sharp  seemed  to  be  about  thirty  years  old,  but  producent  seemed 
to  be  very  young ;  deponent  never  saw  Thomas  Sharp  but  that  time, 
but  has  since  seen  producent  and  knows  she  is  the  same  person  he  so 
saw  married  to  one  Thomas  Sharp ;  deponent  was  told  said  Thomas 
paid  Dare  three  guineas  for  marrying  them ;  deponent  afterwards  called 
a  coach  for  them,  and  Sharp  gave  him  six-pence;  deponent  was  present 
out  of  curiosity ;  Mrs.  Bates,  since  dead,  told  deponent  that  Ibomas 
pawned  his  watch  to  her  for  half-a-guinea  to  pay  for  a  certificate^  and 
afterwards  came  and  redeemed  it 

8.  Int  Deponent  has  never  seen  producent  but  once  since  said  mar- 
riage, and  that  was  lately.  4.  Int.  Never  saw  deceased  but  at  the  time 
of  said  marriage. 

13.  Mary  Williams. — ^Deponent  was  servant  to  deceased  and  produ* 
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cent )  proves  cohabitation  as  man  and  wife,  axid  owning  by  William  and 
his  wile,  and  producent  beine  at  William's  house  at  Walthamstow  by 
invitation ;  deponent  esteemed  them  to  be  man  and  wife. 

14.  John  Cox. — ^Deponent  appraised  deceased's  goods,  and  William 
desired  deponent  to  give  the  turn  of  the  scale  to  producent;  deponent 
apprehended  producent  was  deceased's  widow. 

1&  Edward  Myre. — Deponent  Was  groom  to  deceased's  father,  and 
afterwards  to  his  son,  William ;  proves  deceased  kept  company  with» 
and  was  reputed  to  court  producent,  who  had  a  good  character ;  says 
deceased  owned  his  marriage  to  deponent,  and  he  used  lo  call  producent 
wife;  William  and  his  wife,  and  producent,  used  to  go  into  the  country 
together  in  William's  coach. 

16.  John  Carter. — ^Deponent  was  servant  to  John  jBanks;  proves 
courtship ;  says  he  once  heard  deceased  ask  producent  to  marry  him ; 
gives  producent  a  good  character;  says  deceased  and  producent  cohab- 
ited together  as  man  and  wife. 

17.  Elizabeth  Jenner. — Proves  reputation  of  courtship,  and  of  produ* 
cent  being  deceased's  wife. 

3.  Int  Has  heard  producent's  mother  say,  producent  was  married  at 
St.  Paul's;  but  before  deponent  thought  producent  had  been  debauched 
by  deceased. 

18.  William  Mead. — Proves  exhibit  C ;  but  says  the  name,  William 
Sharp,  is  a  little  unlike  said  William's  hand. 

19.  Mary  Barnard. — Deponent  attended  producent  on  her  miscarriage 
at  the  desire  of  William'3  wife,  who  bid  aeponent  go  to  Mrs.  Sharp ; 
deponent  is  midwife  to  William's  wife ;  deponent  esteemed  producent  to 
be  deceased's  wife. 

20.  Mary  Siggs. — Proves  that  producent  was  often  at  William's 
house ;  and  once  producent  and  deceased  were  there  together,  and  pro- 
ducent was  called  Mrs.  Sharp,  and  treated  as  deceased's  wife. 

4.  Int.  Deponent  never  heard  deceased  call  producent  his  wife.' 

21.  John  Bayley. — William  and  his  wife  often  invited  deceased  and 
producent  to  dinner,  by  name  of  Mr.  and  Mrs.  Sharp ;  deponent  esteemed 
them  to  be  man  and  wife ;  and  producent  after  deceased's  death  used  to 
come  to  William's  house. 

Witnesses  for  William  Sharp. 

1.  Eleanor  Booth. — Deponent  knew  deceased  and  Ann  by  their  lod^-* 
ing  near  deponent ;  she  passed  for  deceased's  wife,  and  went  by  his 
name,  but  deponent  never  heard  him  call  her  wife ;  fives  Ann  a  bad 
character;  says  she  kept  company  with  lewd  men  while  she  lived  with 
deceased,  as  she  has  herself  told  deponent;  and  used  to  pick  up  men 
and  bring  them  home  with  her;  and  sne  used  to  get  drunk. 

2.  Int  Deponent  was  acquainted  with  Ann  only  two  months.  4  Int 
Deponent  esteemed  Ann  and  deceased  to  be  mamed ;  and  they  owned 
it.  5.  Int  Proves  William  treated  ministrant  as  a  sister ;  aeponent 
always  esteemed  them  to  be  husband  and  wife.  17.  Int.  WilUam  called 
her  by  name  of  Sharp. 

2.  Elizabeth  Chambers. — Deponent's  daughter  is  wife  to  William 
Sharp;  deceased  and  Ann  did  not  behave  to  each  other  as  man  and 
wife ;  for  he  did  not  call  her  **  my  dear  Nan,"  &c.  but  '*  Nan"  and 
^  Brim."  Upon  talking  of  marriage,  Ann  said  she  was  married  at  Cripple- 
gate  church;  deceased,  who  was  present,  said  it  was  a  damned  he; 
from  thence  deponent  believed  they  were  not  married. 

7.  Int  It  was  rumoured  that  deceased  had  run  away  with  Ann 
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'B^tikHi  niinktrani  wti godmother  to  a  child  of  deponeot^s  daughter. 
10.  Int.  WUliim  e&tertaioed  mtoistrant  at  his  bouae  after  deceased's 
death. 

3.  Eleanor  Read. — ^Deponent  is  sister  to  William's  v^ife ;  says  deceased 
and  Ann  did  not  live  with  reputation  as  man  and  wife ;  die  was  a  drim* 
kard. 

8.  Int  Ministrant  was  at  the  christening  of  deponent's  brother's 
child. 

4.  Thomas  Read.-^Deponent  is  husband  to  Eleanor  Read ;  does  not 
know  whether  deceased  and  Ann  lived  together  as  husband  and  wife  or 
Hot 

JUDOMSNT — Sm  GfiORGB  LbE. 

Upon  this  evidence  there  being  some  proof  of  a  fact  of  tnarriage  by 
one  witness^  and  cohabitation  and  an  uniform  owning  by  both  parties, 
and  their  relationsi  and  particularly  by  William  Sharp,  who  had  been 
the  party  in  the  cause,  I  pronounced  for  the  marriage  and  for  Ann's 
hiteresty  and  condemned  the  ei^ecutors  in  costs,  to  be  paid  oat  of  their 
testator's  assets. 


Upon  this  cause,  the  case  of  Bond  and  Bmdf  in  the  Prerogative,  id 
which  case  I  gave  sentence  on  27th  November,  1754,  was  mentioned: 
the  case  was  Ulusf  John  Bond  had  lived  with  Sarah  as  his  wife  for 
many  years,  and  had  eight  or  nine  'children  by  her,  six  of  whom  are 
living ;  she  Was  at  first  his  servant,  and  he  had  a  bastard  by  her,  but 
afterwards  he  declared  he  had  married  her,  and  from  that  time  they 
constantly  lived  with  reputation  as  man  and  wife,  and  were  esteemed 
such;  all  but  the  first  child  were  baptised  as  legitimate ;  the  deceased's 
nearest  relations  and  neighbours,  who  were  examined  in  the  cause, 
swore  they  treated  and  esteemed  her  to  be  the  deceased's  wife,  and  par« 
ticularly  that  William  Bond,  the  deceased's  8on>  by  a  former  wife« 
always,  during  hi3  father's  life,  treated  and  behaved  to  her  as  his  father's 
wife  $  upon  the  deceased's  death,  Saraht  as  widow,  prayed  adminis* 
tration,  and  was  opposed  by  William  Bond,  the  son,  who  denied  her 
interest ;  she  pleaded  a  fact  of  marriage  by  a  particular  clergyman,  one 
Moses  Thomas,  at  Penkridge,  in  StaCK>rdshire,  but  she  failed  as  to  proof 
of  the  fact  of  marriage,  and  of  the  death  of  Moses  Thomas,  to  either  of 
which  she  did  not  examine  any  witness,  but  she  fully  proved  reputable 
eohabitation,  uniform  owninff,  and  particularly  by  the  son,  and  also  the 
birth  and  baptisms  of  several  children  as  legitimate,  and  entries  of  such 
baptisms  in  the  parish  register. 

Upon  this  evidence  I  pronounced  for  the  marriage,  decreed,  adminis- 
tration  to  her,  and  condemned  the  son  in  costs. 


tELHAM  against  NEWTON— p.  46. 

A  lestatriK  directs  her  ezecatort  to  deliyer  certain  aealed-up  parcels,  unopened  to  certain  per- 
iMta  hkmed,  iTte  court  d^cYekl  these  parcels  to  be  opened  in  the  presence  of  the  Renter, 
ki  schedule  to  be  made  of  the  ocilitents,  and  to  be  proved  ak  a  eodioH. 

LuoT  WooDGOoK,  deceascd,  made  her  will,  dated  2lBt  January,  1754, 
^nd  a  duplicate  executed  in  presence  of  three  witnesses ;  appointed  Mr. 
Hay,  Colonel  Pelham,  and  Mr.  Cost,  executor6>  and  gave  the  residue  to 
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Colonel  Pelbam.  On  25th  April,  1754,  the  made  a  codicil,  marked  B. 
mgned  bv  ber,  but  not  witnessed;  8th  May»  1754,  made  a  codicil, 
marked  C«  all  of  her  own  hand-writing ;  18th  May,  1754,  made  another 
Godicil,  marked  D*  at  the  bottom  of  ner  will,  which  she  signed;  20th 
Angost,  1752,  made  another  codicil,  marked  E.  siffned  by  her;  7th 
June,  1758,  made  another  codicil,  marked  F.,  wrote  but  not  signed  by 
her,  and  she  also  wrote  a  paper  marked  6.  in  which  she  directs  her 
executors  to  deliver  certain  parcels  sealed  up,  and  directed  to  certain 
peraons,  which  were  in  a  small  iron  chest,  to  the  persons  to  whom  they 
were  directed,  unopened ;  and  desired  those  persons  would  not  tell  one 
another  what  was  contained  in  their  respective  papers.  In  her  will 
there  was  a  clause  to  this  effect,  that  sucn  papers  as  should  be  found 
signed  by  her,  and  such  parcels  as  should  be  found  directed  by  her, 
should  be  taken  as  codicils.  A  caveat  was  entered  by  Mrs.  Newton, 
second  cousin  and  next  of  kin  to  deceased,  she  prayed  scripts  and  scrolls, 
which  Colonel  Pelbam  gave  in  with  an  affidavit ;  Mrs.  Newton's  proctor 
declared  she  would  give  no  opposition.  Colonel  Pelbam  in  court  declared 
he  was  willing  to  take  probate  of  the  will  and  all  the  above-mentioned 
papers,  but  desired  the  opinion  of  the  court  what  he  ought  to  do  with  re- 
qiect  to  the  parcels;  whether  he  ought  to  deliver  them  unopened  or  nott 

I  was  of  opinion  he  could  not  safely  deliver  them  unopened,  for  if  be 
should  be  called  to  an  inventory,  he  could  not  give  in  one  on  oath,  with* 
out  knowing  what  was  contained  in  those  parcels,  and  if  he  assented  to 
them  as  legacies,  and  there  should  not  be  assets  sufficient  to  pay  the 
debts,  he  would  be  guilty  of  a  deva»tatni.  I  therefore  decreed  those  par- 
eeb  to  be  opened  in  presence  of  the  register,  to  see  what  was  contained 
in  them ;  they  were  accordingly  opened  in  court,  and  they  contained 
bank  notes,  some  of  20/.  and  some  of  80/.  each,  of  which  a  schedule  was 
made,  of  the  names  of  the  persons,  and  of  the  sum  contained  under  oach 
peYson'tt  name,  to  be  addea  as  a  codicil  to  the  will,  and  decreed  probate 
of  the  will,  and  all  the  aforesaid  papers  to  the  executors. 


GASCOYNE  against  PRIDDLE,  by  her  Guardian.— p.  4a 

Objeolion  to  f»l«adixi^  the  handwriting  of  iiTiag  penona,  oferruled. 

JDr.  Hafff  for  Gascoyne. — Martha  Priddle,  deceased,  made  her  will 
dated  the  Idth  April,  1754,  all  wrote  with  her  own  hand;  executed  it 
in  the  presence  ot  her  mother  and  sister,  appointed  Edward  Gascoyne 
executor  and  residuary  legatee ;  Ann  Priddle,  deceased's  sister,  by  her 
guardian  opposed  the  will ;  Gascoyne  propounded  it,  and  called  in  the 
mother  ana  all  the  next  of  kin  to  see  the  will  proved  by  witnesses  by 
citation  with  intimation;  nobody  appeared  but  the  ffuardian  for  Ann 
Priddle;  the  executor  save. in  an  allegation,  in  which  he  pleaded  the 
handwriting  of  deceased's  mother  and  sister  as  witnesses  to  the  will. 

Dr.  Pinfoldf  for  Ann  Priddle. — Said  deceased  had  made  other  wills 
subsequent  to  this,  by  which  this  was  destroyed ;  and  from  thence  the 
opposition  to  this  will  arose;  he  objected  to  the  allegation  that  the 
mother  and  sister  were  living,  and  therefore  their  handwriting  could  not 
be  pleaded,  for  when  persons  are  living,  their  testimony  must  be  had 
either  as  witnesses,  or  by  their  answers. 
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JuDOMBiTT — Sir  Gborgb  Lbb. 

But  I  was  of  opinion  it  was  proper  to  plead  their  handwriting  under 
the  circumstances  of  this  case ;  for  first,  without  pleading  their  hand- 
writing Gascoyne  could  not  have  their  answers  to  that  fact ;  secondly, 
the  mother  did  not  appear,  and  therefore,  he  could  not  have  her  answers ; 
but  yet  as  she  was  made  a  party,  and  they  proceeded  against  her  in 
pcBnantj  they  could  not  examine  her  as  witness,  and  so  Gascoyne  would 
DC  deprived  of  that  material  circumstance  that  the  mother  and  sister 
attested  the  will,  if  he  should  not  be  allowed  to  plead  and  prove  their 
handwriting.    I  overruled  the  objection,  and  admitted  the  allegation. 


SRATTON  and  STRATTON  against  FORD  and  Others.— p.  49. 

Not  usual  to  grant  an  adminbtration  pendente  lite  to  either  of  the  parties  contesting  suit,  but 

to  some  indifferent  person. 

Dr.  HaVf  for  Susanna  Stratton. — ^John  Stratton,  Esq.,  deceased,  made 
a  will  and  two  codicils ;  appointed  his  widow  Susanna  Stratton,  John 
Stratton  and  William  Ford  executors.  The  will  and  first  codicil  are 
admitted  on  all  hands  to  be  good,  but  Mary  Ford,  cousin  and  next  of  kin 
to  deceased  opposes  the  second  codicil ;  by  the  will  she  has  a  legacy  of 
1500/.,  which  is  revoked  by  the  second  coclicil;  all  parties  agree  that  it 
is  necessary  to  have  an  administration  pendente  lite^  but  the  question  is, 
whether  it  shall  be  granted  to  all  the  executors  jointly,  or  to  the  widow, 
Susanna  Stratton  solely,  or  to  one  named  by  her?  John  Stratton  has 
by  his  proxy  consented  that  it  shall  be  granted  solely  to  the  widow,  or  to 
a  person  named  by  her.  William  Ford,  the  other  executor,  who  is  son 
to  Mary  Ford,  the  party  joins  with  his  mother  in  desiring  it  should  be 
granted  to  all  the  executors ;  the  widow,  who  has  the  residue  of  the  per- 
sonal estate  is  principally  interested ;  the  inventory  amounts  to  22,475/* 
65.  11(/. ;  the  legacies,  supposing  the  second  codicil  to  be  good,  amount 
only  to  3,600/.,  so  the  residue  is  18,875/.  6^.  \ld.  The  effect  of  the 
administration  will  in  a  great  measure  be  defeated  if  Ford  the  executor 
is  joined  in  it. 

Judgment — Sir  George  Lee. 

I  thought  inconvenience  would  arise  from  granting  administration  to 
all  the  executors ;  it  has  not  been  usual  to  grant  it  to  any  of  the  parties, 
but  to  some  indifferent  person ;  the  widow  nas  the  greatest  interest,  and 
John  Stratton  joins  with  her.  I  therefore  decreed  administration  pen- 
dente  lite  to  be  granted  to  a  person  to  be  named  by  the  widow,  giving 
security,  who  shall  justify  on  oath  to  the  full  value  of  the  inventory,  and 
notice  of  the  name  of  the  sureties  to  be  given  to  the  other  party  three 
days  before  the  administration  passes  under  seal. 


GIRARDOT  BUISSIERES  against  ALBERT,  by  her  Guardian.— p.  51. 

In  caaes  of  intettacy,  nephews  and  nieces  never  take  by  representation.    When  they  concur 
with  a  brother  or  sister,  they  take  per  ttirpet.    In  other  cases  they  take  per  eapUa. 

Dr.  Paul,  for  the  Uncles. — GirardotReau, deceased,  made  a  will,  dated 
the  9(Hh  June^  1735,  appointed^  John  Macguire  and  Andrew  Girardot 
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executors;  Macgoire  died  before  the  testator;  Andrew  Girardot  sur- 
▼ived  hiiDt  but  died  without  taking  probate ;  all  the  legatees  named  in 
the  will  are  dead ;  the  deceased  died  a  bachelor,  leaving  three  uncles 
by  his  mother,  and  a  nephew  and  niece  by  two  sisters ;  the  uncles  are 
in  the  same  degree  of  kindred  as  the  nephew  and  niece,  as  appears  by 
the  arbor  consanguinitatis ;  this  case  must  be  ruled  by  the  statutes.— 
StaL  31  £dw.  3.  Administration  shall  be  granted  to  the  next  most  law- 
ful friend.  Stat  21  Hen.  8,  c  5,  and  stat.  22  dlL  23  Car.  2,  c.  10,  give 
administration  to  the  widow  or  next  of  kin ;  the  only  question  is,  whether 
the  uncles  and  the  nephew  and  niece  are  not  in  the  same  degree  of 
kindred  to  the  deceased ;  if  they  are,  they  are  equally  entitled  to  adnain- 
istration  and  distribution. 

Dr.  Simpson,  same  side. — ^Uncles  are  not  excluded  by  nephews  or 
nieces ;  civil  law  directs  in  cases  testamentary,  no  representation  beyond 
brothers'  and  sisters'  children,  and  representation  then  takes  place  only 
when  a  brother  or  sister  to  the  intestate  is  living.  Walsh  and  fVabh, 
Precedents  in  Chancery,  754.  Prerog.  1714,  Flower  and  Flower.  Prerog. 
1736,  Pearce  against  Pearce.  Prerog.  1724,  Davis  against  Davis  Harris 
and  Page ;  in  all  those  cases,  held  that  the  uncle  was  in  equal  degree 
with  the  nephew. 

Dr.  Hay,  for  Ann  Albert,  the  Niece. — The  question  is,  whether  the 
uncle  is  entitled  to  distribution  with  the  niece  1  In  Flower^s  case,  the 
uncle's  right  was  determined  only  incidentally ;  the  nephew  or  niece  is 
entitled  jure  representationis  by  stat.  22  &  23  Car.  2,  c.  10,  sect  6. 
Secondly,  in  her  own  right  the  niece  is  preferable  to  the  uncle  by  com- 
mon law ;  the  brother  as  to  lands,  is  in  the  first  degree,  1  Vent.  423, 
ColHngiDood*s  Case ;  and  so  his  son  or  daughter  is  in  the  second  degree, 
1  Peere  Williams,  fol.  50,  Blackburn  and  Davis ;  with  regard  to  per- 
sonal estate,  the  law  of  the  land  is  the  rule.  The  Civil  Law  prefers  the 
In^other  to  the  grandfather;  Law  of  the  Twelve  Tables,  altered  by  the 
Senaius  Consulium  Tertullianum :  by  Code  de  Success,  the  sister  is  pre- 
ferred to  the  grandmother,  Novell.  118,  ch.  2,  Voet.  lib.  38,  tit.  17,  st.  13; 
the  brother  succeeds  with  the  father,  Vinnius  ratio  succedendi;  lib.  3, 
tit  5;  Chancery,  January  14,  1754;  Evelyn  ^gsinst  Evelyn — John  Eve- 
lyn died  intestate,  the  question  was,  whether  Charles  Evelyn,  the  brother 
of  the  intestate,  was  entitled  to  his  whole  personal  estate,  or  whether  Sir 
John  Evelyn,  the  intestate's  grandfather  should  share  equally  with  him? 
Lord  Chancellor  Hardwicke  decreed  the  whole  to  the  brother;  upon 
thai  cause  these  cases  were  cited,  which  are  not  in  print — Poole  agamst 
Ifilshawt  Chan.  Bill,  brought  by  a  grandmother  to  share  the  intestate's 
estate  with  the  brother,  held  the  brother  should  take  all ;  20th  November, 
1749,  at  the  Rolls,  Nbrbury  against  Vicars,  same  determination.  By 
the  Civil  Law,  the  computation  of  degrees  is  made  through  the  grand- 
father to  the  uncle;  in  stat.  Car.  2,  there  are  no  exclusive  words  to 
hinder  a  niece  from  taking  by  representation,  though  the  intestate  did 
not  leave  a  brother  or  sister ;  determinations  should  be  uniform  between 
this  Court  and  Chancery. 

Judgment — Sir  Gborgb  Lee. 

1  said  that  it  was  a  settled  point  that  nephews  and  nieces  never  took 
by  representation,  but  when  they  concurred  with  a  brother  or  sister  of 
the  intestate ;  in  other  cases  they  took  per  capita  in  their  own  right,  as 
in  the  case  cited  of  Walsh  and  Walsh.  The  common  law  with  respect 
to  lands  did  not  compute  the  father,  but  reckoned  brothers  in  the  first 
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degree,  without  the  mediation  of  the  father,  but  that  was  founded  on  the 
principles  of  the  feodal  law,  which  would  not  auSer  landa  to  ascend  to 
the  father,  because  he  was  presumed  to  be  old,  and  not  so  fit  as  tho 
brother  (or  military  service ;  the  case  of  Evelyn  and  Evelyn^  and  the 
others  cited  in  that  case,  were  not  in  print,  and  therefore  one  could  not 
aee  exactly  upon  what  those  determioatioos  were  founded;  possibly  the 
questions  might  arise  upon  money,  that  by  settlements  or  agreements, 
was  to  be  laid  out  in  lands,  and  if  so,  it  is  to  be  considered  as  land ;  but 
be  it  as  it  wtU,  I  could  not,  upon  a  case  mentioned,  by  information,  rary 
from  settled  determinations  in  this  court  The  uncle  and  nqAew  are 
dearly,  by  the  Civil  Law,  (which  rules  in  this  court  in  testamentary 
cases),  in  the  same  degree  of  kindred,  viz.  in  the  third  degree.  Sir 
Charles  Hedges,  in  Fhwer*s  case,  and  Dr.  Bettesworth,  in  Pearoe*s  case, 
determined  that  the  uncle  was  equal  in  degree  and  distribution  with  the 
nephew ;  and  by  the  statutes,  the  ordinary  is  ministerial  to  grant  admin« 
istration,  and  make  distribution  to  the  next  of  kin  in  equal  degree.  I 
cannot  vary  from  the  determinations  of  this  court,  and  therefore  I  pro* 
nounce  that  the  uncles  are  equally  entitled  to  distribution  with  the  niece 
and  nephew ;  and  as  the  latter  are  both  minors,  I  decree  the  administra- 
tion to  the  uncle  who  has  prayed  it,  viz.  Buissieres. 


NAYLOR,  by  her  Guardian*  against  STAINSBY,  formetrly  LEAH.-* 

p.  54. 

An  «xecotriz  appointed  bj  implioatioa. 

Edwarjd  Catliit,  deceased,  left  Naylor,  a  minor,  his  niece  and  next  of 
kin :  be  made  his  will,  wrote  by  himself,  gave  a  legacy  therein  to  Elea- 
nor  Taylor,  who  died  before  him,  gave  legacies  to  several  other  persons, 
amone  the  rest,  ^ave  several  legacies  to  his  daughter-in-law,  Mary  Leah« 
now  Stainsby,  immediately  after  which  legacies  follow  these  words : 
"  Bui  should  the  within-named  Mary  Leah  be  not  living,  I  do  constitute 
and  appoint  Eleanor  Taylor  my  whole  and  sole  eycecutriz  of  this  my  last 
will  and  testament,  and  give  her  the  residue.^*  The  counsel  for  Naylor, 
the  niece,  insisted  that  Eleanor  Taylor  was  appointed  executrix  and 
residuary  legatee,  and  that  she  having  died  before  the  testator,  he  was 
intestate  aslo  the  residue,  and  that  administration  cum  testamento  must 
be  granted  to  the  niece,  Naylor,  as  next  of  kin.  On  the  contrary,  the 
counsel  for  Marv  Leah  insisted  that  she  was  appointed  executrix  by 
implication,  and  that  Eleanor  Taylor  was  onl^  substituted  executrix,  &c« 
in  case  Leah  should  die  in  the  testator's  lifetime,  and  consequently  that 

f  rebate  ought  to  be  granted  to  her ;  and  upon  consideration  of  the  will, 
^vas  of  that  opinion,  and  decreed  probate  to  Mary  Leah  now  Stainsby, 
as  executor(a)  by  implication,  according  to  the  tenor  of  the  wilL 

(a)  Manv  vnja  and  by  divers  words  one  may  be  made  exeentor,  although  not  expreadv  eo 
named  in  the  will.  Weotworth,  O.  E.  p.  9.— oee  also  OrafU  t.  Letiit,  and  the  aothontiee 
cited  on  tiiis  point.    3  Phill  116. 


2  Lbb,  35.  33 


BROTHBRTON,  surviving  Executor  of  LADY  COOPER  WIN- 
FORD,  alias  HELLIER,  against  HELLIER,  bj  his  Guardian,  and 
HARRINGTON.— p.  55. 

A  will  fonod  cancelled :  doubtfol  whetfadr  cancelled  by  the  deceased ;  bot  If  it  were,  the  court 
held  to  be  levived  by  declaratioiui  of  the  deoeaaed ;  and  by  the  iDstnietionB  he  had  given  ftr 
making  a  codiciL 

Dr.  Hay,  for  Samuel  Hellier,  by  his  guardian. — Samuel  Hdlier,  Esq. 
left  at  his  death  a  widow,  the  Lady  Cooper  Winford,  whose  first  husband 
was  Sir  Thomas  Cooper  Winford,  ana  a  son  by  a  former  wife,  Samuel 
Hellier,  the  minor,  and  party  in  this  cause ;  pending  the  suit  Lady  Win* 
ford  died,  and  made  Brothcrton  her  executor.  On  the  deceased's  death, 
a  caveat  was  entered  on  behalf  of  the  son,  who  chose  one  Elizabeth  Har- 
ris, his  guardian ;  this  caveat  was  warned  by  the  widow ;  Samuel,  th6 
son,  who  was  the  deceased's  only  child,  propounded  a  will  marked  No. 
2,  which  appears  to  be  cancelled,  but  with  which  will  annexed,  his 
guardian  prays  administration  may  be  granted  to  her,  for  the  use  and 
benefit  of  the  minor ;  the  single  question  will  be,  whether  this  paper  was 
not  uncancelled  at  deceased's  death  7  The  deceased  died  on  Friday  22d 
November,  1751 ;  the  will  is  dated  12th  February,  1 735-6 ;  all  wrote  by 
deceased,  it  was  executed  in  presence  of  three  witnesses,  this  will  was 
made  during  the  life  of  his  second  wife,  the  mother  of  his  son  Samuel; 
but  before  said  son  was  born,  he  made  his  wife  sole  executrix,  and  sub- 
stituted his  child,  if  he  should  have  any  by  her.  On  10th  October,  1751, 
deceased,  being  then  in  a  bad  state  of  health,  sent  for  Mr.  John  Harris, 
who  lived  about  eight  miles  from  him,  in  Stafibrdshire,  and  was  his  uncld 
and  attorney ;  when  he  came,  deceased  told  him  he  had  made  a  will, 
and  then  gave  him  verbal  instructions  for  making  a  codicil,  and  deceased 
desired  it  might  be  kept  private  from  his  wife.  Lady  Winford,  and 
ordered  Harris  to  get  the  codicil  settled  at  London,  pursuant  to  his  said 
verbal  instructions,  and  then  said  his  will  was  in  his  upper  study;  Harris 
drew  a  codicil,  and  showed,  it  to  Mr.  Thomas,  one  of  the  clerks  in 
chancery,  who  corrected  and  settled  it_.  On  12th  November  1751,  Har- 
ris returned  home  from  London ;  in  his  absence  deceased  sent  for  him, 
and  again  on  the  14th  November,  he  sent  to  Harris  to  come  to  him 
immediately  on  business  of  consequence,  which  he  said  Harris  knew  of,' 
next  day  Harris  went  to  deceased  with  the  codicil  marked  No.  1 ;  wh^h 
Harris  came,  Ladv  Winford  was  in  the  room  with  deceased,  and  as  sooti 
as  she  went  out  of  the  room^  deceased  asked  Harris  if  he  had  brought 
the  codicil;  Harris  delivered  it  to  him,  and  deceased  began  to  reaa  it, 
bat  Lady  Winford  returning,  deceased  put  it  into  his  pocket,  she  staid 
all  the  rest  of  the  day  in  the  room  with  deceased,  but  at  night  deceased 
told  Harris. he  would  rise  at  eight  the  next  morning,  and  then  the  affair 
should  be  done;  deceased  accordingly  did  rise  at  ei^ht  the  next  morn- 
ing, which  was  two  hours  before  his  usual  time ;  Lady  Winford  having 
notice  of  deceased's  rising,  came  to  him  in  three  or  four  minutes,  and 
staid  with  him  all  the  morning  till  his  physician  came,  who  allowed  hitti 
to  be  carried  down  stairs,  and  he  had  company  with  him  all  that  day ; 
at  night,  Harris  said  he  must  go  home;  deceased  desired  him  to  returix 
on  Wednesday,  20th.  On  that  day  deceased  was  engaged  in  business 
with  his  tenants,  and  his  wife  was  present,  so  nothing  was  done ;  h^, 
Harris,  staid  till  the  next  day,  but  deceased  wad  still  preveitted  from 
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doing  any  thing ;  Mr.  Harris  then  appointed  to  come  again  on  the  2d  of 
December,  deceased  desired  him  to  be  punctual,  one  Mr.  Onion  was 
then  present  The  codicil,  No.  1,  was  found  in  deceased's  pocket  the 
night  he  died.  Lady  Winford  was  deceased's  third  wife,  he  had  great 
anection  for  his  son.  Before  marriage  with  Lady  Winford,  an  agree* 
ment  was  made  that  she  should  settle  200/.  a-year,  of  her  estate,  on 
deceased  for  life,  then  to  her  for  life,  and  the  issue  of  their  bodies, 
remainder  to  Mr.  Hellier's  heirs;  and  he  settled '^00/.  a-year  on  her  in 
the  same  manner.  They  were  married  in  1746,  she  never  would  carry 
this  agreement  into  execution  on  her  part, but  he  did  on  his;  the  codicil 
was  partly  made  to  enforce  this  agreement,  for  he  left  his  wife  legacies 
therein,  on  condition  she  carried  the  agreement  into  execution.  The 
codicil  revokes  the  appointment  of  Lord  Ward  as  executor  of  the  will, 
but  he  is  not  named  an  executor  in  the  will ;  Harris  says  it  was  his 
mistake,  arising  from  deceased  saying  Lord  Ward  should  not  be  execu- 
tor. Search  was  made  on  23d  and  24th  of  November  for  a  will  in 
deceased's  upper  study,  but  none  found,  till  Lady  Winford  directed  them 
to  look  in  the  yellow  room ;  it  was  found  cancelled  in  a  bureau  in  said 
yellow  room ;  Martha  Founds  admits  she  put  papers  by  deceased's  orders 
into  said  bureau.  Founds,  on  finding  the  will,  declared  that  about  a 
fortnight  before  his  death  deceased  bid  her  lock  up  some  papers  in  the 
said  bureau,  and  she  saw  the  will  among  them;  five  or  six  weeks  before 
his  death,  he  ordered  new  locks  to  be  put  on  this  bureau;  the  deceased 
esteemed  this  paper  to  be  his  will;  in  1748  he  recognized  it  lo  Daniel 
Williamson,  and  said  it  was  made  in  his  former  wife's  time,  and  that 
Daniel's  mother  was  a  witness  to  it ;  she  is  a  witness  to  the  will  pleaded ; 
a  year  before  he  died,  he  recognised  it  to  Onion,  and  in  the  April  before 
his  death  he  told  Sarah  Huntback  that  he  had  taken  care  that  Harris 
should  not  be  a  trustee  for  his  son,  and  Harris's  name  as  a  trustee  is 
struck  out  of  this  will ;  Sarah  Wheeler  says,  that  about  a  month  before 
deceased's  death,  she  was  dusting  deceased's  room,  and  then  found  this 
will  wrapt  up  carefully,  and  another  witness  confirms  her ;  Wheeler 
saw  this  will  again  on  the  23d  November,  and  found  it  in  a  drawer  of 
the  bureau  in  the  bow-window  room ;  on  the  24th  November,  in  the 
evening,  it  was  found  in  the  yellow  room ;  William  Tolly,  deceased's 
servant,  took  his  keys,  did  not  give  Harris  the  key  where  this  will  was, 
but  kept  it  from  deceased's  death  to  the  24th  November  at  nisht.  We 
suppose.  Tolly  took  the  will  out  of  the  bureau  in  the  bow-window  room 
and  cancelled  it,  and  then  put  it  into  the  scrutoire  of  the  yellow  room ; 
Tolly  and  the  two  Wrights  are  legatees  in  Lady  Winford's  will  and 
codicils.  Two  points — first,  we  shall  insist  there  is  strong  presumptive 
evidence  that  it  was  cancelled  by  direction  of  Lady  Winlord.  Second, 
that  it  was  not  cancelled  by  the  deceased ;  many  witnesses  swear  they 
believe  Lady  Winford  w^ould  not  be  guilty  of  cancelling  a  will. 

iJr.  Smalbrokef  same  side. — Deceased's  bond  for  securing  the  marriage 
agreement  was  delivered  to  Mr.  Willmot,  Lady  Winford's  brother ;  two 
years  after,  Willmot  returned  it  to  deceased ;  about  a  month  before  de- 
ceased's death  he  had  his  papers  brought  down  from  the  upper  study,  and 
this  will  was  brought  down  with  them;  a  fortnight  after,  deceased  ordered 
it  to  be  put  into  the  bureau  in  the  yellow  room ;  Tolly  was  to  watch  the 
corpse  tne  night  deceased  died,  but  his  lady  would  not  let  him ;  we  con- 
clude that  he  lay  in  the  bow-window  room  in  order  to  cancel  the  will. 
T^ounds  swears  directly  contrary  to  her  declaration ;  on  the  24th  Novem- 
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ber,  William  Wright  desired  Sarah  Wheeler  to  take  no  notice  that  she 
had  seen  the  will  before  deceased  died» 

Dr,  Pinfordf  contra,  for  the  executor  of  Lady  Winford. — ^Deceased 
died  about  six  in  the  evening  of  Friday,  the  22d  November,  1751 ;  his 
son  by  his  second  wife  was  aged  about  15 ;  he  appears  by  his  guardtan 
Eh'zabeth  Harris ;  the  will  is  cancelled  by  tearing  off  the  nan>e  and  seal ; 
they  pleaded  that  this  will  was  uncancelled  at  deceased's  death,  and 
that  Tolly  saw  it  uncancelled  after  deceased's  death,  they  moved  to 
examine  Lady  Winford  and  Toliy  on  interrogatories,  but  the  court 
rejected  the  motion.  Lady  Winford's  character  is  material ;  Sarah 
Huntback,  grandmother  to  the  minor,  swears  she  believes  Lady  Winford 
would  not  destroy  a  will ;  though  deceased  was  in  a  bad  state  of  health, 
his  death  was  sudden  and  unexpected,  when  it  happened ;  she  fainted 
away  on  being  told  of  it,  she  that  night  desired  Mr.  Draper  to  send  for 
Mr.  Harris,  Dr.  Wilkes,  and  Mrs.  Huntback ;  Harris  came  that  ni^ht, 
the  others  the  next  day ;  Harris  said  there  was  a  will  as  deceased  had 
told  him  in  the  upper  study ;  search  continued  all  the  2Srd  and  24th 
November  in  vain ;  Lady  Winford  asked  them  if  they  had  searched  the 
bureau  in  the  yellow  room  t  they  said,  "  No,"  and  then  went  and  found 
it  cancelled  in  the  bureau  there;  no  witness  saw  it  uncancelled.  We 
have  proved  Lady  Winford  left'  Harris  and  deceased  alone,  and  that 
there  was  full  opportunity  for  deceased  to  have  executed  the  codicil  if 
be  had  thought  proper.  Wheeler  tells  a  strange  story  about  the  will ; 
says  she  cannot  tell  whether  it  was  uncancelled  when  she  saw  it ;  Harris 
lay  in  the  yellow  room  with  Draper  the  night  deceased  died,  where  the 
will  was  found ;  deceased  was  very  busy  some  time  before  bis  death  in 
sorting  his  papers ;  ToUy  kept  the  key  of  this  bureau  in  deceased's  life- 
time ;  Tolly  lay  with  Wright  in  the  bow-window  room,  they  have  both 
sworn  that  they  were  not  out  of  their  beds  from  about  twelve  of  the 
clock  that  night  till  seven  the  next  morning.  We  rely  on  the  insuffici- 
ency of  their  proof. 

Dr.  BeUesworlh,  same  side. — There  arc  but  two  of  their  witnesses 
who  give  Lady  Winford  a  bad  character ;  a  multitude  of  witnesses  give 
her  a  very  good  character ;  Harris  has  spirited  up  this  cause,  and  he 
attempted  to  prevent  deceased's  marriage  with  Lady  Winford. 

Witnesses  for  Hellier. 

1.  John  Harris,  gent. — ^Deceased's  mother  was  deponent's  sister  by 
the  half-blood ;  he  died  the  22d  November,  1751.  On  the  10th  October, 
1751,  deponent  waited  on  deceased  upon  receiving  a  letter  from  him, 
deceased  directed  deponent  to  prepare  a  codicil  to  his  will,  which  he 
said  he  had  made,  and  was  in  his  study  called  the  Chaos,  he  gave  depo- 
nent verbal  instructions  for  a  codicil ;  deponent  prepared  a  codicil  from 
such  instructions;  deceased  did  not  declare  that  Lord  Ward  was  an 
executor  to  his  will,  but  said  as  there  was  Hkely  to  be  a  dispute  between 
Lord  Ward  and  him,  he  would  not  have  him  for  executor,  or  trustee  to 
his  son ;  before  such  dispute  there  was  a  friendship  between  Lord  Ward 
and  deceased,  and  from  such  discourse  deponent  imagined  he  was  an 
executor  and  trustee  in  his  willr  and  therefore,  deponent  of  his  own 
accord  inserted  in  the  codicil  a  revocation  of  Lord  Ward,  but  had  no 
direction  from  deceased  to  that  purpose ;  after  deponent  had  prepared 
such  codicil,  and  had  got  it  settled  in  London,  deponent  waited  on 
deceased  the  14th  or  15th  of  November,  and  carried  the  codicil  with 
him ;  but  deceased,  who  deponent  believes  had  an  intention  of  executing 
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il  vritboui  the  Hoowledge  of  Lady  Wioford^  \?aa  prevented  from  doing 
80,  or  of  reading  it  over  with  deponent,  by  her  frequently  coming  into 
the  room ;  dece^^ed  began  to  read  over  said  codicil,  but  hearing  her 
ooming  into  the  room,  he  put  it  in  a  hurry  into  his  pocket ;  deponent 
never  saw  said  codicil  after  that  time  till  deceased's  death.  On  the  22d 
November,  1751,  deponent  went  to  deceased's  house  and  lav  there  that 
night ;  next  day,  deponent  asked  Tolly  what  keys  deceased  had  in  his 
pocket  at  his  death,  he  then  gave  deponent  two  small  keys,  and  said  they 
w^r€i  all  deceased  had  in  his  pocket  when  he  died,  which  keys  belonged 
to  drawers  of  no  consequence.  About  six  in  the  morning  of  the  24  th 
November,  by  direction  of  Lady  Winford,  deponent  and  Draper  went  to 
search  the  bureau  in  the  yellow  room  for  the  will,  Tolly  attended  them, 
and  took  a  key  out  of  his  pocket,  and  they  opened  several  drawers,  and 
there  found  the  will  cancelled;  Draper  found  it,  and  in  the  next  drawer 
there  was  a  music-book  on  which  deceased  used  to  write.  On  that 
night,  deponent  asked  Tolly  why  he  locked  up  said  book,  he  answered, 
that  he  did  not  know  but  that  there  might  be  receipts  in  it ;  Tolly  said 
bo  did  not  give  deponent  the  key  of  this  bureau,  because  it  lay  on  the 
table  at  deceased's  death,  and  deponent  had  asked  only  for  the  keys  in 
deceased^s  pockets ;  deceased  several  times  told  deponent  of  the  mar- 
riage agreement,  as  stated  above,  and  that  he  had  given  bond  for  perfor- 
mance on  his  part.  The  deponent  knows  deceas^  was  uneasy  because 
ahe-  would  not  carry  the  agreement  into  execution ;  and  has  heard  him 
threaten  to  compel  her;  believes  he  continued  dissatisfied  when  he  gave 
the  instructions  for  the  codicil ;  deceased  gave  her  legacies  in  the  codicil, 
on  conditioii  of  her  performing  said  marriage  agreement ;  proves  identity 
cf  the  draft  of  the  codicil;  proves  exhibits  K.  and  L.  letters  from 
deceaaSd^  to  deponent  to  be  deceased's  hand-writing,  deponent  was 
attorney  to  deceased,  never  heard  deceased  declare  the  least  intention 
of  cancelling  his  will,  when  he  gave  instructions  for  the  codicil, 
deceased  expressed  great  displeasure  at  his  wife's  not  having  performed 
said  agreement.  The  Sunday  after  deceased's  death.  Tolly  came  to 
deponent,  and  asked  for  a  guinea  to  buy  necessaries  for  the  family,  for 
Ijady  Winford  said  she  had  no  money ;  deponent  on  that  day  saw  two 
purses  of  money  on  her  table.  The  deceased  had  real  afiection  for  his 
son. 

The  same  John  Harris  on  another  allegation. — The  will,  No.  2,  dated 
I2th  February,  1795-6,  is  the  deceased's  writing.  On  lOih  October, 
1751,  deceased  sent  for  deponent  to  come  to  him,  deponent  went, 
deceased  told  deponent  he  had  made  a  will,  and  then  gave  deponent 
Instructions  with  great  privacy,  verbally,  for  drawing  a  codicil  to  his 
said  will;  deponent  could  not  reduce  them  into  writing,  because  Lady 
Winford  was  almost  all  the  time  in  the  room ;  deceased  ordered  depo* 
sent  to  get  it  settled  in  London,  and  said  he  would  then  execute  it,  at  the 
same  time  said  his  will  was  in  his  upper  study.  Deponent  returned 
irom  London  on  I8th  November,  1751,  found  a  message  from  deceased, 
codicil  was  settled  in  London  by  David  Thomas,  deceased  sent  again 
for  deponent  on  14th  November :  deponent  went  to  deceased  with  the 
Qodicil  No.  1,  the  deceased  was  then  sitting  in  the  yellow  room,  and 
his  wife  with  him ;  when  she  went  out,  deceased  asked  deponent  if  he 
had  brought  a  codicil,  deponent  gave  it  him,  he  began  to  read  it,  but 
Lady  Winford  returning,  he  put  it  in  his  pocket ;  she  staid  all  the  day 
with  daoeasad :  at  ni^t  he  tdd  d^>ooent  he  would  rise  at  eight  next 
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morning  fo  finish  the  business;  deceased  did  rise  at  that  hour,  and 
deponent  was  just  come  to  him  in  the  morning  when  Lady  Winford  also 
came,  and  staid  with  him  all  the  morning  till  Dr.  Wilkes  came ;  the 
doctor  asked  deponent  if  deceased  had  made  a  will ;  deponent  said, 
*'  Yes,"  and  he  had  a  codicil  ready  to  execute ;  deceased  had  company 
all  the  afternoon,  deponent  went  home  that  night.  Deceased  desired 
deponent  to  come  again  the  Wednesday  after,  deponent  went  on  Wed« 
nesday,  20th  November,  and  staid  there  till  the  evening  of  the  21st; 
Lady  WiDford  and  others  were  with  deceased  constantly  both  those 
days,  deponent  appointed  to  come  again  on  2d' December  to  execute 
leases  and  settle  the  other  affair  as  the  deceased  said :  the  deceased 
desired  deponent  to  be  punctual,  for  he  had  things  of  great  consequence 
to  execute*  Believes  deceased  did  not  order  the  will  to  be  cancelled  on 
20tb  or  21st  November.  Deponent  went  to  deceased's  house  the  night 
he  died;  codicil  was  found  in  deceased's  pocket ;  Doctor  Wilkes  asked 
if  Lady  Winford  knew  where^the  will  was,  she  said  she  believed  there 
was  none.  Diligent  search  made  for  a  will,  but  none  found ;  about  five 
or  six  in  the  evening  of  Sunday,  November  24th,  deponent  and  Draper 
went  to  Lady  Winford,  she  asked  deponent  whether  the  will  was  found, 
deponent  answered  "  No ;"  she  replied,  ''You  have  not  looked  in  the 
most  likely  place,  suppose  you  search  in  the  drawers  in  the  yellow  room, 
you  don't  know  what  luck  you  may  have  there ;''  she  ordered  Tolly  to 
go  with  them,  he  brought  the  key  and  unlocked  the  drawers,  they  found 
in  some  of  the  drawers,  papers  of  consequence,  but  in  one  drawer  found 
a  music-book,  which  deceased  used  to  write  in,  in  another  drawer  they 
found  the  will  No.  2,  and  a  will  of  deceased's  father's,  and  part  of  a  will 
which  the  deponent  believes  was  wrote  after  No.  2 ;  Draper  delivered 
them  to  deponent,  deponent  then  declared  he  believed  the  will  was  can- 
celled since  deceased's  death ;  deponent  carried  the  will  to  Lady  Win- 
ford, and  told  her  they  had  found  the  will,  but  somebody  had  torn  off 
the  name  and  seal ;  deponent  read  it  to  her,  and  she  said  she  thought  a 
paper  so  odd  could  not  be  the  deceased's  will,  and  she  said  she  had 
seen  that  paper  about  a  fortnight  before,  and  that  deceased  gave  it  to 
Mrs.  Founds  to  put  in  the  drawer  among  his  old  or  waste  papers ; 
Founds  said, ''  My  lady,  it  was  not  so,"  for  deceased  bid  her  lock  them 
up  for  they  were  things  of  consequence;  a  dispute  arose  thereon 
between  them,  Founds  said  she  would  swear  what  she  had  said  was 
true.  Deponent  on  23d  November,  asked  Tolly  for  all  the  keys  he 
found  in  deceased's  pocket,  ho  gave  deponent  two  small  keys,  but  he 
did  not  give  deponent  the  key  of  the  drawers  in  the  yellow  room  ;  depo- 
nent asked  Tolly  why  he  did  not  deliver  that  key  ?  he  answered,  because 
it  was  not  in  deceased's  pocket* 

2.  John  Kay. — ^Deceased  lay  in  a  bedchamber  below,  and  was  carried 
in  the  day  into  a  parlour*;  on  24th  November,  1751,  deponent  was 
present  at  a  search  in  deceased's  study,  says  Lady  Winford  said,  she 
thought  the  most  likely  place  to  find  the  will  was  in  the  drawers  of  the 
yellow  room  among  deceased's  old  papers;  they  went  thither,  and 
found  it;  Lady  Winford  said,  on  the  will  being  read,  she  thought  no 
one  in  his  senses  could  write  such  nonsense.  Mrs.  Founds  said  deceased 
deUvered  it  to  hsr,  and  she  observed  it  was  endorsed  **  the  last  will  of 
Samuel  Hellier,"  &c.  and  ordered  her  to  lock  it  up  with  other  papers 
in  his  drawers  in  the  yellow  room,  and  bid  her  not  break  the  lock  or 
key,  for  it  was  a  thing  of  consequence.    A  dispute  arose  between  Lady 
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Winford  and  Mrs.  Founds,  and  the  last  swore  that  what  she  had  said 
was  true ;  same  night  Tolly  told  Harris  he  did  not  give  him  the  key  of 
said  drawers,  because  it  was  not  in  deceased's  pocket.     -^ 

3.  John  Stevens. — Deponefbt  was  servant  to  deceased  at  his  death ; 
deceased  ordered  new  locks  to  be  put  on  the  drawers  in  the  yellow 
room ;  Lady  Winford  was  uneasy  at  Harris's  being  with  deceased ; 
about  fixe  or  six  minutes  after  deceased's  death,  deponent  observed  a 
music  book  in  the  room  where  he  died. 

4.  Mary  Kay. — Agrees  with  the  other  witnesses  as  to  the  dispute  on 
finding  the  will,  and  Founds's  declaration  thereon ;  Mrs.  Founds  said 
she  had  read  that  one  of  said  papers  was  deceased's  last  will ;  Tolly 
owned  he  had  locked  up  the  music  book  after  deceased's  death. 

5.  Richard  Wilkes,  M.  D. — Deceased  not  capable  of  goins  up  stairsr 
without  assistance ;  blanks  left  in  the  codicil ;  Harris,  on  23d  November, 
told  deponent  he  was  sure  there  was  a  will ;  for  deceased  told  him  so, 
and  that  it  was  in  his  upper  study. 

6.  George  Draper,  Esq. — Harris  lay  with  deponent  the  night  deceased 
died.  Lady  Winford  declared  she  never  saw,  or  heard  of  any  will,  and 
believed  there  was  none ;  Harris  said  he  believed  one  reason  for  making 
the  codicil  was  to  strike  out  Lord  Ward  from  being  executor;  Lady 
Winford  advised  them  to  search  the  drawers  in  the  yellow  room  ;  they 
searched,  and  found  the  will ;  Harris  and  deponent  only  were  present  at 
finding  it. 

2.  Int.  Deceased  died  in  the  stone  parlour  below  stairs;  respondent 
was  in  the  house  when  he  died  ;  Harris  and  deponent  lay  that  night  in 
the  yellow  room,  deponent  went  to  bed  at  eleven  in  the  evening,  and 
Harris  came  to  bed  between  twelve  and  one,  deponent  in  the  morning 
left  Harris  in  bed,  and  that  night  no  person  came  into  the  room  to  them; 
deponent  did  not  lie  in  that  room  the  next  night,  but  Dr.  Wilkes  lay 
there. 

7.  James  Davison. — Deponent  was  gardener  to  deceased ;  says  de- 
ceased put  new  locks  on  tne  drawers  in  the  yellow  room  ;  Lady  Win- 
ford was  remarkably  diligent  in  attending  deceased  when  Mr.  Harris 
was  with  him,  and  deceased  seemed  uneasy  thereat;  Harris  was  at 
deceased's  two  days  before  his  death,  and  Lady  Winford  was  then 
constantly  in  the  room  with  them ;  Harris  was  to  come  again  in  about 
ten  days;  Tolly  took  the  codicil  out  of  deceased's  pocket;  Keighton, 
an  old  servant  of  deceased's,  was  sent  for  to  give  information  whether 
he  knew  any  thing  about  deceased's  will ;  Tolly  agreed  to  sit  up  with 
deponent  to  watch  deceased's  corpse  the  night  he  died,  but  Lady  Win- 
ford ordered  that  he  should  not  sit  up,  because  he  had  been  a  good  deal 
fatigued  with  sitting  up  with  deceased ;  believes  William  Wright  lay 
that  night  with  Tolly,  deponent  suspected  Tolly  meant  to  make  an  ill 
use  of  deceased's  keys,  believes  Tolly  was  not  in  the  yellow  room ; 
deponent  heard  somebody  walking  about  the  bow-window  chamber 
late  at  night.     ' 

8.  Thomas  Matthews. — The  beginning  of  October,  1761,  deceased 
sent  for  Harris  to  come  to  him  on  business  of  importance  to  be  trans- 
acted ;  and  sent  for  him  again  on  the  14th  of  November ;  Harris  came, 
and  Lady  Winford  staid  constantly  in  the  room  with  them  ;  on  20th 
November,  Harris  came  again,  and  Lady  Winford  was  then  always 
with  them ;  deponent  was  in  the  room  when  deceased  died ;  the  music 
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book  lay  on  the  table ;  but  deponent  does  not  believe  any  key  was  on 
the  table. 

9.  David  Thomas,  gent. — In  October  or  November,  1751,  Harris 
told  deponent  he  had  instructions  for  making  a  codicil  for  deceased ; 
deponent  read  and  settled  it. 

10.  William  Tolly.— Deponent  was  servant  to  deceased;  about  a 
week  after  deceased's  death  the  will  was  found :  deponent  never  saw  it 
before;  Harris  was  frequently  with  deceased;  deceased  sorted  his 
papers  and  bid  Mrs.  Founds  put  them  in  the  drawers  in  the  yellow 
room,  on  which  he  had  put  new  locks ;  Lady  Winford  used  to  leave 
deceased  when  Harris  was  with  him  on  business ;  deponent  found  the 
codicil  in  deceased's  pocket  and  put  it  in  the  yellow  room  drawer ; 
search  was  made  for  deceased's  will  several  days  after  S4th  November, 
bat  it  was  not  found  till  about  a  week  after ;  deponent  had  custody  of 
deceased's  keys  for  a  month  before  his  death,  and  used  in  a  morning  to 
lay  the  key  of  the  drawers  in  the  yellow  room  on  deceased's  table ; 
deponent  ofiered  Harris  all  the  keys,  but  he  refused  taking  them; 
Harris  was  in  a  passion  when  the  will  was  found  cancelled  ;  deponent 
never  told  Keighton  that  he  had  done  wrong  in  coming  to  deceased's 
house  after  his  death  to  be  questioned  about  the  will ;  deponent  had  no 
orders  where  be  should  lie  after  deceased's  death ;  deponent  and  Wright 
lay  in  the  bow-window  room  the  night  deceased  died,  and  were  not  out 
of  bed  from  twelve  at  night  till  seven  the  next  morning. 

11.  Elizabeth  Wright. — Deponent  was  servaqt  to  deceased;  deceased 
often  sent  for  Harris  a  short  time  before  his  death ;  Lady  Winford 
seldom  staid  with  deceased  when  Harris  was  with  him  ;  deponent  has 
often  heard  her  say,  she  wished  deceased  would  make  his  will ;  in  the 
evening  of  the  24ih  November,  deponent  went  into  Lady  Winford's 
room  when  the  will  was  reading  by  Harris,  but  directly  went  out  again. 

12.  Sarah  Chauntry. — Proves  execution  of  the  will  dated  the  12th 
February,  1735-6. 

13.  Mary  Williamson. — Likewise  proves  the  execution  of  said  will 
on  Sunday  evening,  the  24th  November;  Founds  said  she  had  seen  a 
paper  about  a  fortnight  before  deceased's  death,  on  which  was  written, 
**  This  is  the  last  will  of  Samuel  Hellier,"  and  deceased  bid  her  put  that 
and  the  other  papers  into  the  drawers  in  the  yellow  room,  and  bring 
him  the  key,  for  they  were  papers  of  consequence. 

14.  Richard  Onion. — On  the  21st  November,  deponent  was  present 
when  deceased  said  to  Harris  on  his  going  away,  that  he  desired  him 
to  come  again  on  the  Monday  se'nnight  to  do  some  business  of  conse* 
quence,  which  Harris  knew  of,  and  if  he  did  not  come  he  should  forfeit 
a  bowl  of  punch ;  Harris  promised  he  would  come.  Lady  Winford  was 
not  present  On  the  24tn  November,  Lady  Winford  said,  the  most 
likely  place  to  find  the  will  was  in  the  yellow  room,  Harris  soon  after 
brought  the  cancelled  will,  and  read  it.  About  half  a  year  before 
deceased  died,  he  said  to  deponent,  that  no  person  who  had  any  thing 
to  leave  should  be  without  a  will  by  him. 

16.  William  Wright. — Deponent  by  deceased's  orders  brought  down 
to  him  some  of  his  papers  from  his  upper  study ;  deponent  lay  with 
Tolly  the  night  deceased  died ;  they  were  in  bed  from  twelve  that 
night  till  seven  the  next  morning,  and  had  no  light  in  the  room. 

5  Int  Says  his  master  told  him  Harris  would  give  him  50/.  if  he 
would  say  that  he  saw  the  name  and  seal  on  deceased's  will  after 
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deceased  was  dead,  but  at  the  same  time  he  bid  deponent  not  to  forswear 
himself;  deponent  said  he  knew  nothing  of  the  will ;  Harris  himself 
never  offered  deponent  anything. 

16.  Martha  Founds. — Deponent  never  saw  the  will  pleaded  after  or 
before  deceased's  death  to  her  knowledge  till  Sunday,  the  24lh  Novem- 
ber; Harris  said  in  a  passion,  that  it  was  cancelled:  deceased  bid 
deponent  lock  up  some  papers  in  his  drawers,  and  to  take  care  not  to 
break  the  key ;  deponent  did  lock  them  up,  and  gave  deceased  the  key ; 
deponent  did  not  see  any  indorsement  on  any  of  the  papers,  purporting 
any  of  them  to  be  the  will  of  deceased,  nor  did  know  that  any  of  them 
was ;  deceased  did  not  say  they  were  papers  of  consequence,  nor  bid 
her  take  care  of  them,  but  said  the  key  was  of  consequence ;  23rd 
November  Lady  Winford  declared,  she  wished  if  deceased  had  made  a 
will  it  might  be  found,  but  she  knew  of  none. 

17.  James  Davison  on  a  second  allegation. — Deceased  wrote  on  a 
music  book ;  on  Monday  se'night,  after  deceased's  death,  several  boxes 
were  sent  to  London ;  deceased  had  great  affection  for  his  son ;  Lady 
Winford  a  person  of  indifferent  character ;  believes  she  would  be  guilty 
of  cancelling  a  will. 

18.  Richard  Hollys. — About  a  year  before  deceased's  death,  he  was 
looking  among  papers,  and  taking  up  one  of  them,  said  ''This  is  my 
will :  affection  to  nis  son ;  Lady  Winford  a  person  of  bad  character, 
with  respect  to  her  sobriety. 

19.  Mary  Williamson. — Deponent  never  was  witness  to  any  will  of 
deceased's  but  that  which  is  propounded  in  this  cause,  and  deponent  is  a 
witness  to  this  will ;  deponent  is  mother  to  Daniel  Williamson ;  the 
evening  deceased  died,  Mr.  Founds  brought  a  purse  of  money  to  Lady 
Winford;  deceased  had  affection  for  his  son, 

20.  Richard  Onion. — Lady  Winford  while  deceased  lay  dead  in  the 
house,  sang  and  behaved  indecently ;  Founds  brought  a  bag  of  money 
to  her ;  aflfection  to  his  son. 

21.  Sarah  Huntback. — Deponent  is  grandmother  to  young  Sam. 
Hellier;  Lady  Winford  behaved  indecently  on  deceased's  death,  she 
pretended  she  had  no  money,  but  afterwards  it  appeared  she  had. 

22.  Mary  Kay. — The  cnusic-book  was  of  no  consequentre ;  Tolly  put 
it  into  the  drawers ;  deceased  wished  his  second  wife  alive ;  says  Lady 
Winford  sung  oo  the  Sunday  night  after  deceased's  death,  but  she  was 
then  very  much  in  liquor ;  she  has  a  very  bad  character. 

23.  Rev.  William  Kay. — Deceased  expressed  great  dissatisfaction  at 
his  wife's  not  having  performed  her  marriage  agreement;  deponent 
often  talked  to  deceased  about  making  his  will,  but  he  never  would  give 
deponent  any  answer ;  deceased  expressed  affection  to  his  son. 

24.  John  Kay. — Lady  Winford  behaved  indecently  the  night  deceased 
was  buried ;  believes  she  would  not  scruple  to  do  any  thing  bad  to  pre* 
judice  the  minor. 

26.  Silas  Stevenson. — Gives  Lady  Winford  a  very  bad  character, 
and  particularly  since  deceased's  death ;  believes  she  would  be  guilty 
of  cancelling  a  will. 

26.  Robert  Lascelles.— For  14  years  past,  Lady  Winford  has  borne 
a  bad  character. 

7  Int.  Does  not  believe  she  would  cancel  a  will. 

27.  Rev.  Charles  Willmot.— Deponent  is  brother  to  Lady  Winford ; 
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proves  the  marriage  agreement ;  says  he  delivered  up  the  bond  to  de- 
ceased ;  deceased  was  a  good  husband. 

7  Int  They  seemed  to  live  affectionately  together ;  does  not  believe 
she  would  cancel  a  will,  &c« 

28.  Thomas  Matthews. — Deponent  saw  no  key  on  deceased's  table 
when  he  died ;  has  heard  deceased  say  he  has  paid  several  debts  of  his 
wife's ;  gives  her  a  bad  character,  believes  she  would  cancel  a  will. 

29.  Sarah  Wheeler. — Deponent  was  servant  to  deceased ;  all  the 
family  knew  of  the  search  for  the  will ;  three  weeks  or  a  month  before 
deceased's  death,  deponent  was  dusting  the  top  of  a  chest  of  drawers  in 
the  bow-window  chamber,  in  which  room  deceased  used  to  lie  till  a 
week  before  his  death,  and  upon  taking  up  some  plain  paper  to  dust 
under  it,  a  written  paper  folded  up  dropped  out  of  it,  which  wasindorsed^ 
**  The  last  will  and  testament  of  Samuel  Hellier;"  deponent  took  it  up, 
and  read  part  of  it,  and  it  appeared  to  be  a  will  of  deceased's,  and  aftef 
deponent  had  read  near  the  first  side,  she  put  it  again  into  the  paper  it 
had  dropped  out  of;  Elizabeth  Chapman  was  present;  deponent  well 
remembers,  deceased  therein  mention^  his  precious  relict  Sarah  Hilliert 
and  that  his  late  wife  Margaret's  remains  should  be  removed  to  th^ 
family  vaults.  On  the  23rd  November,  deponent  said  she  had  seen  a 
will  of  deceased's,  and  mentioned  said  paper,  and  then  Mrs.  Wright  bid 
deponent  go  and  see  if  she  could  find  it ;  deponent  went,  and  found  it  In 
the  bottom  drawer  of  the  chest  of  drawers  in  the  bow-window  room  ; 
deponent  went  and  told  Wright  she  had  found  it,  and  they  both  looked 
over  it,  and  then  Wright  went  to  tell  her  lady,  and  when  she  returned, 
she  said  her  lady  would  leave  it  remain  where  it  was,  and  desired  depo* 
nent  would  say  nothing'  of  it ;  but  deponent  does  not  know  she  was 
enjoined  secrecy  by  Lady  Winford's  order;  the  will  propounded  is  the 
same  predeposed  of;  cannot  tell  whether  it  was  cancelled  at  said  times 
when  deponent  saw  it  or  not ;  Tolly  and  Wright  lay  in  the  bow- window 
room  the  night  deceased  died,  but  never  at  other  times ;  Lady  Winford 
was  very  much  addicted  to  drinking ;  William  Wright  came  to  deponent 
and  bid  her  not  to  take  notice  that  she  had  seen  deceased's  will. 

Int.  Cannot  say  whether  the  interlineations  were  in  the  will  when  she 
first  saw  it  or  not. 

30.  Elizabeth  Chapman. — Confirms  Sarah  Wheeler  as  to  finding  the 
will  in  the  bow-window  room  about  a  month  before  deceased's  deaths 
and  says  Wheeler  read  part  of  it  to  deponent,  who  was  then  present ; 
cannot  tell  if  it  was  then  torn  or  cancelled,  but  to  the  best  of  her  remem* 
brance  it  was  not  torn ;  on  the  23rd  November,  deponent  saw  said  paper 
in  a  drawer  in  the  same  room ;  says  William  Wright  came  with  a  mes* 
sage  to  Sarah  Wheeler. 

31.  John  Baker,  Esq. — ^Deceased  paid  interest  for  money  deponent  lent 
to  Sir  Thomas  Winford. 

32.  John  Spencer. — Proves  deceased  paid  interest  for  a  debt  of  Sir 
Thomas  Winford's. 

Int  Cannot  think  Lady  Winford  would  cancel  a  will. 

33.  Sarah  Huntback. — A  codicil  referring  to  a  will  was  found  in 
deceased's  pocket  after  his  death ;  Lady  Winford  said  she  knew  of  no 
will ;  on  Sunday  evening,  when  they  were  at  supper,  a  message  came  to 
Harris  from  Lady  Winford,  that  the  UkeUest  place  to  find  a  will,  was  in 
the  yellow  room;  when  the  will  was  found.  Lady  Winford  said,  **  that 
old  thing  I  saw  a  fortnight  ago ;"  deponent  has  seveoral  times  heard  Mrs* 

Vol.  VI.  6 
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Fbuodft  say  deceasM  bid  her  lock  up  some  papers,  among  which  was 
the  will,  for  they  were  of  consequence.  In  April,  1751,  deponent  asked 
deceased  ivhether  he  had  taken  care  of  producent  ?  he  said  that  he  had 
taken  care  of  him,  and  made  good  his  promise  to  his  dead  wife,  that 
Hurris  should  have  nothing  to  do  with  his  son,  the  producent* 

1.  Int.  The  minor  is  respondent's  grandson ;  deponent  was  not  advised 
with  about  setting  up  this  will.  2.  Int  Sarah  Harris  is  related  to  the 
minor,  but  deponent  knows  not  how.  3.  Int.  Sarah  Harris  is  ^eil 
acquainted  with  Lady  Winford  ;  said  Sarah  Harris  wa^  chosen  guardian 
by  means  of  John  Harris.  0.  Int.  In  April,  1751,  deceased  said  he  had 
taken  care  that  Harris  should  have  nothing  to  do  with  the  minor.  7. 
Int.  Deponent  cannot  believe  that  deceased's  will  was  destroyed  by 
Lady  winford. 

84.  Rev.  William  Kay. — Lady  Winford  used  to  be  very  much  with 
her  husband ;  she  said  she  had  seen  the  will  pleaded  some  time  before, 
and  Mrs.  Founds  said  deceased  bid  her  put  it  in  the  drawer. 

36.  Titus  Stevenson.^-^Mrs.  Founds,  on  the  24th  November,  said  she 
bad  seen  the  will  before,  and  deceased  bid  her  lock  it  up  with  other 
papers,  and  said  .they  were  of  consequence. 

86.  Sarah  Wheeler. — ^Says  exactly  the  same  as  upon  her  former  exa- 
mination. 

*37.  Elizabeth  Chapman. — ^The  same.  > 

88.  Elizabeth  Wright. — ^Tolly  used  to  keep  deceased's  keys.  Depo- 
nent often  heard  Lady  Winford  wish  deceased  would  make  a  will ;  Lady 
Winford  knew  Harris  was  searching  for  a  will  on  Saturday  and  Sun- 
day ;  Sarah  Wheeler  told  deponent  she  had  seen  a  will  of  deceased's  in 
the  bow-window  room,  deponent  went  up,  but  found  no  such  will,  and 
then  Wheeler  went  up,  and  said  when  sne  came  down,  that  it  was  in 
the  lowest  drawer,  and  she  asked  deponent  if  deceased*s  former  wife's 
name  was  not  Sarah,  deponent  said  **  Yes ;"  deponent  desired  Wheeler 
to  tell  Harris  of  it,  she  replied,  she  would  not,  and  added,  that  a  bit  was 
torn  off  the  bottom ;  this  conversation  was  on  the  23d  November.  Lady 
Winford  behaved  decently  on  deceased's  death ;  deponent  never  men- 
tioned said  will  to  Lady  Winford. 

39.  Daniel  Williamson. — In  June,  1748,  deceased  told  deponent  he 
had  been  bit  by  his  marriage  with  Lady  Winford,  but  that  he  nad  taken 
care  to  prevent  bad  accidents  by  a  will  he  had  made  by  him ;  deceased 
said  he  had  made  his  will  in  Mrs.  Hellier's  time,  and  that  deponent's 
mother  was  a  witness  to  it ;  proves  exhibits  K.  and  L.  to  be  deceased's 
hand-writing.  In  September,  1750,  deponent  went  to  Mr.  Onion's  house, 
next  door  to  deceased,  and  staid  there  some  time,  during  which  time, 
Lady  Winford  once  told  deponent  that  deceased  had  a  wiH  by  him,  and 
that  it  was  in  his  room,  and  deponent's  mother  was  a  witness  to  it,  and 
that  it  was  made  in  Mrs.  Hellier's  lifetime,  and  she  would  if  she  coidd, 
prevail  on  him  to  set  that  will  aside,  and  make  a  fresh  will. 
Exhibits  read. 

Letter  K.  not  dated. 

Letter  L.  dated  7th  October,  1751. 

Will  propounded,  marked  No.  2. 

Codicil  exhibited,  marked  No.  1. 

Witnesses  for  Lady  Winford. 

1.  Sir  Edward  Blount,  Bart. — Gives  Lady  Wmford  a  very  good 
diaracter ;  believes  4riie  would  be  no  way  concerned  in  cancelling  a  wiU. 
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1.  lot  Respondent  has  not  been  conversant  with  her  since  1780« 

2.  Mary  Ejaott — Gives  Lady  Winford  the  best  of  characters ;  beUevea 
she  woald  not  cancel  a  will. 

1.  Int  Latterlyi  respondent  had  not  much  intimacy  with  Lady  Win* 
ford. 

3.  Rev.  William  Bradley. — Deponent  married  Lady  Winford's  sister, 
and  was  very  intimate  with  her;  deceased  and  she  lived  together  with 
great  affection  to  his  death :  positively  deposes  that  she  has  as  good  a 
character  as  any  woman  can  have. 

2.  Int  Respondent  was  but  once  in  her  companyt  for  three  years 
before  deceased's  death. 

4.  Rev.  Henry  Saunders. — Deceased  and  Lady  Winford  Hved  very 
afifectionately,  and  she  constantly  attended  him  to  his  death ;  gives  her 
a  very  good  character. 

5.  Gilbert  Founds. — Deponent  well  knew  deceasedy  and  was  very 
conversant  in  his  family ;  when  deceased  was  engaged  in  business  shi3 
used  to  retire;  great  affection  between  deceasM  and  her;  deceased 
frequently  said  he  would  take  care  of  her ;  she  showed  great  concern  on 
bis  death ;  she  bore  a  very  good  character ;  verily  believes  she  would  not 
cancel  a  will. 

0.  Martha  Founds. — Deponent  has  known  Lady  Winford  twenty 

Iears.  When  Harris  came  to  deceased,  Lady  Winford  almost  always 
^ft  the  room,  and  she  did  so  when  Harris  came  to  deceased  a  short 
time  before  his  death ;  about  a  week  or  fortnight  before  deceased's  death 
Harris  was  alone  with  him  for  two  hours,  and  was  with  him  the  day 
before  deceased  died.  Deponent  was  present  when  the  will  was  found 
in  the  yellow  room,  it  was  not  found  by  any  direction  of  Lady  Winford, 
otherwise,  than  asking  if  they  had  searched  the  yellow  room ;  Lady 
Winford  did  not  declare  she  had  seen  said  will  a  fortnight  before ;  depo- 
nent denies  she  declared  deceased  bid  her  lock  up  the  will,  and  saia  it 
was  of  consequence;  the  Thursday  sen'night  before  deceased  died, 
deponent  by  his  order  brought  him  all  the  papers  in  the  yellow  room, 
and  afterwards  put  th^m  up  again ;  deceased  and  Lady  Winford  lived 
together  verv  affectionately ;  deponent  heard  deceased  declare  a  short 
time  before  his  death,  that  he  would  take  care  of  Lady  Winford ;  it  is  a 
false  and  scandalous  story,  that  Lady  Winford  privately  sent  away, 
deceased's  efiects  for  her  own  use:  gives  Lady  Winford  a  very  good 
character,  verily  believes  she  never  deserved  any  ill  to  be  said  of  her. 

7.  Lemuel  Lowe. — Lady  Winford  used  to  retire  when  persons  were 
with  deceased  on  business;  deceased  and  she  lived  very  affectionately; 
deponent  received  the  rents  of  Lady  Winford's  estate,  and  paid  them  to 
deceased ;  verily  believes  deceased  was  benefited  by  his  marriage  with 
producent ;  she  has  a  general  good  character. 

1.  Int.  Respondent  lived  forty  miles  from  deceased. 

8.  Richard  Onion. — Deponent  was  tenant  to  deceased,  and  lived 
adjoining  to  his  house ;  deceased  and  producent  behaved  with  great 
civility  to  each  other,  but  never  saw  any  great  affection  between  them. 
Says  Founds  brought  money  to  producent  the  night  deceased  died. 

8.  Int.  In  17i^2,  Martha  Founds  declared  she  would  not  be  examined 
in  this  cause  for  Hellier.  7.  Int  There  was  a  dispute  between  I^ord 
Ward  and  deceased.  8.  Int  Deponent  has  often  asked  Harris,  in 
deceased's  lifetime,  whether  deceased  had  made  any  will ;  Harris  said 
he  could  not  tell,  but  about  a  month  before  deceased  died,  Harriji  told 
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deponent  that  deceased  said  he  had  a  will,  and  Harris  said  he  was  to 
make  a  codicil  for  deceased,  and  told  deponent  the  contents  of  such 
(iodicil.  9.  Int.  Deceased  showed  great  regard  to  Harris.  10.  Int' 
Deponent  has  often  heard  producent  say,  deceased  would  not  allow  her 
any  money,  does  not  believe  there  was  any  real  affection  between  them. 
.  9.  William  Wright — Deponent  was  carpenter  in  deceased's  house  for 
three  quarters  of  a  year ;  producent  always  left  the  room  when  persons 
were  with  deceased  on  business ;  the  night  deceased  died,  deponent  and 
Tollv  lay  together  in  the  bow-window  room,  and  never  were  out  of  it 
till  tdev  rose  the  next  morning,  and  there  was  no  candle  in  the  room 
after  they  were  in  bed.  Producent  and  deceased  seemed  to  live  in 
ffreat  affection ;  says  she  has  a  general  good  character ;  deponent  never 
desired  Sarah  Wheeler  not  to  speak  of  ner  having  seen  deceased's  will, 
and  never  carried  her  any  message  from  producent. 

10.  Sarah  Clare. — Deponent  has  seen  producent  go  away  and  leave 
deceased  and  Harris  alone  together ;  believes  deceased  and  producent 
lived  affectionately ;  producent  kept  her  chamber  from  deceased's  death 
till,  after  he  was  buried,  and  behaved  very  decently;  producent  bears  a 
verv  good  character;  Tolly  never  declared  anything  about  deceased's 
wilf  to  deponent. 

11.  Joseph  Hindon. — Deponent  has  known  producent  thirty  years; 
deceased  and  she  appeared  to  live  in  the  greatest  harmony.  Deponent 
has  heard  him  express  a  great  regard  for  her ;  gives  a  very  good  cha- 
racter of  producent^  believes  she  would  not  on  any  account  cancel  a  will. 

1.  Int.  Respondent  lived  eight  miles  from  deceased. 

12.  George  Draper. — Producent  always  quitted  the  room  when  de- 
ceased went  upon  business ;  about  three  weeks  before  deceased's  death, 
producent  left  him  and  Harris  alone,  and  did  not  go  into  deceased's 
room  till  Harris  came  out.  Wednesday  before  deceased^s  death,  depo- 
nent went  to  his  house,  and  on  the  day  before  he  died  producent  left 
deceased  and  Harris  alone,  and  bid  the  rest  of  the  company  come  away 
out  of  deceased's  room  with  her;  Harris  was  then  alone  with  deceased 
long  enough  to  have  done  any  business  with  him,  or  for  deceased  to  have 
executed  a  codicil.  Producent  fainted  away  on  hearing  of  deceased's 
death;  deponent  lay  in  the  yellow  room  the  night  deceased  died;  pro- 
ducent said  she  knew  of  no  will,  but  asked  Harris  if  he  had  searched  in 
the  yellow  room,  and  thereupon  he  and  deponent  went  to  search,  depo- 
nent found  the  will  cancelled,  tied  up  with 'his  father's  will,  and  a  pre- 
amble of  a  will ;  producent  did  not  cleclare  she  had  seen  that  will  before, 
nor  was  there  any  dispute  between  producent  and  Mrs.  Founds ;  produ- 
cent was  a  very  good  wife,  and  there  was  a  great  affection  between 
deceased  and  her ;  says  producent  behaved  very  decently  on  deceased's 
death ;  says  producent  used  the  expression  "  Tantarra,  rogues  all,"  upon 
finding  Harris  combining  with  others  in  her  house  against  her ;  gives 
producent  a  very  good  character,  but  Harris  has  set  about  false  stories 
of  her  drinking  and  whoring. 

18.  Rev.  Charles  Willmot. — Producentdid  not  execute  what  deceased 
desired  as  to  the  settlement  of  her  estate,  because  what  deceased  pro- 
posed was  not  adequate  to  her  fortune ;  producent  and  deceased  lived 
With  great  affection  and  respect  to  each  other;  deponent  has  heard 
many  scandalous  stories  of  producent,  but  he  verily  believes  they  were 
without  foundation,  and  that  nothing  could  induce  her  to  cancel  a 
will,  &G. 
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'  5.  Int.  Producent  was  not  a  drunkard,  but  she  sometimes  drank  more 
than  she  ought ;  the  deceased  showed  deponent  some  advices  he  had  to 
prevent  his  marrying  producent,  and  declared  that  John  Harris  put 
them  into  his  hand.  6.  Int.  Believes  producent  to  be  a  very  virtuous 
woman. 

•  14.  William  Tolly. — Harris  was  alone  with  deceased,  for  a  consider- 
able time,  at  two  several  times,  a  very  little  while  before  his  death. 
Deponent  did  not  lie  in  the  bow- window  room  the  night  deceased  died  by 
orcikr  of  any  one ;  William  Wright  and  deponent  were  not  out  of  bed  till 
they  rose  next  morning,  and  they  had  no  candle  after  they  were  in  bed ; 
deponent  every  night  locked  up  the  music  book  with  deceased's  paper's 
in  the  yellow  room,  and  after  deceased  was  dead,  deponent  that  night 
locked  up  the  said  book  and  papers,  deponent  never  saw  the  will  till 
Harris  and  Draper  found  it ;  deponent  offered  Harris  the  key  of  the 
drawers  in  the  yellow  room,  but  he  refused  to  take  it.  The  day 
deceased  died,  he  expressed  the  greatest  affection  for  producent,  and 
said  be  would  make  his  will  and  take  special  care  of  her,  and  amply  pro- 
vide for  her ;  she  showed  great  affection  to  deceased  ;  a  bag  of  money 
of  deceased's  was  delivered  to  Lady  Winford,  but  by  her  order  depo- 
nent delivered  it  to  Harris ;  she  never  sent  deponent  to  Harris  for  money. 

18.  Respondent  knew  nothing  of  Lady  Winford's  leaving  him  a  legacy 
till  since  her  death. 

16.  Elizabeth  Wright— Harris  was  alone  with  deceased  the  day 
before  he  died ;  Lady  Winford  was  *not  with  them  for  a  considerable 
time;  has  often  heard  her  say  she  wished  deceased  would  make  his 
will;  the  book  the  deceased  wrote  on,  was  locked  up  every  night; 
deceased  and  Lady  Winford  lived  in  great  harmony,  she  behaved  very 
decently  on  deceased's  death;  gives  her  a  very  good  character;  depo- 
nent never  saw  the  will  till  she  heard  Harris,  read  it,  and  then  it  was 
cancelled,  Sarah  Wheeler  told  deponent  she  saw  an  old  will  of 
deceased's  in  the  bow- window  room. 

18.  Int.  Respondent  has  a  legacy  in  Lady  Winford's  will.  19.  Int. 
William  Wright  has  also  a  legacy. 

A".  B.  All  or  most  of  these  witnesses  were  examined  after  Lady  Win- 
ford's death  by  her  executor. 

Dr.  Hay^s  argument  for  Hillier. — The  only  question  is,  whether  the 
will  was  cancelled  by  the  deceased  ?  We  admit  there  is  no  positive 
proof  that  the  deceased  cancelled  the  will,  or  ordered  it  to  be  done ;  we 
could  not  prove  it  was  not  cancelled  by  deceased  without  showing  who 
did  cancel  it,  it  is  enough  for  us  to  show  from  circumstances  that  it  was 
not  cancelled  by  deceased.  Swinb.  part  7,  sect.  16,  if  a  will  is  kept 
where  it  may  be  cancelled  by  other  persons,  it  is  to  be  judged  by  circum- 
stances, whether  the  testator  did  it  or  not ;  fraud  and  forgeries  must  be 
discovered  by  circumstances.  A  cancelled  will  is  not  void  on  course,  2 
Yern.  Onions  and  Tyrer{a),  a  will  is  good  if  it  be  cancelled  by  accident 
or  fraud.  It  is  clear  that  this  will  existed  in  1748.  Deceased  had  great 
affection  for  his  son,  who  will  have  the  whole  personal  estate  under  this 
will.  His  marriage  with  Lady  Winford  did  not  alter  deceased's  inten- 
tion as  to  his  will,  as  appears  by  his  declaration  in  June  1748  to  William- 

(a)  Thirdly,  The  Lord  Chancellor  was  of  opinion  that  the  former  will  atood  good,'  for  the 
latter  will  being  void,  and  not  operating  as  a  will,  would  not  amount  to  a  revocation ;  and  b$ 
to  the  actual  cancelling  of  the  former  will,  the  eyidence  is  not  full  and  positiye  that  it  was 
done,  4lc.  &c  Oniant  ▼.  TVrfr,  3  Yern.  74S. 
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son;  his  declaration  in  1751  to  Hunibacky  points  directly  to  tbir  wilL 
Deceased  had  no  access  to  the  paper  for  a  week  before  he  died.  Frerpg. 
and  Deleg.  Slade  and  'Burgayne  against  Dr.  Friend. 

Dr.  SmcJbrcke^  same  side. — Frerog.  Jones  and  Sir  George  Champion* 
Frerog.  (a)  Grace  and  CaJemberg.  Case  in  chancery  of  Sir  ThomoB 
Frankland's  will.  In  all  those  cases  the  fraud  was  proved  by  circum- 
stances. 

Dr.  Pinfold^  contra  for  executor  of  Lady  Winford. — ^They  have 
undertaken  by  their  plea  to  prove  that  the  will  was  uncancelled  at 
deceased's  death,  A  will  found  in  a  testator's  custody  is  presumed  to 
be  cancelled  by  himself.  Harris  was  an  enemv  to  Lady  Winford,  and 
yet  she  sent  for  him  on  deceased's  death,  which  shows  her  fairness;  she 
never  went  after  deceased's  death  into  his  study  or  to  his  bureaus*  No 
attempt  to  impeach  Tolly's  character.  Improbable  that  the  deceased 
should  leave  this  paper  on  the  chest  of  drawers  for  Wheeler  to  peruse. 
It  does  not  appear  the  codicil  refers  to  this  will,  though  I  admit  it  does 
refer  to  a  will.  We  hope  the  court  will  pronounce  against  this  will  with 
costs* 

Dr.  Bettes worth f  same  side. — They  must  make  a  positive  proof  of 
fraud,  or  at  least  produce  the  strongest  presumptions, 

JoDOMBJf  T— Sir  Gborob  Lbe. 

I  was  of  opinion  there  was  no  proof  at  all  that  this  will  was  cancel- 
led by  Lady  Winford,  or  her  order,  and  that  the  character  given  her  by 
the  witnesses  in  general,  destroyed  any  presumption  of  her  being  capa- 
ble of  being  guilty  of  so  bad  an  act.  As  the  paper  was  very  much  torn 
and  worn  out,  and  was  proved  to  have  been  carried  from  place  to  place, 
possibly  it  might  have  been  cancelled  by  accident,  but  supposing  it  was 
really  cancelled  by  the  deceased  himself,  the  question  would  then  be, 
whether  the  deceased  had  not  said  and  done  enough  to  revive  it.  In 
June  1748,  he  expressly  declared  this  paper  (notwithstanding  his  mar- 
riage to  Lady  Winford)  to  be  his  will,  for  he  then  spoke  of  having  a 
will  by  him,  to  which  Williamson's  mother  Was  a  witness,  but  she  swears 
she  never  was  a  witness  to  any  will  of  deceased's  but  this,  consequently 
his  declaration  is  absolutely  confined  to  this  will ;  his  declaration  also  to 
Huntback  in  April  1751,  clearly  must  relate  to  this  will,  for  he  told  her 
he  had  made  good  his  promise  to  his  dead  wife,  and  had  taken  care  that 
Harris  should  not  be  a  trustee  for  his  son ;  now  it  appears  upon  the  face 
of  this  will  that  Harris  was  made  a  trustee  for  his  son,  but  nis  name  is 
struck  out,  thouffh  it  is  siill  legible.  It  is  fully  proved  that  the  deceased 
gave  directions  for  drawing  the  codicil — ^that  he  was  desirous  to  com- 
plete it,  and  if  he  had,  it  would  have  made  the  will  complete,  by  appoint- 
ing a  new  executor  and  guardian  to  his  son,  &c.  instead  of  the  deceased 
one  named  in  the  will — that  he  was  in  possession  of  the  codicil  several 
days  before  his  death — that  it  was  in  his  pocket  when  be  died,  and  as  he 
was  capable  of  reading  it,  the  law  would  presume  he  had  read  it,  and 
in  the  very  beginning  of  it,  it  is  called  a  codicil  to  his  will,  and  confirms 
his  will,  and  a  codicil  ex  vi  termini  implies  a  will,  there  are  therefore 
the  strongest  declarations  from  the  deceased,  that  he  esteemed  this  paper 
to  be  his  will,  for  it  is  not  pretended  there  was  any  other  paper  to  which 
the  codicil  could  refer :  I  was  therefore  of  opinion  that  these  declara- 
tions, and  the  orders  given  by  him  for  making  the  codicil^  would  have 
been  sufficient  to  have  revived  the  will,  even  if  it  had  been  certain  that 

(a)  Chnee  ▼.  CaUmberg,  VoL  Lp.  76* 
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the  deceased  had  himself  cancelled  it  agreeable  to  the  case  of  Slade 
and  Burgoyne  against  Dr*  Friend{a) ;  in  that  case  the  will  was  found 
locked  up  in  deceased's  trunk,  of  which  she  kept  the  key,  and  it  did  not 
appear  that  any  body  had  access  to  it  but  herself,  the  will  was  fair  and 
entire,  except  that  lines  were  drawn  over  the  testatrix's  name  Elizabeth 
Hutton,  which  was  held  to  be  a  cancellation ;  but  it  being  proved  that 
she  on  her  death-bed  being  asked  whether  she  had  made  a  aisposition  of 
her  afiairs,  answered  "  Yes,"  and  said  it  was  in  that  trunk,  pointing  to 
the  trunk  where  it  was  found,  this  declaration  was  held  to  be  a  revival 
of  the  will,  and  it  was  pronounced  for  both  in  the  Prerog.  and  the 
Deleg.  I  therefore  in  this  present  case  pronounced  the  paper  propounded, 
to  be  the  last  will  of  Samuel  Hellier,  £sq.  deceased,  but  aid  not  pro- 
nounce that  it  was  uncancelled  at  the  time  of  his  death. 

(a)  SSade  ▼.  Friend  and  othtr%^  Deleg.  4(h  July,  1745.  The  Delegates  prefent  at  the  aentenoe 
wore— Mr.  Juitioe  Wright,  Mr.  Baron  Reynoldii,  Drs.  Strahao,  SimpsoD,  Ghapman,  and  Hay. 


1755. 
EATON  against  BRIGHT  and  SUNDLAND.— p.  85. 

In  an  interest  cause  it  is  sot  necessary  to  prove  the  marriage  of  the  oommon  ancestors. 

Mart  Nonelt  deceased  made  her  will  as  suggested,  and  appointed 
Bright  and  Sundland  executors,  Ann  Eaton  claimed  tg  be  deceased's 
first  cousin  and  next  of  kin,  the  executors  denied  her  interest,  she  gave 
in  an  allegation  to  propound  it,  in  which  she  pleaded  the  marriages  of 
deceased's  father  and  mother,  and  of  her  own  father  and  mother,  and 
that  deceased's  mother  and  Eaton's  mother  were  sisters,  and  always 
owned  each  other  as  such,  and  that  deceased  always  owned  Eaton  to  be 
her  cousin,  and  her  mother  to  be  her  autlt,  but  did  not  plead  the  marriage 
of  their  grandfather  and  grandmother  in  their  common  ancestry ;  it  was 
objected,  that  the  allegation  ought  not  to  be  received,  because  the  mar- 
riage of  the  common  ancestors  was  not  pleaded. 

Judgment — Sir  George  Lee. 

But  I  held  it  was  not  necessary  to  plead  and  prove  the  marriage  of 
the  common  ancestor ;  in  a  case  of  interest,  it  was  sufficient  to  prove 
owning  and  acknowledging,  and  common  reputation  of  relationship,  and 
I  admitted  the  allegation. 


TAYLOR  against  TAYLOR.— p.  85. 

An  allegation  admitted  in  poBnam, 

MOORE,  formerly  RACKET,  against  HACKET  and  Others-— p.  86* 

A  widow  proponniis  her  hosband's  will  as  ezecntrik.— An  allegation  pleading  the  inyalidity  of 

her  marriage  with  the  testator,  rejected. 

Dr.  Pii^oUr  for  WiUiam  Hacket.^WilUam  Hacket  died  tiie  S9th 
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May,  1754 ;  Mary  Moore,  formerly  Hacket,  the  deceased's  widow,  hag 
propounded  a  will,  dated  the  27th  May,  1754,  in  which  she  is  executrix, 
William  Hacket,  deceased's  son  by  a  former  wife^  opposes  the  will :  he 
now  offers  an  allegation,  consisting  of  two  parts,  First,  he  pleads  that 
the  deceased's  marriage  to  Moore  was  only  de  factOy  for  that  she  was 
really  the  wife  of  another  man  when  she  married  the  deceased,  and  that 
her  first  husband  was  living  long  after :  Secondly,  the  allegation  pleaded 
that  the  deceased  was  not  in  his  senses,  before,  at,  and  after  the  time  of 
the  date  of  the  will,  and  that  it  was  made  by  Smith,  a  witness  to  it,  from 
the  dictation  of  the  widow,  and  that  the  deceased  gave  no  instructions. 

Per  Curiam. 

I  rejected  all  that  part  of  the  allegation  which  related  to  the  marriages, 
but  admitted  all  that  related  to  the  will. 


FLORANCE  against  FLORANCE  and  FLORANCE.— p.  87. 

Tho  eqaity  on  statnte  of  W.  3,  cannot  be  extended  beyond  the  wills  of  marinen. 

Dr.  Smalbrohe  for  the  executors. — Christopher  Florance,  yeoman, 
xieceased,  made  his  will,  dated  the  21st  July,  1753,  appointed  his  father 
and  brother  executors,  the  deceased  had  a  palsy,  and  therefore  signed 
only  the  initial  letters  of  his  name  to  the  will,  he  left  a  widow,  and  a 
child  eight  months  old,  to  whom  he  has  given  legacies ;  deceased  owed 
his  father  400/.  by  bond,  he  has  left  him  a  legacy ;  the  widow  opposes 
the  will ;  full  proof  of  sanity  and  execution. 

Dn  Hat/i  for  the  widow. — One  of  the  witnesses  swears  she  believes 
the  will  was  made  to  secure  a  debt  to  the  father,  the  effects  amount 
only  to  679Z.  3s.  6J.,  debt  to  the  father,  400/.,  the  estate  will  not  answer 
the  debts  and  legacies.  The  deceased,  therefore,  who  had  a  palsy,  did 
not  know  the  state  of  his  affairs.  I  admit  there  is  proof  of  execution  and 
sanity,  but  the  witnesses  differ  in  circumstances,  where  they  had  not  been 
instructed.  The  will  ought  to  be  set  aside,  because  it  has  been  made  to 
secure  a  debt ;  the  widow  has  interrogated  the  witnesses,  but  has  not 
pleaded. 

Witnesses  for  the  Executors. 

1.  Elizabeth  Tupper. — In  July,  1753,  deceased  (who  lived  at  about 
four  miles  distance,)  called  at  deponent's  husband's  house;  deponent,  as 
she  went  backwards  and  forwards,  heard  deceased  give  deponents  hus- 
band instructions  for  his  will ;  deponent's  husband  drew  it,  and  read  it 
to  deceased  in  deponent's  presence ;  deceased  approved  and  executed  it 
in  presence  of  deponent  and  her  husband,  and  ol  Eleanor  Libbard ;  and 
deceased  then  said,  his  having  a  child  born  was  the  reason  of  his  making 
a  new  will;  deceased  was  perfectly  in  his  senses. 

3.  Int.  Deceased  had  a  slight  palsy,  but  was  perfectly  in  his  senses. 
5.  Int.  Deceased  said  he  had  done  well  for  his  wife.  6.  Int.  Respon- 
dent did  not  exactly  hear  all  the  instructions.  10.  Int.  Believes  deceased 
knew  the  whole  contents  of  the  will.  15.  Int  Believes  he  executed  a 
bond  to  his  father  at  the  same,  time;  believes  the  will  was  made  to 
secure  a  debt  to  his  father. 

2.  Eleanor  Libbard. — The  will  was  executed  by  deceased  in  depo- 
nent's ptesencei  and  of  Tupper  and  bis  wife;  be  was  perfectly  in  his 
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senses,  and  thanked  deponent  for  being  a  witness ;  deponent  was  a  stran^ 
ger  to  deceased. 

7.  Int.  Deceased  could  be  understood  very  well.  9.  Int.  None  but  the 
witnesses  were  present  at  the  execution  of  the  will.  II.  lot.  Deceased 
said  his  hand  shook.  Int.  12.  Deceased  executed  a  bond  at  the  same 
tiroey  to  which  deponent  was  a  witnesst  15.  Int  The  bond  was  exe« 
coted  immediately  after  the  will 

3.  Roger  Tupper. — ^Deponent  knew  deceased;  on  27th  June,  I7589 
deceased  told  deponent  he  would  alter  his  will,  because  he  had  a  child 
bom ;  says  he  then  gave  him  his  old  will,  and  instructions  by  word  of 
mouth  for  a  new  wiH;  deponent  drew  a  new  will  from  the  said  old  one 
and  the  said  instructions ;  deponent  read  the  said  new  will  to  deceased 
in  presence  of  deponent's  wife ;  he  approved  and  executed  it  in  presence 
of  deponent  and  his  said  wife  and  of  Eleanor  Libbard ;  deceased  was 
perfectly  in  his  senses. 

5  Int  Deceased  had  a  child  eight  months  old.  9  Int.  Believes  the 
will  was  executed  in  the  afternoon ;  deceased's  father  and  respondent's 
son  were  present  when  it  was  executed.  12  Int  Deceased  executed  a 
bond  at  the  same  time.  13  Int  Deceased  was  fully  in  his  senses*  15 
Int  The  bond  was  executed  immediately  after  the  will ;  does  not  know 
that  the  will  was  made  to  secure  a  debt  to  the  father. 

XV.  Hayt  argued  that  the  will  ought  to  be  set  aside,  because  it  was 
made  to  secure  a  debt,  and  came  within  the  reason  of  the  statute  of  W. 
8,  the  equity  of  which  extended  to  the  will  of  other  persons  as  well  as 
to  the  wills  of  mariners. 

JuDOMBiTT — Sir  GfiOROB  Lbb. 

But  I  was  of  opinion,  first,  that  there  was  not  proof  that  this  will  was 
made  to  secure  a  debt ;  there  was  no  other  evidence  of  the  fact  but 
what  Elizabeth  Tupper  says  to  the  15  Int  ''That  she  believes  the  will 
was  made  to  secure  a  debt"  And  secondiv,  I  was  of  opinion  that  the 
equity  of  the  statute  of  W.  3,  never  had  been,  and  ought  not  to  be, 
extended  further  than  to  the  wills  of  mariners ;  the  legislature  had  only 
in  view  to  put  a  stop  to  the  gross  practice  of  landlords  in  drawing  in 
.seamen  to  make  their  wills,  under  pretence  of  securing  an  alehouse  SehXt 
to  give  them  all  their  effects  in  prejudice  to  their  wives,  families,  and 
relations,  and  therefore  in  that  case  the  statute  had  been  construed  libe* 
rally  to  extend  beyond  the  letter  to  prevent  that  mischief,  but  on  the 
other  hand  there  would  be  great  mischief  in  extending  it  to  the  wills  of 
aH  persons  whatsoever,  for  then  no  man  could  make  safelv  his  creditor 
his  executor,  and  therefore  as  the  deceased's  capacity  and  due  execution 
were  fully  proved,  I  pronounced  for  the  will. 


ARCHES  COURT  OF  CANTERBURY, 

HOLMES  against  HOLMES.— p.  90. 

la  a  rait  Ar  Um  nttitntion  of  oonjogal  rights,  the  wife  haTing  a  lepuate  property  of  her  owa  1^  ^* 

is  liaUe  to  pay  her  own  oosts. 

Dr.  BeUeiworthf  for  Sarah  Holmes. — Francis  Holmes  brought  a  suit 
in  the  CTonsistory  of  London,  against  his  wife  Sarah  Holmes,^  for  restitu^ 
Vol.  VI.  7 
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tion  of  conjugal  richts;  the  marriage  was  confessed,  and  she  pleaded  in 
bar,  that  she  left  nim  because  he  used  her  cruelivy  and  she  could  not 
safely  live  with  him;  the  chancellor  admilted  her  allegation,  from  which 
the  husband  appealed  to  the  Arches ;  no  alimony  or  costs  were  settled 
in  the  Court  oelow,  or  prayed ;  but  we  now  make  the  usual  motion, 
that  the  husband  may  be  condemned  in  costs  for  carrying  on  the  suit; 
the  husband  opposes  this,  and  his  proctor,  in  his  act,  says,  that  the  wife 
ought  to  pay  alimony  and  costs  to  the  husband,  because  she  has  a  sepa- 
rate estate  of  above  300/.  a-year,and  he  is  a  bankrupt,  and  is  worth 
nothing. 

Dr.  Cottier^  for  the  husband. — Mr.  Holmes  has  made  affidavit  that  he 
is  worth  nothing,  and  that  she  has  a  separate  estate,  and  she  in  her 
affidavit  does  not  deny  those  facts :  he  borrowed  2000/.  of  her  money 
of  her  trustees,  and  they  at  her  instigation  took  out  a  commission  of 
bankruptcy  against  him,  by  which  he  is  ruined. 

/>r.  Hay,  same  side. — Though  we  have  prayed  it  in  the  act,  we  do 
not  insist  to  have  alimony  or  costs  from  the  wife,  but  we  insist  that  we 
ought  not  in  this  case  to  pay  her  costs ;  he  has  sworn  he  is  not  worth 
twenty  shillings  of  his  own ;  he  has  not  prayed  to  be  admitted  a  pauper, 
because  his  wife  has  an  estate,  of  which,  by  intendment  of  law  he  has 
the  benefit,  and  therefore,  he  cannot  take  the  oath  of  a  pauper. 

Dr.  Bettesworthf  for  the  wife,  said,  that  since  he  was  not  admitted 
a  pauper,  by  the  law  and  course  of  the  court,  he  was  obliged  to  pay  her 
costs. 

The  affidavits  of  both  parties  were  read. 

He  swore  that  with  her  consent,  her  trustees  lent  him  2000/.  of  her 
money,  (which  by  settlement  was  secured  for  her  private  use  before 
marriage,)  that  she,  finding  his  affairs  grew  bad,  persuaded  her  trustees 
to  take  out  a  commission  of  bankruptcy  against  him,  by  which  he  was 
utterly  ruined,  was  now  quite  out  of  business,  and  was  not  worth  twenty 
shillings ;  that  she  had  a  separate  estate  to  her  own  use  of  SOO/.  a-year, 
2000/.  in  money,  and  plate  to  the  value  of  500/.  In  her  affidavit,  she 
admitted  said  facts,  only  that  her  real  estate,  after  the  outgoings  were 
paid,  did  not  amount  to  300/.  a  year. 

JuDGMBNT — Sir  George  Lee. 

Under  the  circumstances  of  this  case  I  was  clearly  of  opinion  the 
husband  ought  not  to  pay  the  wife's  costs ;  in  the  general  course  the 
husband  pays  costs,  because  he  is  supposed  to  have  a  fortune,  and  the 
wife  nothing  but  what  she  had  from  him  ;  but  here  the  case  was  directly 
the  reverse ;  I  therefore  rejected  her  petition,  and  mentioned  the  case 
of  Turst  and  Tur8t,{a)  in  the  Delegates,  which  was  a  much  stronger 

(a)  TurH  V.  Tur$t,  Delegr.  37t!i  January.  1740.  Tbo  Judges  Dele^rate  present  at  Uie  ten. 
tenoe  were,  Mr.  Jbatice  Page,  Mr.  Baron  Carter,  Dr.  Kisaslon,  Dr.  Walker,  Dr.  Pinfold,  jun. 
Dr.  Chapman  and  Dr.  Collier. 

The  aentence,  as  recorded  in  the  Assignation  Book  of  the  Court  is  as  follows  :  Holman. 
prayed  the  judges  to  pronounce  for  the  force  and  validity  of  the  appeal  and  complaint  interposed 
in  thu  eause,  on  behalf  of  his  client,  the  said  Thomas  Sebastian  Turst,  Esq.  and  that  the 
•ame  was  made  and  interposed  for  good  and  sufficient  reasons,  and  for  their  own  jurisdiction  ; 
and  that  the  pretended  definitive  sentence  in  writing  made  and  promulged  by  the  Dean  of  tLe 
Arches,  the  judge,  from  whom,  and  every  thing  therein,  pronounced,  decreed,  and  declared, 
be  entirely  and  absolutely  revoked,  and  declared  null  and  void  to  all  intents  and  purposes  in 
law  whatsoever  ;  and  that  the  interlocutory  order  or  decree  heretofore  made  and  interposed 
bjr  the  surrogata  to  the  chancellor  of  London,  the  judge  in  the  first  instance  of  this  cause, 
and  from  which  the  appeal  to  the  Court  of  Arches  was  brought  by  Chcslyn's  said  client,  be 
ratified  and  confirmed  in  all  things.    Cheslyn  prayed  Holman*s  petition  to  be  rejected,  and 


2  Lbb,  97.  51 

ease  than  this,  for  Mr.  Turst  was  one  of  the  king's  band  of  gentlemen 
pensioners,  and  had  a  salary  of  100/.  a-year;  but  it  appearing  that  the 
wife  had  a  separate  income  of  much  greater  value,  the  Delegates  would 
not  allow  her  either  alimony  or  costs,((i)  and  reversed  Dr.  Bettesworth's 
decree,  by  which  he  allowed  her  costs. 

that  die  money,  bank  notee,  lottery  tickets,  clothes,  jewels,  and  other  things  ibrcibly  taken 
ewaj  from  his  dient,  and  mentioned  and  set  forth  in  the  schedule  annexed  to  an  affidavit, 
dated  3d  May,  1739,  made  by  his  party  in  this  cause,  be  restored ;  that  Holman^s  client  be 
eoodemned  in  the  costs  of  suit,  and  alimony.  The  judges  haring  heard  the  advocates,  counsel, 
and  proctorsi,  on  both  sides,  by  their  final  interlocutory  decree,  having  the  force  and  validity  of  a 
SBDteoce,  did  pronounce,  decree,  and  declare  for  the  appeal  in  this  behalf  interposed,  and  their 
jurisdiction,  or  rather  for  that  of  our  sovereign  lord  the  kinsf ;  and  reversed  the  sentence  of 
the  judge  of  the  Arches  Court  of  Canterbury,  from  whom  this  cause  is  appealed,  and  con. 
finned  the  decree  of  the  judge  of  the  Consistory  Court  of  f<ondon,  and  retsined  the  principal 
cause,  and  decreed  a  compulsory,  at  the  petition  of  Cbeslyn. 

This  case  (of  7\irst  v.  TYcrst)  is  erroneously  cited  in  Dr.  Haggard^s  report  of  Sir  William 
Wjnne*s  judgment  in  Davit  v.  Haets,  Arches,  1789,  under  tlie  name  of  Pearee  v.  Pearee,  j^ 

8ee  also  on  tliis  subject,  WiUon  v.  WiUon,  Consistory  of  London,  1797,  2  Ha||^g.  203;  and  j^JZ^,  i,s  S 
DmwiB  ▼.  fisvis.  Arches,  1789,  (in  which  the  case  of  Hoimet  v.  IfoJmes.  is  especully  referred  ^ 
to)  notes,  ibid. 

(a)  A  question  of  this  description  was  raised  and  discussed  in  the  case  of  The  Marqvia  v. 
The  Marehwne$9  of  Wettmeath,  Deleg.  1827.  The  estatoa  of  the  Marquis  were  ooosiderable, 
bat  much  encumbered;  he  had  however  an  income  much  greater  than  the  separate  income  of 
the  Marchioness,  which  was  derived  from  several  sources.  No  application  for  alimony  or 
costs  bad  been  made  in  the  courts  below,  i.  e.  in  the  Consistory  of  London,  or  the  Axches 
Court.  In  the  Court  of  Delegates  three  bills  of  costs  were  brought  in>  and  the  proctor  for  the 
Marchioocas  prayed  to  be  heard  on  taxation.  An  act  on  petition  was  gone  into,  and  the  court 
finally  acceded  to  the  prayer  of  the  Marchioness,  so  far  only  as  regard^  the  costs  in  the  High 
Court  of  Delegates,  but  it  was  generally  understood  that  the  Judges  were  much  divided  in 
opinion  on  the  subject 


DEARLE  and  DEARLE  against  SOUTHWELL— p.  98. 


Appeal  from  LitchjiddL 


Application  for  proceedings  to  be  invocated  fhim  another  cause,  rejected. 


LODER  against  LETSOME.— p.  M. 

Original  minntes  of  a  caive  directed  to  be  transmitted  to  the  Court  of  Arches. 


PREROGATIVE  COURT  OF  CANTERBURY. 

PHILLIPS  against  ALCOCK-— p.  97. 

A  hosband  obtained  administration  to  his  wife  as  dead  intestate.  Two  wills  afterwards  pio- 
dnccd.  Coort-win  not  revoke  the  administration  till  one  of  the  w|Ub  are  proved  to  be  good 
inlaw. 

.    Dr.  Simpimt  fojr  Pbillip8.<-Fhillips  is  one  of  the  executors  of  Mrs. 
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Ann  Alcocky  deceased ;  before  her  marriage  viith  Arthur  Alcock^  she 
had  a  fortune  of  2,500/.,  and  by^ettlement  lOOOZ.  thereof  was  vested  in 
trustees,  for  her  sole  use,  and  at  her  disposal  by  will,  &c.  20th  Decern-  . 
ber,  1753,  she  made  her  will,  pursuant  to  her  power,  and  died  the  5th 
March,  1754;  her  husband,  Arthur  Alcock,  took  administration  to  her 
as  dying  intestate ;  Phillips  called  him  to  bring  in  the  administration, 
and  show  cause  why  an  administration  limited  to  the  will  should  not 
be  granted  -to  him.  Alcock  appeared,  brought  in  the  administration 
and  opposed  the  will ;  he  was  then  assigned  to  bring  in  scripts  and 
scrolls,  was  excommunicated  for  not  doing  it ;  he  then  appeared  and 
brought  in  a  will  made  in  January,  1754,  and  swore  he  knew  of  no 
other  will ;  there  being  now  two  wills  before  the  Court,  it  appears  that 
the  husband  obtained  administration  upon  a  false  suggestion  that  his 
wife  was  dead  intestate ;  and,  therefore,  Phillips  prays  that  the  Court 
will  revoke  his  administration. 

Per  Curiam. 

But  as  the  husband  had  not  admitted  either  of  the  wiUs  to  be  good, 
I  refused  to  revoke  the  administration  granted  to  him,  till  a  will  of 
dBcoased's  should  be  proved  in  due  form  of  law. 


DEARDSLEY  against  FLEMING.— p.  98. 

The  win  of  the  cooper  of  an  Indiaman  does  not  fall  wilhin  the  prorUiona  of  Will.  3,  c.    ;  it  .was 
neither  embodied  in  a  power  of  attorney,  nor  made  to  secure  a  debt 

Dr.  SimpsoHf  for  Fleming. — ^William  Reed,  mariner,  a  bachelor, 
deceased,  made  a  will,  dated  the  12th  December,  1752,  and  appointed 
his  mother's  husband,  by  the  description  of  his  loving  friena  James 
Deardsley,  of  East  Greenwich,  executor  and  universal  legatee ;  he  after- 
wards made  another,  dated  the  15th  January,  1753,  and  appointed  his 
loving  friend,  Mrs.  Ann  Fleming,  executrix  and  universal  legatee. 
Deceased  was  cooper  of  the  Monmouth  EasUlndiaman,  and  courted 
Ann  Fleming  in  way  of  marriage,  who  was  daughter-in-law  to  John 
Moore,  a  witness,  and  lived  with  him ;  both  wills  were  opposed  and 
propounded.  We  do  not  now  object  to  the  first  will,  because  my  client 
IB  executrix  ia^  latter  will ;  one  Osborne,  a  pensioner  in  Greenwich 
Hospital,  but  who  had  been  a  schoolmaster  at  sea,  was  employed  to 
make  the  last  will,  and  he,  from  verbal  instrtuctions  given  him  by 
deceased,  filled  up  the  blanks  in  a  printed  will,  deceased  approved  of  it, 
and  executed  it,  out  at  the  time  of  the  execution  it  was  attested  only  by 
Moore;  William  Hornby,  the  other  subscribing  witness  to  it,  attested  it 
at  a  difierent  time,  which  is  the  only  objection  to  it. 

I>r.  Bettesworth,  for  Deardsley. — Deceased  was  a  bachelor,  Deards- 
ley married  bis  mother;  last  will  executed  when  he  was  not  quite  sober ; 
it  was  drawn  by  Osborne,  a  pensioner  of  Greenwich  Hospital,  who  has 
not  attested  it ;  a  letter  of  attorney  to  Fleming  was  executed  at  the  same 
time,  which  by  construction  of  stat  W.  3,  destroys  the  will. 

JV:  B.  The  will  of  the  12th  December,  1752,  was  fully  proved  by  two 
of  the  subscribinffwitnesses. 

Witnesses  for  Fleming. 

1,  Jonathan  Osborne. — To  the  last  will  dated  the  16th  January,  1753 ; 
«ays  he  well  knew  deceased ;  in  the  evening  of  the  said  i5th  Januaryi 
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John  Moore  sent  for  deponent  to  come  to  his  house ;  deponent  went,  and 
then  foand  Moore  and  deceased  together ;  deceased  then  said  to  depo- 
nent he  wanted  to  have  a  will  and  power  made  to  Ann  Fleming,  who 
deponent  understood  deceased  courted,  and  at  the  same  time,  he  said  he 
would  give  her  every  thing  he  had,  and  wished  it  was  more ;  a  blank 
will  being  sent  for,  deponent  filled  it  up  from  deceased's  verbal  instruc- 
tions ;  proves  identity  of  the  will ;  deponent  read  it  to  deceased,  who 
approved,  signed,  sealed,  and  published  it,  in  presence  of  deponent  and 
John  Moore,  Moore  signed  it  as  a  witness,  and  deponent  would  have 
signed  it,  but  deceased  would  not  let  him,  saying,  deponent  was  not  an 
housekeeper ;  deceased  was  then  of  sound  mind,  &c. ;  William  Hornby, 
whose  name  is  now  subscribed  as  a  witness  to  said  will,  was  not  present 
at  the  execution ;  deceased  executed  a  letter  of  attorney  at  the  same 
time. 

2.  John  Moore. — Deponent  well  knew  deceased  from  deceased's 
infancy;  deceased  courted  Ann  Fleming,  deponent's  daughter-in-law, 
and  often  came  to  her  at  deponent's  house,  and  frequently  declared  in 
deponent's  presence  his  intention  of  marrying  her,  and  that  when  he 
went  to  sea  he  would  leave  her  his  will  and  power,  and  frequently 
desired  deponent  to  get  somebody  to  make  his  will  for  him,  in  favour  of 
said  Ann:  on  the  15th  January,  1753,  deceased,  at  deponent's  house, 
desired  deponent  to  get  somebody  to  make  his  will  for  him ;  deponent 
then  sent  for  Osborne,  deceased  gave  him  verbal  instructions,  and  pur- 
suant thereto  Osborne  filled  up  the  blanks  of  a  printed  will,  and  Osborne 
read  it  twice  to  deceased,  and  deceased  read  it  himself,  and  then  be 
approved  and  executed  it  in  presence  of  deppnent  and  Osborne ;  depo- 
nent attested  it  then,  but  Hornby  ilvas  not  present,  but  deceased  said  he 
•would  go  and  get  Mr.  Hornby's  name  to  it;  deponent  did  not  see  Mr. 
Hornby  sign  it ;  deceased  was  of  sound  mind,  &c. 

1.  Int.  The  will  was  executed  about  three  in  the  afternoon ;  deceased 
was  sober,  deponent  and  his  wife,  and  producent  and  Osborne  were 
present. 

3.  William  Hornby  Smith. — ^Deponent  well  knew  deceased  from  his 
infancy;  deceased,  in  January,  1753,  came  to  deponent's  house,  and 
brought  a  paper,  signed  with  deceased's  name,  and  a  seal  to  it,  and 
attested  by  John  Moore,  and  told  deponent  it  was  his  will,  and  desired 
deponent  would  witness  the  same;  deponent  did  not  see  the  body  of  the 
will,  for  it  was  folded  down,  but  deponent  at  deceased's  desire,  did  set 
his  name  as  a  witness  to  said  paper,  but  deponent  did  not  see  deceased 
execute  it,  but  deceased  told  deponent  it  was  his  will ;  proves  identity  of 
the  paper;  believes  deceased  was  not  quite  sober,  but  was  in  liquor 
when  he  brought  the  will  to  deponent,  and  deponent  signed  it. 

JuDGM ER T — Sir  George  Lbs. 

I  was  clearly  of  opinion  this  case  did  not  come  by  any  construction 
within  the  statute  of  King  William ;  the  will  was  not  embodied  in  the 
letter  of  attorney,  nor  was  it  made  to  secure  a  debt,  but  was  made  from 
affection  to  the  executrix,  and  it  was  no  objection  to  a  will  that  a  letter 
of  attornev  was  executed  at  the  same  time.  With  respect  to  the  proof 
of  this  will,  there  was  evidence  of  declarations  previous,  of  instructions, 
of  approbation,  execution  by  deceased  in  presence  of  two  witnesses, 
capacitv,  and  a  recognition  to  Hornby.  I  therefore  pronounced  for  the 
last  will. 


54  Rbpinoton  v.  Holland.  H.  T.  175'?. 


ARCHES  COURT  OF  CANTERBURY, 

FLEET,  formerly  KINGSTON,  against  HOLMES,  formerly  KING- 
STON.—p.  iOI. 

In  a  luit  for  the  raooYery  of  a  legacy,  an  inventory  refbaed,  becanae  the  ezeeotriz  had,  in  her 
anawera,  albwed  there  were  aaaeta  anfficient  to  pay  the  legacy,  and  the  ooata  of  the  aoiL 

0 

Dr.  Paid  for  Fleet.— Samuel  Kingston,  Esq.,  made  his  will  on  the 
11th  January,  1735;  appointed  his  wife  Mary,  now  Holmes,  executrix; 
gave  a  legacy  to  his  daughter  (who  is  now  married  to  Mr.  Fleet)  of 
]000/.  to  be  paid  at  her  a^e  of  twenty-one  years.  She  was  but  four 
years  old  at  the  death  of  her  father.  Deceased's  personal  estate  was 
upwards  of  6000Z.  We  have  brought  a  suit  for  this  legacy,  and  in  our 
libel  pray  interest  from  the  death  of  the  testator.  They  have  tendered 
the  lOOol.  and  60/.  for  interest,  from  the  time  the  legatee  came  to  age. 
We  now  pray  an  inventory,  that  we  may  know  what  the  estate  con- 
sisted oft  and  what  interest  was  made. 

Dr.  HaVf  contra,  for  Holmes. — The  executrix  has  in  her  answers 
acknowledged  above  6000Z.  assets,  and  that  she  has  made  interest  of  the 
money.  We  have  tendered  the  principal  legacy  with  costs,  if  any  are 
due  by  law,  and  interest  from  the  time  the  legatee  came  of  age,  her  con- 
fession of  assets  in  this  cause  will  bind  her.  The  mother  has  maintained 
her,  and  therefore  she  has  no  right  to  interest.  Where  a  legacy  is  pay- 
able at  a  certain  time,  interest  is  not  due,  as  may  be  inferred  from  2 
Sjalk.  415,  Snell  and  Dee^  (Vol.  1.  p.  198.)  The  book  says,  when  no  cer- 
tain time  is  limited  for  paying  a  legacy,  it  shall  carry  interest  from  a 
year  after  the  testator's  death ;  ergOf  if  a  time  is  limited,  interest  shall 
not  be  paid.    Chanc.  Cases,  264,  Btillen  and  Allen^  to  the  same  purpose. 

JuDOMfiVT — Sir  George  Lee. 

I  refused  to  decree  an  inventory,  because  I  thought  it  useless,  for  the 
executrix  would  certainly  be  bound  in  this  suit  by  her  confession  of  assets, 
and  of  having  made  interest  in  her  answers  to  the  libel  for  this  legacy, 
and  therefore  Fleet  was  already  sufRciently  founded  to  hava  the  judgment 
of  the  court  whether  she  ought  to  have  interest  or  not 


WARE,  otherwise  TANK,  against  JOHNSON.— p,  103. 

Not  material  whether  defamation  ia  in  writing,  or'by  parol.    NuUitiea  are  anfavourable,  where 

they  tend  to  obatruct  juatice  upon  matters  of  form  only. 


PREROGATIVE  COURT  OF  CANTERBURY. 

REPINGTON  against  HOLLAND  and  REPINGTON.— p.  106. 

'A  letter  held  to  be  testamentary. 

Dr.  flay,  for  Ann  Repington. — ^James  Repington,  the  deceased,  left  a 
widow«  Ann  Repington  my  client  his  mother,  three  brothers,  and  a  sister. 
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In  Auffust,  1751 9  he  went  to  the  East  Indies  as  officer  in  the  land  ser- 
vice of  the  East  India  Company.(a)  20th  February,  1763,  he  wrote  a 
letter  to  his  mother,  wherein  he  said,  '*  I  have  been  very  successful ;  and 
it  is  now  in  my  power  to  do  what  I  always  desired,  that  is,  to  enable 
you  to*  live  comfortably  the  remainder  of  your  life.  As  we  have  been 
in  continual  war  here  I  have  made  my  will,  so  that  if  any  misfortune 
should  happen  to  me,  besides  the  one-half  of  my  fortune,  which  you 
know  who  has  a  right  to,  I  leave  you  the  other,  except  a  few  legacies 
to  my  brothers  and  sister,  whom  I  insist  on  your  taking  to  live  with 
yoy."  She  received  this  letter  by  the  post  at  Chester,  where  she  lived 
in  September,  1753.  In  October,  1753,  the  deceased  died,  abroad.  In 
October,  1754,  John  Holland,  alleging  himself  to  be  an  executor  with 
the  deceased's  widow  of  a  will  made  oefore  the  deceased  left  England, 
viz.,  on  15th  December,  1749,  took  probate  thereof,  power  being  reserved 
to  the  deceased's  widow.  The  mother  did  not  hear  of  the  deceased's  death 
till  after  probate  was  taken  of  the  said  will ;  the  mother  has  brought  the 
said  letter  into  court  with  affidavits  to  prove  the  deceased's  handwriting 
and  the  receipt  thereof,  and  has  taken  out  a  citation  against  the  said 
Holland  and  the  widow  as  executors,  to  bring  in  the  said  probate,  and 
to  show  cause  why  it  should  not  be  revoked,  and  why  administration, 
with  the  letter  annexed,  should  not  be  granted  to  her  until  the  original 
will,  or  an  authentic  copy,  is  brought  in.  The  executors  have  appeared 
under  protestation,  and  deny  that  the  said  letter  has  any  force  or  validity 
in  law ;  the  wife  is  universal  legatee  in  the  said  will,  but  at  the  time  of 
making  it  the  deceased  had  nothing  to  leave. 

Dr.  Pinfold^  for  the  executors. — The  question  is,  whether  the  protest 
is  justifiable.  It  does  not  appear  what  the  deceased  was  worth  when 
the  will  was  made. 

Dr,  Hay. — We  insist  the  will  dated  15th  December,  1749,  is  revoked. 
The  deceased  in  the  said  letter  expressly  says,  "  I  have  made  my  w  ,"i 
which  must  be  in  the  Indies.  This  subsequent  will  is  a  revocatio  of 
the  former,  as  it  is  inconsistent  with  the  first,  so  held  in  the  case  of 
Hellier.  (Vol.  1.  p.  472.) 

Dr,  Pinfoldf  contra. — The  question  is,  whether  the  mother  has  shown 
a  sufficient  interest  to  be  entitled  to  the  efiect  of  her  process.  The 
deceased  did  not  intend  this  letter  should  operate  as  a  will ;  the  latter 
will  may  have  an  executor,  and  then  the  mother  cannot  have  adminis- 
tration. Several  ships  have  come  from  India  since  his  death.  The 
process  is  not  proper ;  it  should  have  been  to  cite  the  wife  to  accept  or 
refuse  the  administration,  &c. 

Par  Curiam. 

I  was  of  opinion  the  letter  alone  was  clearly  testamentary,(6)  and 
would  revoke  the  first  will,  though  the  latter  will  which  the  deceased 
declared  under  his  hand  that  he  had  made,  should  have  been  produced. 

I  therefore  assigned  Mr.  Bateman,  proctor  for  Holland,  to  appear  abso- 
lutely, and  revoked  the  probate  already  granted,  and  assigqied  to  hear  on 
the  by-day  of  this  term,  on  the  grant  of  the  administration  with  the  letter 
annexed,  limited  till  the  will,  or  an  authentic  copy  thereof,  shoul4  appear. 

(a)  When  he  died  it  appeared  that  he  was  captain  in  a  troop  of  dragoona. 
{h)  Demty  ? .  Barton  and  Ra$Aleigh,  3  Phil.  575. 


56  ,  Goodman  v.  Goodman.  II.  T.  1755. 


GOODMAN  against  GOODMAN  and  Others.— p-  109. 

Inatructions  established  as  a  will,  it  beingr  clear  that  the  deceased  was  preyented  by  death  from 
executing  a  will  directed  to  be  drawn  up  in  pursuance  to  such  instroctions. 

Dr.  SimpsoTif  for  Sarah  Goodman. — ^Joseph  Goodman,  Esq.,  died  the 
1st  of  March,  1754,  a  widower,  left  Sarah  Goodman,  his  sister,  and  Ann 
Lacy,  another  sister,  and  William,  and  Thomas  Goodman,  his  brothers, 
and  John  Johnson,  Dorothy  Sexton,  and  Elizabeth  Yemans,  his  nephew 
and  nieces.    Sarah  Goodman  is  appointed  executrix  and  residuary 
legatee  in  a  testamentary  schedule  made  the  1st  of  March,  1754,  the  day 
he  died ;  a  probate  of  this  schedule  was  granted  to  her  on  affidavits, 
afterwards  Sarah  took  out  a  decree  against  all  the  next  of  kin  to  see  it 
proved  by  witnesses.    Thomas  Goodman  and  Dorothy  Sexton,  by  proxy, 
declared  they  would  not  oppose  the  schedule,  and  Mrs.  Hall,  the  only 
legatee  in  a  former  will,  who  survived  the  testator,  except  the  said  Sarah 
Goodman,  who  declared  she  would  not  oppose  it.    The  rest  of  the  per- 
sons entitled  to  distribution,  except  William  Goodman,  haye  not  appeared, 
and  the  said  William  Goodman,  the  deceased's  brother,  alone  opposes 
the  schedule;  he  pleaded  the  deceased's  affection  to  Sarah,  and  that  he 
had  executed  a  will  in  1740,  in  his  daughter's  life-time,  in  which  Sarah 
was  executrix,  and  had  a  legacy  of  500/.,  and  a  legacy  was  also  left  to 
Mrs.  Hall,  and  the  residue  ne  gaye  to  his  three  daughters.     William 
Goodman  gave  in  an  allegation  to  propound  the  will  of  1740,  but  as  he 
was  not  named  in,  nor  had  any  interest  under  it,  the  court  was  of  opinion 
he  could  not  propound  it,  and  rejected  his  plea.    The  deceased's  daugh- 
ter died  before  him,  and  his  wife  had  been  dead  twenty  years  before  nis 
death,  and  bis  sister  Sarah  lived  with  him  and  took  care  of  his  affairs 
from  that  time.    The  deceased  had  a  dropsy  for  some  years,  but  was 
sensible  to  his  death.    On  28th  February,  1754,  he  sent  for  Mr.  Clare, 
an  attorney,  to  come  to  him,  but  he  was  not  at  home.    The  deceased  sent 
for  him  again  at  eight  in  the  morning  of  the  1st  of  March ;  he  went  to 
the  deceased  about  nine,  and  the  deceased  then  told  him  he  sent  for  him 
to  give  him  instructions  for  his  will.    The  deceased  gave  him  instruc- 
tions for  part  of  his  will,  and  when  he  had  wrote  them  down,  he  bid  him 
go  away  and  come  again  at  two  o'clock  that  afternoon.    About  one 
o'clock  he  again  sent  for  Clare,  he  then  went  and  took  further  instruc- 
tions, and  the  deceased  ordered  him  to  come  again  the  next  morning, 
but  before  he  was  out  of  the  house  the  deceased  recalled  him,  and  he 
then  finished  the  instructions;  Clare  then  read  them  over  to  the  deceased 
in  the  presence  of  the  said  Sarah  Goodman  and  two  other  persons ;  the 
deceased  approved  them,  and  directed  Clare  to  prepare  a  will  from  them 
for  execution.    Clare  went  home,  and  while  the  will  was  engrossing,  the 
deceased  was  impatient,  and  sent  twice  to  Clare  to  hasten  him,  but 
before  the  engrossment  was  finished  the  deceased  died.    By  the  instruc- 
tions, the  residue  of  his  estate,  real  as  well  as  personal,  is  given  to  Sarahs 
On  28th  February,  the  deceased  told  his  apothecary  he  had  sent  for 
Clare  to  make  his  will,  and  expressed  great  regard  for  Sarah.    Another 
witness  proves  the  like  declaration  on  the  morning  of  the  1st  of  March, 
and  the  deceased  then  said  he  was  sorry  he  had  not  made  his  will 
sooner.    There  is  full  proof  of  capacity. 

Dr.  PatUffor  William  Goodman. — The  deceased  died  the  Ist  of  March, 
1754,  he  had  several  relatives ;  the  deceased  had  made  his  will  29th 
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February,  1740,  duly  executed ;  the  deceased  left  a  real  estate  of  500/. 
a-year,  and  10,000/.  in  money,  he  put  off  finishing  the  instructions,  and 
they  had  not  been  finished  but  from  the  importunitjr  of  Neave ;  interlin- 
eations were  added  to  the  instruction^  by  Clare,  without  the  deceased's 
orders,  and  tfiey  were  not  read  to  him ;  he  died  as  soon  as  the  instruc- 
tions were  given ;  they  do  not  contain  the  deceased's  whole  will ;  real 
as  well  as  personal  estate  devised. 
Witnesses  for  Sarah  Goodman. 

1.  William  Thompson,  apothecary. — Deponent  well  knew  deceased 
many  years;  he  died  the  Ist  March,  1754;  Sarah  is  his  sister;  the 
deceased  was  a  widower,  Sarah  lived  with  him,  and  she  appeared  to 
have  the  care  of  his  household  afifairs;  believes  the  deceasea  had  great 
aflfection  for  her ;  deponent  was  often  with  them ;  deceased  expressed 
great  regard  for  her;  his  daughter  died  before  him ;  proves  the  deceas- 
ed's name  signed  to  the  will  made  in  1740,  wherein  Sarah  is  executrix^ 
to  be  the  deceased's  handwriting ;  deceased  had  a  dropsy  and  iaundice. 
In  the  afternoon  of  the  28th  February,  1754,  deceased  declared  to  depo* 
nent  he  intended  to  make  his  will ;  next  day,  deponent  asked  him  if  he 
bad  made  his  will,  he  said  '*  No,"  but  he  had  sent  for  Mr.  Clar^  to  make 
it,  and  then  expressed  a  particular  regard  to  Sarah ;  deceased  died  about 
three  that  afternoon ;  he  was  sensible  to  within  three  minutes  of  his 
death. 

14.  Int  Deponent  was  present  when  the  will  of  1740  was  found. 

2.  Edward  Neave,  soapmaker. — ^Deponent  well  knew  deceased; 
Sarah  lived  with  deceased  from  his  wife's  death  to  his  own,  and  manag- 
ed his  afifairs ;  great  afiection  between  deceased  and  Sarah ;  deceased's 
daughter  died  before  him ;  proves  the  subscription  to  the  will  of  1740  to 
be  the  deceased's  handwriting ;  believes  the  deceased  died  of  a  dropsy. 
Clare  sometimes  did  business  for  deceased,  on  the  morninff  of  the  28th 
February,  1754,  deceased  told  deponent  he  would  send  lor  Clare  to 
make  his  will ;  the  next  morning,  deceased  told  deponent  he  had  sent  for 
Clare  and  expected  him  soon ;  and  afterwards  that  morning  deceased 
told  deponent  he  had  given  Clare  some  instructions ;  at  one  o'clock  that 
day,  deceased  gave  further  instructions,  but  did  not  finish  them ;  depo- 
nent advised  deceased  to  finish,  whereupon  he  sent  for  Clare  back,  and 
gave  him  full  instructions,  and  them  Clare  read  then  to  deceased,  in  the 
presence  of  deponent  and  two  other  witnesses ;  the  deceased  was  at  that 
time  of  sound  mind,  &c.;  deceased  declared  he  intended  to  release  Mrs. 
Hall's  children,  as  well  as  herself  from  what  she  owed  him,  which  depo- 
nent believes  was  the  cause  of  the  interlineations  between  the  14th  and 
16th  lines,  which  were  not  read  over  to  the  deceased,  and  some  few 
explanatory  interlineations  were  afterwards  made  by  Clare. 

U.  Int  Deceased  approved  the  instructions,  and  ordered  a  will  to  be 
prepared  from  them  K)r  execution.  Respondent  does  not  remember  the 
very  words  deceased  used.  16.  Believes  deceased  was  worth  about 
4000  or  5000/. 

3.  James  Clare,  gent. — Deponent  well  knew  deceased;  was  often 
employed  by  him  as  his  attorney ;  deponent  being  informed  that  the 
(deceased  had  sent  for  him,  on  the  28th  February  deponent  went  to  his 
house  that  night,  but  did  not  see  him,  but  was  desired  to  come  ajgain  the 
next  morning,  deponent  was  again  sent  for  the  next  morning,  deponent 
went,  and  deceased  told  him  he  sent  for  him  to  make  his  will ;  deponent 
then  took  part  of  the  instructions  marked  A.,  and  then  deceased  desired 
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him  i6  connd  tigain  at  two ;  about  one,  deceased  sent  for  deponent  again, 
and  gave  him  further  instructions,  and  then  appointed  deponent  to  come 
agam  the  next  morning,  and  said  he  would  talk  with  his  clerk  in  the 
mean  time;  deponent  went  down  stairs,  but  was  soon  called  back,  and 
deponent  then  finished  the  instructions,  and  then  deponent  read  all  the 
instructions  as  they  now  appear  in  schedule  A.  to  the  deceased, 
(except  some  words  he  mentioned,  which  deponent  afterwards  interlined, 
as  more  full  instructions  for  deponent's  clerk  to  draw  the  will,  and  which 
were  agreeable  to  deceased's  intentions) ;  deceased  approved  the  instruc- 
tions, and  bid  deponent  prepare  a  will  from  them  for  execution :  deceas- 
ed was  of  sound  mind,  &c.,  the  interlineations  are  agreeable  to  the 
deceased's  declared  intention ;  it  was  between  one  and  two  when  depo- 
kient  went  home,  but  deceased  was  dead  before  the  will  was  finished. 

3.  Int.  Respondent  can  positively  swear  that  the  deceased  ordei^d 
deponent  to  give  all  the  residue  of  his  estate  real  and  personal  to  Sarah. 
6.  Int.  Nobody  was  present  at  writing  the  first  part  of  instructions ; 
deceased  said  he  had  made  a  former  will,  but  he  would  make  another 
as  his  daughter  was  dead.  6.  Int.  Deceased  approved  the  schedule,  and 
bid  ce^nondcnt  prepare  a  will  from  it. 

4.  Tnomas  Bampfield,  ^nt. — Confirms  his  master,  Clare's  deposition. 

5.  Peter  Earnshaw. — Deponent  was  clerk  to  deceased  for  thirteen 
years,  and  to  his  death;  Sarah  lived  all  that  time  with  deceased,  and 
managed  his  affairs;  ^reat  aflTection  between  deceased  and  Sarah; 
deceased  made  a  will  m  1740;  Sarah  executrix;  mentions  contents; 
deceased  of  sound  mind ;  on  the  28th  February,  1754,  deceased  sent  for 
Clare  that  night  about  a  quarter  before  two ;  on  the  1st  March,  1754, 
deponent  came  home,  and  was  told  deceased  had  asked  for  him  several 
times;  deponent  went  up  to  deceased,  and  he  was  then  very  sensible; 
Clare  was  just  gone  from  him ;  deceased  died  very  soon  after,  viz.  about 
three  oV^lock. 

1.  Int.  Respondent  never  heard  deceased  had  much  afifection  for  his 
brother  William.  5.  Int.  Deceased  had  freehold  and  leasehold  estates 
to  the  amount  of  upwards  of  500/.  a  year.  8.  Int.  Respondent  has 
received  the  legacy  the  deceased  left  him. 

6.  Daniel  Thomas. — To  1.  Int.  believes  deceased  had  a  brotherly  love 
for  William,  and  he  took  his  son  George  into  his  counting-house,  but  be 
was  displeased  with  his  behaviour,  and  talked  of  sending  him  home 
again. 

The  schedule  read. 

Dr.  Simpson  for  Sarah. — Nobody  claims  an  interest  under  the  will  of 
1740.  No  question  as  to  capacity,  nor  as  to  the  instructions  given  by 
the  deceased.  He  was  prevented  merely  by  death  from  executing  the 
will  prepared  from  those  instructions.  'Prerog.  1749,  Duke  of  Rozbo- 
rough  V.  MachUan.  Deleg.  Wntkinson  v.  Wosey^(a)  will  for  real  and 
personal  estate  established  under  the  same  circumstances  as  this  schedule 
stands.  Deleg.  1751,  Beaumont  v.  Sharpe,{b)  the  same.  Sellars  v. 
Garfiettf  (Prerog.  vide  su^ra,  vol.  1,  p.  509),  Anderson,  88;  Dver,  72, 
notes  were  held  a  good  will  for  lands  before  the  statute  of  frauds,  when 
the  testator  died  before  the  will  could  be  finished  from  those  notes. 

■ 

{«)  VMiitmn  V.  W69ey,  5Mlh  Kdv.  1736,  an  appeal  from  the  Frerag«tive  Court  of  York. 
The  jodlpea  dble^ea  preMAt  tt  tiie  MaHonoe  wete  Mr.  JMiioe  tbi^  Mr.  JuiUoB  Jlttltol^  Mr. 
Baron  Gorier,  Dr.  KinMton^.  Simpaon,  Dr.  PmfokLjvn.  aad  Dt.  Edmnndi. 

(5)  Beaumont  v.  Sharpe^  Deleff.  Slat  May,  1753.  Tbe  judgen  preaent  at  the  iwnieiice  were 
Mr.  Jnatice  Deoiaoo,  Mr.  Baron  L^ge,  Dr.  Collier,  Dr.  Smalbroke,  and  Dr.  Clarlm. 
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Dr.  Pinfoldt  aaniQ  wde-^Wiil  of  1 740  qqt  propoun4e4  by  wy  qmi 
Deceased's  iotentions  qloar* 

ZTr.  //ay.  same  lide^^An  un^|[^uted  paper  19  a  good  will,  if  the  te9ta<* 
tor's  intention  is  permanent.  If  real  ana  personal  estates  are  devi9ed  tQ 
different  persons*  and  the  will  cannot  operate  as  to  tbe  realt  so  that  the 
devisee  of  the  real  estate  is  left  without  provision*  contrary  to  tho 
testator's  intention,  it  shall  not  be  a  good  will  for  eitherf  Prerog.  case 
of  Barrow  ?•  Cov.  But  in  the  present  qase  both  the  real  aqd  personal 
estate  are  given  to  Sarah,  and  it  would  be  strange  doctrine  to  say  she 
shall  not  have  one,  because  by  law  she  cannot  take  both  ppder  this 
paper, 

2>r.  Paul  for  William  Goodman. — The  deceased  intended  an  exdcute4 
will;  the  draft  is  prepared  for  execution.  Deleg.(a}  Polc^y  an4  Lim^ 
krey  v.  Hyde  and  Mason. 

Vr.  Collier  and  Dr.  B^esworth^  same  sid^^-^EcckMtm  v«  Sp^hef  (3 
Mod.  258,  and  Shaw,  89,)  a  paper  that  cannot  operate  as  a  will  shaU 
not  operate  as  a  revocation,     1  Peere  Williams,  342,  Onyons  y.  Tyr^f 

JuDovsiaT* — Sir  Gborg^  Lsb. 

I  pronounced  for  the  schedule ;  the  will  of  174Q  was  mt  preppvndedt 
nor  the  execution  of  it  proved,  so  that  the  schedule  stood  before  the 
court  as  tlie  deceased's  only  testamentary  disposition,  His  intentipi^ 
was  clear  to  have  executed  a  will  pursuant  to  the  schedule,  if  he  had  npt 
been  prevented  by  death,  and  the  real  as  well  as  personal  estate  being 
given  to  the  same  person,  removed  all  objection  as  to  its  not  operating 
with  respect  to  the  real  estate.    I  therefore  thougtit  it  ogght  to  be  esta^ 

blished  as  a  good  will  for  the  personal  estate,  agreeable  to  aU  the  cases 

that  have  been  cited. 

(s>  Bjfdc  and  M»§Qn  v«  CoZawy  wi  JAmhrfy,  Thlef^»  H^l ;  C^pa,  ^§p.  45| ;  ? ol. },  p.  423. 


ARCHES  COURT  OF  CANTERBURY. 

HOLMES  against  HOLMSS.--P.  116, 


Appeal  from  the  Chancellor  of  London* 


fa  »  Suit  tor  restitation  of  ooajogal  rights,  no  ikcts  are  sofficient  to  bar  the  proceediiig,  exoapt 
mich  u  would  be  sufficient  to  have  entitled  the  partj  to  a  divoroe  on  an  origiBai  suit 

Dr.  Collier  for  Mr.  Holmes. — Mr.  Holmes  the  husband,  brought  suit 
against  his  wife  for  restitution  of  eoojugal  rights.  They  were  married 
on  the  3d  of  April,  1744.  She  was  a  widow,  and  before  marriage,  set- 
tled all  her  fortune  in  trustees  for  her  separate  use :  the  husbana,  with 
her  consent,  borrowed  of  her  trustees  2000/.  of  her  money,  to  employ 
in  his  trade  of  an  ironmonger;  soon  after  which  she,  suspecting  her 
husband^s  affairs  were  bad,  and  the  said  8,000/.  being  lent  on  his  bond, 
her  trustees  did,  at  her  retiuest,  take  out  a  statute  of  bankruptcv  against 
him ;  he  was  forced  to  abscond,  and  make  a  composition  with  his  credi* 
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tors,  and  she  received  a  dividend  of  436/.  Ids,  She  went  to  a  house  of 
her  own,  and  would  not  live  with  her  husband,  or  suffer  him  to  come 
and  live  with  her.  In  Hilary  Term,  1754,  he  returned  a  citation  against 
her  in  a  cause  of  restitution  of  conjugal  rights ;  she  confessed  the  mar- 
riage, but  gave  a  negative  issue  to  the  libel,  and  gave  an  alleration  in 
bar  to  herl)eing  compelled  to  live  with  him,  and  prayed  that  sne  might 
be  divorced  from  him  for  cruelty.  The  Chancellor  of  London  admitted 
the  allegation,  from  which  the  husband  appealed  to  the  Arches.  The 
allegation  pleaded  the  marriage,  his  borrowing  the  said  2,000/.,  his 
bankruptcy,  and  absconding  without  giving  her  notice,  and  the  compo- 
sition, and  that  she  refuses  to  cohabit  with  ^im  for  good  reasons,  for  that, 
though  he  at  first  behaved  civilly  to  her  till  he  had  got  her  money,  yet 
he  is  a  man  of  a  brutish  cruel  temper,  has  abused  her,  calling  her  bitch, 
&C.,  and  swore  at  her,  and  on  20th  April,  1754,  he  sent  Jonathan  For- 
ward and  one  Clive  to  her  house,  who  came  in  to  her,  and  soon  after  he 
came  himself,  locked  the  parlour  door,  where  she  and  the  said  two  men 
were,  and  swore  he  would  lie  with  her  in  presence  of  said  men ;  and 
they  said  he  was  her  husband,  and  had  a  right  to  do  so,  and  they  would 
hold  her  for  him  to  lie  with  her ;  whereupon  she  got  out  of  the  window, 
over  a  palisade,  and  over  to  the  next  house,  whither  he  and  the  said  two 
men  followed  her,  and  he  there  pulled  off  her  cap,  and  dragged  her  by 
the  hair  of  her  head,  and  attempted  to  drag  her  home,  but  was  prevented ; 
and  that  afterwards  he  declared,  that  if  he  could  get  her  in  his  power 
he  would  send  her  abroad,  where  nobody  should  see  her,  unless  she 
would  give  him  her  money ;  that,  therefore,  she  could  not  live  safely 
with  him,  and  prayed  to  be  separated. 

JUDGHEITT — OIR  GfiOROB  LeE. 

I  was  of  opinion  nothing  could  be  offered(a)  in  bar  to  her  living  with 
her  husband  out  such  facts  as  would  entitle  her  to  a  divorce,  in  case  she 
had  brought  a  suit  against  him  to  be  separated  for  cruelty. 

In  this  case  she  had  charged  nothing  but  words,  except  the  single  fact 
of  his  dragging  her  by  the  hair,  whiclT  happened  after  she  had  separated 
herself  from  him,  and  that  was  not  a  cruelty  sufficient  to  entitle  her  to 
a  divorce ;  and  it  was  not  suggested  that  he  had  ever  beat  her  or  put  her 
in  any  danger  while  they  lived  together. 

I  therefore  pronounced  for  the  appeal,  and  rejected  the  allegation. 

She  appealed  to  the  Delegates,  where  my  sentence  was  affirmed  in 
Easter  Term,  1757.(J) 

(a)  See  the  cmse  of  Foiter  v.  FoiUr,  I  Bngg,  ConsiBt  p.  153;  U^Aguilar  v.  JTAguUar^  1 
Haffg.  784. 

(?)  The  Judges  Delegate  who  were  present  at  the  sentence  in  this  case  were,  Mr.  Justice 
Foster,  Mr.  Justice  Birch,  Mr.  Baron  Smythe,  Dr.  Collier,  Dr.  Smalbroke.  and  Dr.  Harris. 


DEARLE  and  DEARLE  against  SOUTHWELL.^p.  119. 


An  Appeal  from^  Litchfield. 


'A  question  raised  whether  an  appeal  was  from  a  definitive  sectence,  or  from  a  grievance. 
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PREROGATIVE  CODRT  OF  CANTERBURY. 

DYER  against  CALWELL.— p.  120. 

A  case  of  fraud  not  anbstantiated — Greater  regard  should  be  had  to  the  evidence  of  a  witnesi 

on  oath,  than  to  his  extra-judicial  declarations. 

Dr.  Ccllier,  for  Dyer.— William  CalweH,  Esa.  died  14th  July,  1761, 
at  Bristol,  where  he  resided ;  made  his  will  in  February,  1749;  provided 
for  his  children,  left  the  residue  to  his  wife  and  appointed  two  executors ; 
left  an  estate,  real  and  personal,  of  about  40,000/. ;  was  in  a  declining 
state  of  health,  from  drinking,  for  six  months  before  his  death.  28th 
February,  1750,  he  set  out  from  Bristol  to  London,  to  consult  Dr.  Ward, 
at  the  advice  of  Dyer,  who,  with  others,  accompanied  him  to  London ; 
they  made  a  progress  on  their  way,  staid  some  time  in  Oxford,  and  did 
not  arrive  in  London  till  the  29th  of  March,  staid  there  till  the  14th  of 
May  following.  Deceased  had  great  friendship  for  Dyer,  who  was  a 
saddler  at  Bristol.  In  March,  1751,  deceased  gave  insturctions  in  Lour 
don  to  one  Bradford,  an  attorney,  who  had  lived  at  Bristol,  to  make  a 
codicil  to  his  will.  30th  March,  1751,  Bradford  brought  it  to  deceased 
at  his  lod^ngs,  who  approved  and  executed  it  in  the  presence  of  the  sai4 
John  Bradford,  and  William  Lucas,  the  deceased's  servant,  who  attested 
it.  The  codicil  refers  to  the  will,  leaves  Dyer's  son,  a  youth  at  Oxford, 
500/.,  and  to  Dyer  himself  200/.,  which  are  all  the  legacies  in  the  codicil, 
and  which  are  charged  on  all  his  real  and  personal  estates ;  in  the  begin* 
ning  of  the  codicil  recites  that  he  had  made  a  will,  or  deed  of  gift,  or 
some  disposition  of  his  estate,  but  as  his  papers  were  at  Bristol,  he  could 
not  say  certainly  what,  but  directs  his  executors  to  take  this  codicil  as 
part  of  his  will.  When  the  deceased  returned  to  Bristol,  he  staid  at 
byer's  house  about  a  week,  and  then  went  home  to  his  own  house.  The 
executors  renounced,  and  on  the  9th  of  Mav,  1752,  deceased's  widow 
took  administration  with  the  will  annexed,  ^ome  time  afterwards.  Dyer 
applied  to  her  to  pay  the  said  legacies,  she  refused,  and  then  he  took  out 
citation  against  her  to  bring  in  the  administration,  and  take  a  new  one 
with  the  will  and  this  codicil  annexed.  Bradford  is  dead,  but  we  have 
pleaded  his  handwriting  and  character.  Lucas  is  examined,  and  fully 
proves  the  codicil.  23d  July,  1753,  the  widow  gave  in  an  allegation  to 
impeach  the  characters  of  Dyer  and  of  the  two  subscribing  witnesses  to 
the  codicil.     No  imputation  on  Lucas,  but  that  he  is  in  gaol  for  debt. 

Dr.  Hay,  for  Mrs.  Cal well— Will  dated  16th  February,  1749,  not 
disputed ;  deceased  appointed  executors  in  trust,  who  renounced ;  died 
14tn  JulVy  1751.  9th  May,  1752,  widow  took  administration  cum  testa' 
tnento ;  Dyer  knew  thereof,  but  did  not  produce  the  codicil  till  January, 
1753.  Citation  returned  on  the  23d  of  January,  1753.  Dyer  a  saddler 
at  Bristol.  Recital  in  beginning  of  codicil  remarkable,  for  it  shows 
deceased  did  not  know  what  his  will  was ;  directs  the  legacies  to  the 
Dyers  to  be  paid  in  six  months  after  his  death.  Bradford  died  in  April, 
1752;  his  death  and  handwriting  proved ;  his  character  doubtful.  Lucas, 
the  other  subscribing  witness,  nas  a  very  bad  character  from  our  wit- 
nesses, and  they  have  not  attempted  to  set  up  his  character ;  full  proof 
of  Lucas's  declarations  contrary  to  his  evidence.  Deceased  a  man  of 
fortune,  very  much  addicted  to  drinking,  and  easy  to  he  imposed  upon. 
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Gave  bonds  and  notes  >^ithout  any  consideration  for  tbem.  Dyer  innposed 
on  him;  persuaded  him  to  come  to  town,  and  there  encouraged  him  to 
drink ;  he  was  continually  drunk  while  he  was  in  town ;  when  he  returned 
to  Dyer's  house  at  Bristol,  he  was  kept  drunk  until  near  his  death. 
Deceased  declared  Dyer  was  a  rogue,  and  endeavoured  to  get  deceased's 
fortune  for  his  son. 
.   Witnesses  for  Dyer. 

1.  William  Lucas,  examined  19th  May,  1753. — Deponent  was  de- 
ceased's groom ;  deceased  being  of  sound  mind  died  in  March,  1751;  in 
deponent's  presence  gave  instructions  to  Bradford  for  making  a  codicil ; 
a  lew  days  after  Bradford  brought  the  codicil,  read  it  to  deoeasedy  who 
well  understood  and  approved  it,  and  then  duly  executed  it  in  presence 
of  said  Bradford  and  deponent,  who  attested  it  at  deceased's  request ; 
deceased  was  in  bad  health  but  of  sound  mind ;  deponent  often  heard 
deceased  express  great  regard  for  Dyer ;  he  executed  codicil  with  great 
satisfaction ;  believes  Bradford  is  dead ;  he  had  a  good  character  and 
reputation ;  deponent  saw  him  sign  his  name  as  a  witness  to  said  codicil. 

2.  William  Edwards,  gent. — Deponent  well  knew  Bradford  at  Bristol, 
who  is  dead;  he  had  a  good  character  and  reputation;  proves  said 
Bradford's  handwriting  as  a  witness  to  said  codicil. 

3.  Charles  Churchman,  gent. — Bradford  was  deponent's  clerk ;  gives' 
him  a  very  good  character. 

4.  Greorge  Par. — Proves  Bradford  died  in  April,  1752;  gives  bim« 
very  good  character. 

5.  John  Fisher. — Says  Bradford  was  an  honest  man ;  gives  him  a 
very  good  character. 

6.  Thomas  Spracher.^-Proves  the  death  of  Bradford ;  says  he  was 
esteemed  an  honest  man. 

7.  Edward  Young,  gent. — The  same ;  never  beard  Bradford's  honesty 
questioned. 

Ni  B. — Calwell's  counsel  admitted  Bradford's  handwriting  as  a  wit- 
ness to  the  codicil  was  sufficiently  proved. 
Codicil  read. 
Witnesses  for  Calwell. 

1.  Robert  Harris,  merchant. — Deceased  drank  spirituous  liquors  to 
great  excess,  impaired  his  understanding  thereby ;  was  easy  to  be  imposed 
on ;  deceased  had  a  good  fortune ;  deponent  never  saw  Bradford  but 
once  with  deceased ;  when  deceased  returned  from  London,  he  staid  at 
Dyer's  house  eight  days ;  several  of  deceased's  companions  have  drawn 
him  in  to  give  them  bonds  for  large  sums,  without  any  value  received; 
mentions  such  persons ;  deponent  was  an  agent  to  deceased.  In  Feb- 
ruary, 1750,  Dyer  advised  deceased  to  go  to  London  to  consult  Dr. 
Ward ;  on  the  28th  February,  deceased  set  out  for  London  with  Mr. 
Dyer,  Mr.  Edgar,  Joseph  Perkins,  Mr.  Lucas,  his  servant,  and  deponent ; 
deponent  saw  deceased  every  day  in  London,  from  the  20th  March  to 
the  11th  April;  he  was  all  the  time  continually  drunk,  and  incapable  to 
make  a  will ;  he  had  strong  liquors  by  his  bedside ;  Dyer  had  great 
influence  over  deceased ;  Bradford  in  deponent's  presence  proposed  to 
deceased  to  carry  him  to  a  bawdy-house.    . 

2.  Job  Gardiner,  brewer. — Deponent  knew  deceased ;  his  senses  were 
impaired  by  drinking.  Dyer  was  his  constant  companion ;  deponent  bv 
deceased's  order  sent  fa!eer  to  Lucas's  house  for  him  to  sell,  which 
deceased  paid  for;  William  Lucas  has  a  general  bad  character,  and 
lately  was  in  gaol  for  debt 
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S.  Willifttn  All6n.--->Dy6r  and  deceased  often  got  drunk  together; 
Lucas  is  a  person  of  bad  character. 

4.  Marjr  Downes,  widow. — Deponent  is  mother  of  Ann  Calwell;  the 
party  deceased  was  easy  to  be  imposed  on»  notes  and  bonds  were 
obtained  from  him  by  Dyer  and  Lucas ;  deceased  told  deponent  Dyer 
advised  him  to  go  to  ijondon  to  consult  Dr.  Ward ;  Dyer  was  paid  5QL 
for  attending  deceased  to  London ;  aAer  deceased  returned  from  London, 
he  often  declared  Dyer  was  a  rogue,  and  would,  if  he  could,  get  all  his 
fortune  from  him,  for  his  said  Dyer's  son.  On  the  9th  May,  1752,  admin- 
istration  with  the  will  taken  by  deceased's  widow;  codicil  was  not 
produced  till  January,  1753;  Lucas  has  a  bad  character. 

5.  John  Maunder. — Deceased  was  much  addicted  to  drinking,  and 
eouM  sometimes  be  easily  imposed  upon ;  deceased  was  often  at  Dyer's 
house ;  gives  Bradford  and  Lucas  bad  characters. 

6.  Sarah  Wise,  widow. — Lucas  is  a  man  of  very  bad  character. 

7.  Alexander  Edgar.-^Deceascd  was  weak  in  his  understanding  from 
drinking,  and  easy  to  be  imposed  upon.  In  February,  1750,  deponent 
went  with  deceased  to  London ;  Dyer  prevailed  on  deceased  to  go  by 
Oxford,  to  see  Dyer's  son ;  while  in  London  deceased  was  continually 
drank;  after  the  codicil  was  executed,  Dyer  took  the  first  opportunity  of 
leaving  London ;  after  Dyer  went  away,  deceased  lived  soberly  while 
he  staid  in  town ;  the  same  day  the  codiciK  was  executed  deponent  went 
oat  of  town ;  on  the  Saturday  evening  deceased  was  very  drunk,  and 
he  was  the  same  when  deponent  saw  him  on  the  Monday  following ;  on 
said  Monday,  Lucas  toid  deponent  Dyer  said  to  him,  **  Now  is  your  time 
to  take  care  of  yourself,  for  I  have  done  my  business ;"  Lucas  then  said, 
that  Bradford  read  the  codicil  so  fast  that  he  could  not  understand  it, 
and  he  believed  his  master,  the  deceased,  could  not,  and  said  they  were 
obliged  to  make  him  sign  it  in  bed  on  a  pair  of  bellows ;  deceased 
returned  to  Bristol  on  the  14th  May,  1751,  he  then  went  to  Dyer's  house 
and  staid  there  about  eight  days.  Bradford  had  a  general  bad  charac- 
ter; he  brought  a  whore  to  deceased's  lodgings.  On  the  5th  May,  1753, 
Lucas  declared  to  deponent  and  Mrs.  Downes,  that  he  was  called  to  be 
a  witness  to  said  will  or  codicil,  it  was  signed  in  bed,  and  it  was  not 
read  in  his  presence,  and  that  he  asked  to  see  the  contents  of  it,  but  was 
denied,  and  he  said  he  believed  deceased  did  not  know  that  he  had 
signed  it,  for  when  deponent  told  deceased  of  it,  he  was  very  uneasy, 
and  almost  cri^y  about  it ;  Lucas  also  said  the  deceased  was  in  liquor 
from  the  time  he  set  out  from  Bristol  till  after  the  codicil  was  executedp 
and  that  Dyer  endeavoured  to  get  every  thing  from  deceased ;  Lucas 
has  a  general  bad  character. 

8.  ^niomas  Overbury,  baker,  examined,  22nd  October,  1753. — Dyer 
enconraged  the  deceased  to  drink.  In  January,  1753,  Lucas  being 
indebted  to  dqxment,  he  went  to  his  house  for  the  money,  and  his  wife 
said  that  her  husband  was  in  gaol,  and  that  Dyer  refused  to  assist  him, 
because  her  husband  would  not  wrong  his  conscience  conceriMng  tha 
deed  or  codicil  in  favour  of  Dyer,  and  said,  her  husband  was  very 
imeasy  about  being  a  witness  to  said  codicil.  On  tha  10th  June,  1753, 
deponent  went  to  Lucas  in  Newgate,  and  he  then  told  deponent,  he 
believed  Mrs.  Calwell  had  a  worse  opinion  of  )iim  than  he  deserved,  and 
then  also  declared  to  deponent,  that  deceased  sat  up  drinking  all  night 
before  the  codicil  was  executed,  and  was  as  much  intoxicated  as  ever 
he  saw  him;  that  when  be  was  called  to  witness  the  same,  decteaed 
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was  in  bed,  and  for  some  time  refused  to  execute  it,  but  was  told  by 
the  person  who  made  it,  that  he  might  sign  it,  and  it  was  a  thing  of  no 
consequence;  and  declared  further,  that  he  believed  deceased  knew  no 
more  of  the  contents  of  it  than  the  board  he  (said  Lucas)  then  sat  on ; 
that  it  was  not  read  to  deceased  in  Lucas's  hearing,  and  that  if  it  had 
been  read,  deceased  was  not  capable  of  understanding  it ;  deponent  has 
known  Lucas  several  years,  he  nas  a  very  bad  character. 

9.  Southwell  Downes,  merchant. — Deponent  is  brother  to  producent ; 
deceased  drank  to  excess  and  was  encouraged  thereto  by  Dyer ;  de- 
ceased's capacity  was  weak,  and  he  was  easy  to  be  imposed  on ;  about 
two  years  before  his  death,  one  Bodville  produced  a  bond  for  400/. 
which  appeared  to  be  executed  by  deceased,  but  deceased  denied  that 
he  knew  any  thing  of  said  bond,  and  said  it  was  an  imposition  upon 
him ;  and  since  deceased's  death,  deponent  has  seen  .a  bond  for  200Z. 
from  deceased  to  said  Dyer,  in  which  no  consideration  is  mentioned  but 
love  and  affection  to  Dyer ;  and  also  has  seen  a  note  from  deceased  to 
Dyer  for  50/.  which  Dyer  said  deceased  gave  him  for  attending  him  to 
London ;  has  often  heard  deceased,  when  sober,  say,  that  Dyer  was  a 
rogue,  and  believes  he  heard  him  say  that  Dyer  had  abused  him,  but 
cannot  be  certain;  in  February,  1750,  deceased,  by  Dyer's  advice, 
came  to  London:  deceased  within  a  fortnight  of  his  death,  said  to 
deponent  that  Dyer  was  a  rogue,  and  had  done  all  that  he  could  to 
get  his  fortune  for  his  (Dyer's)  son,  &c.;  uttered  bitter  imprecations 

aainst  him  for  his  villany.  It  was  publicly  known  that  the  widow  took 
ministration  in  May,  lt52,  but  the  codicil  was  not  produced  till  Janu- 
ary, 1753 ;  after  January,  1753,  Lucas  desiring  to  see  the  deponent  he 
went  with  Edgar  to  him  in  saol,  and  Lucas  then  several  times  told 
them  that  he  did  not  believe  tne  codicil  had  ever  been  read  to  deceased, 
or  that  he  knew,  or  was  capable  of  knowing  the  contents  of  it,  for  he 
was  actually  in  liquor  from  the  time  he  left  Bristol  till  several  days  after 
it  was  executed ;  Lucas  wrote  down  the  said  declaration  and  offered  to 
swear  to  it ;  deceased  has  declared  to  deponent  that  Lucas  had  held  out 
his  leg  whilst  others  have  picked  his  pocket ;  deponent  believes  Lucas 
is  a  bad  man,  and  he  is  so  reputed. 

8  Int.  Deceased  had  a  real  estate  of  about  400/.  a  year.  4  Int.  He 
left  a  personal  estate  of  33,000/.  1 1  Int.  Cannot  say  of  his  own  know- 
ledge that  Lucas  was  guilty  of  any  crime. 

Vr.  Collier,  for  Dyer. — Upon  the  face  of  the  transaction  nothing  irre- 
gular or  suspicious  appears. 

Dr.  BettesiJDorthf  same  side. — No  witness  gives  Dyer  a  bad  character. 
Dyer  could  more  easily  have  procured  a  codicil  at  Bristol  than  at 
London,  with  so  many  people  about  the  deceased.  No  proof  that  Dyer 
ever  did  impose  on  the  deceased ;  Harris  says  he  has  heard  Dyer  claim 
a  promise  from  the  deceased  that  he  would  do  something  for  him  and 
his  family,  and  deoeased  made  no  reply.  The  deceased's  declarations 
a  fortnight  before  his  death  against  Dver,  arose  from  his  desiring  the 
deceased  to  do  still  more  for  him  and  his  family ;  if  the  transaction  had 
been  iniquitous,  Dyer  would  not  have  disobliged  Lucas.  Fraud  is  not 
to  be  presumed. 

Dr.  Hay,  for  Calwell. — No  attempt  to  support  Lucas's  character.  No 
declaration  leading  to  this  codicil.  30th  March,  1751,  was  a  Saturday, 
and  Edgar  swears  he  was  drunk  that  day.  Dyer  obtained  a  bond  for 
SOO/L  on  consideration  only  of  deceased's  affection  to  him. 
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Dr.  SmaUbroke,  same  side. — ^It  does  not  appear  deceased  knew  of  the 
codicil. 

JcTDOHBifT — Sir  Georgb  Lee. 

I  was  of  opinion,  that  though  there  were  many  very  suspicious  cir» 
cumstances  upon  the  face  of  the  paper  itself,  as  well  as  from  the  evidence^ 
yet  that  there  was  no  proof  that  Dyer  had  imposed  on  the  deceased  in 
getting  this  codicil,  or  that  the  deceased  was  drunk  at  the  time  it  was 
executed — ^that  Lucas's  character  was  so  much  impeached,  and  his 
declarations  were  so  fully  proved  to  be  contrary  to  his  evidence,  that  no 
regard 'could  be  had  to  his  testimony,  if  it  had  stood  alone,  but  creater 
regard  was  to  be  had  to  his  evidence  on  oath,  than  to  his  verbalextra* 
judicial  declarations,  and  that  evidence  was  agreeable  to  his  act  in  sub* 
cribing  the  codicil  as  a  witness,  and  if  his  character  had  been  unblem« 
sished,  his  testimony  would  have  been  as  full,  as  one  witness  could  go, 
to  support  every  thing  necessary  to  establish  a  codicil — that  nothing 
material  was  offered  to  affect  the  character  of  Bradford,  on  the  other 
hand  his  character  was  well  established,  and  his  subscription  as  a  wit* 
ness  to  the  codicil  being  fully  proved,  or  admitted,  he  must  be  consi- 
dered as  a  full  witness  in  support  of  Lucas  to  prove  that  every  thing 
necessary  to  establish  a  codicil  was  clear — ^that  the  signature  of  the 
codicil  was  likewise  admitted  to  be  deceased's  handwritmg,  and  upon 
view  it  appeared  to  be  exactly  the  same  as  his  signature  to  the  will, 
which  was  admitted  on  all  sides  to  be  signed  by  deceased ;  the  signing 
to  the  codicil  was  in  a  fair  hand,  and  did  not  appear  to  be  the  writing 
of  a  drunken  man — that  Elgar  swears  Lucas  told  him  of  this  codicil 
the  day  after  it  was  executed,  and  it  can  hardly  be  doubted  but  that 
Elgar,  who  was  deceased's  friend,  told  him  of  it ;  and  yet  deceased 
never  did  any  act  to  revoke  it,  which  in  all  probability  he  would  have 
done,  if  it  had  been  an  imposition  on  him. 

I  therefore  pronounced  for  the  codicil,  and  decreed  the  widow  to 
take  a  new  administration,  with  the  will  and  codicil  also  annexed. 


ROBINSON  against  CHAMBERLAYNE.— p.  129. 

InstmctioM  neither  B\gned  by  the  testator  nor  read  over  to  or  by  him,  but  clearly  proved  to 
have  beeo  in  oonfbrmity  with  his  intentions,  admitted  to  probate. 

Dr.  Simpson^  for  Chamberlayne. — John  Cbamberlayne,  bachelor,  de- 
ceased, was  murdered  (as  was  supposed,  by  Ann  Robinson,  his  grand- 
niece,  who  lived  with  him,)  in  the  night  between  the  2nd  and  3rd  July, 
1754;  he  left  behind  him  William  Robinson,  father  of  the  said  Ann,  his 
nephew  and  next  of  kin,  and  William  Chamberlayne,  his  grand-nephew 
and  heir  at  law.  Robinson  brought  in  a  will,  in  which  he  was  executor^ 
but  has  not  propounded  it.  WilUam  Chamberlayne  has  propounded  a 
schedule,  dated  27th  June,  1754,  which  contains  instructions  deceased 
gave  for  making  a  new  will,  and  which  deceased  had  appointed  to- 
execute  the  3rd  July  following.  The  attorney  who  drew  the  instruc* 
tions  proves  they  were  given  by  deceased,  but  he  thinks  he  did  not 
read  them  to  him.  We  have  proved  deceased's  declarations  agreeable 
to  them.    Robinson  gives  no  opposition. 

Witnesaes  for  sch^ule. 

Vol.  VI.  9 


M  Brothbrton  v.  Hbllier.  H.  T.  1755. 

1.  HcMry  BninptoiK  gent.— Deponent  well  knew  deceased ;  it  was 
reported  he  was  murdered  in  the  night  between  the  2nd  -and  3rd  July, 
1754;  died  a  bachelor,  leaving  Witliain  Chamberlayne,  his  grand- 
nephewi  and  William  Robinson  his  nephew  and  next  of  kin ;  deceased 
expresBed  great  affection  for  William  Cbamberlayne ;  often  declared  he 
would  make  his  will  and  leave  him  his  estate  at  Englisham.  On  the 
B7th  Juoe>  1754,  deceased  came  to  deponent's  house,  and  gave  deponent 
iastmctions  for  his  will;  appointed  William  Cbamberlayne  executor 
and  residuary  legatee;  sets  forth  the  instructions  agreeable  to  the 
schedule ;  deceased  ordered  him  to  draw  a  will  from  them,  but  deponent 
did  not  read  them  to  deceased  ;  he  appointed  him  to  come  to  execute 
it  on  the  Ad  July  following ;  said  he  was  uncertain  what  he  should  leave 
to  Hewer,  and  therefore  a  blank  is  left  in  the  instructions ;  believes  the 
deceased  would  have  executed  the  will  if  he  had  lived. 

2.  Thomas  Lynn. — Proves  deceased's  frequent  declarations  that 
Cbamberlayne  sbouM  have  his  estate ;  the  night  before  he  died,  he  told 
deponent  that  he  would  the  next  day  give  his  estate  to  Chamberlayne* 

Per  Curiam. 

Though  the  instructions  were  neither  signed  by  the  deceased,  nor  read 
over  to«  or  by  him,  yet  as  Brampton  proved  deceased  gave  themt  and 
appointed  to  execute  a  will  drawn  from  them  on  the  8ra  July,  and  his 
declaration  the*  night  he  died,  agreeable  to  the  instructions,  being 
proved,(a)  I  pronouuced  for  the  schedule,  and  decreed  probate  of  it  to 
Gfaamberlayne»  the  executor. 

(a)  LewiM  t.  Letfin,  S  FluU.  iOS. 


BROTHERTON,  Extecotor  of  LADY  COOKES  WINFORD  against 
HELLIER,  by  SARAH  HARRIS,  his  Guardian.— p.  131. 


On  Grant  of  an  Administration^  cum  testamento* 


Tbe  guardian  of  a  minor  b  obliged  to  exhibit  an  invcDlory  and  accoont  of  an  administration 

pendente  Uu, 
Tbe  Court  of  Prerogatiye  haa  as  clear  a  right  aa  the  Coort  of  Gbanoery  to  appoint  guardians 

for  a  personal  estate.    The  guardian  appointed  by  this  court  preferred  to  be  confirmed  in  the 

admioistratiflB  to  Che  gusfdiaa  appointed  kj  the  Court  of  Chancery* 

Dr.  Havn  Sot  Sarah  Harris. — Samuel  Hellier,  Esq.  left  his  widow, 
Lady  Cookes  Winford,  and  Samuel  Hellier,  his  son  by  a  former  wife^ 
who  was  and  is  a  minor ;  he  made  a  will  in  his  first  wife's  time,  and 
appointed  her  executrix ;  this  will  was  propounded  on  behalf  of  the 
minor  by  Sarah  Harris  his  guardian,  assignea  for  the  purpose  of  carry* 
ing  on  the  suit  Lady  Winford  opposed  the  will.  Sentence  for  it  on 
the  17tli  December,  1764.  Pending  the  suit,  Sarah  Huntback,  the 
minor's  grandmother,  had  administration  pendente  iiUf  and  now  prays 
that  administration  cum  teHamento  may  be  granted  to  her,  she  being 
Sttsigned  with  Dr.  Lyttletdn,  guardian  to  the  minor  in  Chancery.  The 
question  now  is,  whether  the  said  administration  cum  iestamento  shall 
DO  granted  to  Huntback  or  to  Sarah  Harris,  >vho  as  guardian  assigned 
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5^  this  court,  obtained  sentanco  for  the  will  i  aod  sb^  «I$o  prayi  that 
ontback  may  give  in  an  inventory  and  account  of  her  admini^tratioii 
Smdemie  liie.  When  the  cause  upon  the  will  waa  ready  for  beariogt 
untback  appealed ;  alleged  heraeif  to  be  grandmother,  and  one  of  tba 
guardians  of  the  minor  appointed  by  the  Court  of  Chanoery,  and  prayed 
that  she  might  intervene  for  the  minor's  interest ;  that  in  July,  1754,  the 
court  rejected  her  petition,  he  having  already  a  guardian  in  this  court« 
and  no  collusion  or  misbehaviour  of  the  gqardian  t>cing  suggested* 
Harris  was  pursuant  to  the  minor's  election  appointed  guardian  in  thia 
court  without  opposition,  long  before  Huntback  was  appointed  by 
Chancery,  who  likewise  together  with  Dr.  Lyttleton  were  appointed 
guardians  there  without  opposition.  On  the  3rd  February,  1755,  since 
tlie  sentence  for  the  will,  the  minor,  who  is  now  )9  years  old,  confirmed 
by  special  proxy,  his  choice  of  Harris  as  guardian,  and  prayed  thai 
administration  cum  testamenlo  might  be  granted  to  her  for  his  use.  We 
pray  that  Huntback's  petition  may  be  rejected,  and  that  she  may  be 
assigned  to  give  in  an  inventory  and  account  of  her  administration  pen* 
dente  UU.  They  allege  in  the  act  that  she  ought  not  to  give  in  such 
inventory  and  account,  because  Dr.  Lyttleton  her  eO'guardiao  hap  filed 
a  bill  in  Chancery  for  a  discovery  of  deceased's  e&Qts  against  her,  and 
she  ought  not  to  be  obliged  to  make  a  discovery  in  botli  courts,  bqt  tba 
parties  in  the  Court  of  Chancery  are  diflerent.  At  the  time  when  sen* 
teoce  was  given,  the  proctors  for  Huntback  and  Harriis  prayed  that 
administration  cum  testamenlo  might  be  granted  to  their  respectiva 
clients. 

Dr.  Simpson^  for  Huntback. — ^We  pray  administration  cum  teMtamentg 
as  guardian  appointed  in  chancery.  Dr.  Lyttleton  has  filed  a  bill  in 
chancery  against  Huntback  for  a  discovery  of  deceased's  effects,  upon 
which  that  court  (as  appears  by  the  orders,  of  which  we  have  exhibited 
copies),  has  decreed  to  proceed.  On  the  15th  July,  1755,  subsequent  to 
the  date  of  the  proxy  that  has  been  mentioned,  the  minor  wrote  a  letter 
to  Huntback,  in  which  be  said,  that  he  had  given  a  proxy  to  confirm 
Harris  as  his  guardian,  for  form  sake,  but  that  she  would  have  the 
administration.  This  letter  amounted  to  a  revocation  of  the  proxy.  The 
court  is  bound  ex  cfficio  to  grant  the  administration  to  the  guardian 
appointed  by  the  Court  of  Chancery,  because  that  court  has  the  general 
guardianship  of  all  minors.  Dr.  Lyttleton  does  not  join  in  praymg  the 
administration,  because  then  he  could  not  proceed  in  his  bill  of  discovery  \ 
but  he  has  given  a  proxy  to  consult  and  pray  that  it  may  be  granted  to 
Huntback.  The  bill  of  discovery  is  in  behalf  of  the  minor,  and  there* 
fore  she  ought  not  to  give  in  an  inventory  and  account  here,  for  that 
woukl  put  the  minor's  estate  to  a  double  and  unnecessary  expense. 

JuDOHBaT — Sir  Gborgs!  Leb. 

I  said  there  were  two  questions:  Firsts  whether  Mrs.  Huntback  should 
be  obliged  to  exhibit  an  inventory  and  account  of  her  administration 
pendente  lite  ?  And,  Secondly^  to  whom  the  administration  cum  testae 
mento,  shouki  be  granted  ? 

As  to  the  first  I  said,  this  is  not  like  the  case  of  a  creditor,  or  next  of 
kin,  who  files  a  bill  in  chancery,  and  prays  an  inventory  here;  there  the 
court  will  oblige  him  to  make  his  option,  which  court  he  will  proceed 
an;  because  it  is  unjust  that  the  executor  or  administrator  should  be 
harassed  in  both  courts  by  the  same  person  for  the  same  thing,  but  in 
thia  case  there  are  difierent  parties  in  this  court  and  in  chancery.    It 
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would  be  an  effectual  method  to  oust  this  court  of  jurisdiction  if  I  musrt 
not  decree  an  account  of  the  execution  of  a  power  granted  by  me» 
because  a  third  person  had  thought  fit  to  file  a  bill  in  chancery ;  and 
therefore  I  was  clearly  of  opinion  Huntback  ought  to  be  assigned  to 
exhibit  an  inventory  and  account 

As  to  the  second  point,  I  was  of  opinion  the  administration  cum  ie^ta* 
mento  ought  to  be  granted  to  Harris;  she  was  originally  appointed 

fuardian  at  the  election  of  the  minor,  had  been  guilty  of  no  misbehaviour, 
ut  had  succeeded  in  the  suit  she  had  carried  on  for  him : — that  she  was 
appointed  guardian  to  carry  on  that  suit  with  all  its  dependents,  and 
accordingly  prayed  administration  at  the  time  of  giving  sentence,  and  I 
thought  her  guardianship  was  not  expired  by  the  sentence,  but  if  it  was, 
she  was  elected  again  by  the  minor,  who  was  of  age  to  judge — that  his 
letter  was  an  extrajudicial  declaration,  which  could  not  revoke  his  judi- 
cial proxy — ^that  I  was  clearly  not  bound  exafficw  to  grant  administration 
to  Huntback,  on  account  of  her  bein^  appointed  guardian  in  chancery, 
for  she  could  not,  by  the  practice  of  the  court,  have  it  without  being 
assigned  guardian  here — ^that  the  court  had  a  right  by  law  to  appoint 
guardians  for  a  personal  estate,  as  well  as  the  chancery — that  Harris 
was  appointed  here  long  before  Huntback  was  appointed  in  chancery, 
and  it  was  strange  doctrine  that  the  acts  of  this  court  legally  executed, 
were  to  be  made  null  by  a  subsequent  act  of  chancery,  and  therefore, 
upon  the  whole,  I  confirmed  the  guardianship  to  Sarah  Harris,  decreed 
administration  cum  teitamenio  to  her  for  the  use  of  the  minor  during  his 
minority,  and  assigned  Huntback  to  exhibit  an  inventory  and  an  account 
of  her  administration  pendente  lite. 


SHAND  against  GARDINER.— p.  135. 

An  interest  eitablwhed  in  a  pedigree  caasc. 

Dr,  Haf/f  for  Shand. — John  Shand,  deceased,  died  intestate  in  1747, 
left  a  widow,  Alice  Shand,  but  no  children.  In  March,  1748,  the  widow 
took  administration,  and  is  since  dead,  leaving  effects  unadministered, 
she  made  her  will,  and  appointed  Joseph  Gardiner  executor  and  residuary 
legatee.  Gardiner  entered  caveat  in  the  goods  of  John  Shand.  Francis 
Snand  appeared,  warned  the  caveat,  alleged  himself  to  be  cousin-ger* 
man  to  the  deceased  John  Shand,  and  next  of  kin,  and  prayed  adminis- 
tration de  bonis  non.  Gardiner  denied  his  interest ;  he  propounded  it, 
and  pleaded  that  Henry  Shand  of  Aberneth  in  Scotlana,  the  common 
ancestor,  had  issue  by  his  wife,  Ufran,  a  son  named  Alexander,  who  by 
his  wife  had  issue,  John  Shand,  the  deceased,  and  that  the  said  Henry 
and  Ufran  had  also  issue  another  son  named  Patrick  or  Peter,  who  had 
lawful  issue,  Francis  Shand,  the  party  in  this  cause.  Alexander  was  a 
dragoon  fifty  years  ago ;  Patrick  was  a  servant  in  Scotland.  We  have 
no  exhibits  or  written  evidence  to  prove  the  pedigree,  but  having  proof 
i)f  owning  among  the  several  persons  of  the  Snand  family,  it  is  sufficient. 

Vr.  Pinfold  for  Gardiner. — Alice,  deceased's  widow,  died  in  1750, 
three  years  after  her  husband,  and  during  all  that  time  Francis  Shand 
never  claimed  as  next  of  kin.  They  say  Alexander  married  in  1696, 
and  had  issue,  John,  the  deceased,  and  that  Patrick  married,  in  1718,  to 
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£Ieanor  HutcliinsoD,  and  had  ismie  Francis,  the  party,  but  they  have  toot 
proved  either  of  the  marriages,  and  there  was  no  intercourse  or  corres- 
pondence between  the  deceased  and  Francis.    We  have  not  pleaded, 
out  rest  the  cause  upon  Sband's  evidence. 
Witnesses  for  Shand. 

1.  James  MCormack,  mU  59,  examined  in  1754. — ^In  1722  deponent 
met  with  John  Shand  in  London  accidentally,  and  they  being  country* 
men  drank  together,  and  he  then  said  he  Uved  in  Blackfriars,  and  was 
married  and  bad  a  child ;  and  to  the  best  of  deponent's  remembrance, 
he  said  his  father's  name  was  Alexander,  and  that  he  was  a  soldier,  and 
his  family  lived  in  Scotland ;  it  is  about  twenty-nine  years  since  depo- 
nent has  seen  him.  In  1708  or  1709,  deponent  saw  one  Alexander 
Shand,  a  dragoon,  in  Flanders,  who  said  he  lived  at  Abemeth  in  Scot- 
land, and  deponent  and  he  became  intimate.  Alexander  spoke  of  his 
son  John,  who,  deponent  believes,  was  the  deceased  in  this  cause.  In 
J7I8  deponent  was  two  months  at  Aberneth,  and  was  several  times 
there  treated  by  one  Henry  Shand  and  Ufran  his  wife,  who,  deponent 
believes,  were  the  persons  articulate,  and  they  often  spoke  of  their  son 
Alexander,  who,  they  said,  was  in  the  Scotch  Greys.  In  1726  or  1727, 
deponent  a^ain  met  with  said  Alexander  in  Ireland ;  deponent  has  heard 
that  said  Alexander  had  a  brother  named  Patrick,  ana  deponent  heard 
him  speak  of  such  brother,  and  likewise  heard  Henry  and  his  wife  speak 
of  their  son  Patrick ;  believes  Francis,  the  party  in  this  cause,  is  related 
to  John  Shand,  the  deceased. 

1]  Int.  Believes  Francis  was  in  London  some  years  before  John  died ; 
respondent  never  heard  they  had  any  intercourse  together.  14  Int. 
Never  beard  of  any  other  family  called  Shand. 

2.  William  Angus,  shoemaker,  set.  50. — Deponent  well  knew  deceased ; 
first  knew  him  by  deponent's  being  acquainted  with  his  father;  believes 
Francis  is  the  son  of  John  Shand's  uncle  Peter ;  deponent  first  knew 
Alexander  about  the  year  1715;  be  was  then  in  the  Scotch  Greys,  and 
spoke  of  his  having  a  wife  and  child,  and  deponent  afterwards  saw  said 
wife  and  her  son,  who  deponent  knows  was  the  deceased  in  this  cause, 
who  was  then  reputed  to  be  said  Alexander's  lawful  child ;  believes  said 
Alexander  and  his  said  wife  died  in  Ireland ;  deponent  made  shoes  for 
deceased  and  his  father;  Peter  Shand  came  to  Perth  to  see  Alexander, 
and  they  often  came  together  to  deponent's  father's  house,  and  they 
owned  each  other  to  be  brothers ;  aeponent  saw  Peter  about  thirteen 
years  ago  at  Colonel  Ogilvie's  in  Scotland ;  he  had  then  a  son  called 
Francis,  who  he  owned  to  be  his  lawful  child  by  his  then  wife ;  deponent 
knows  that  Francis  the  party  is  the  said  boy. 

3.  Richard  Jennings,  set.  66. — About  thirty-three  years  ago  deponent 
was  a  soldier  in  Ireland,  and  there  met  with  Alexander  Shand,  who  was 
quarter^master  in  the  Scotch  Greys ;  he  had  then  with  him  a  woman 
and  child,  who  he  owned  as  his  wife  and  child ;  does  not  know  that 
deceased  was  the  said  child. 

14  Int.  Respondent  has  heard  there  were  two  families  of  the  name  of 
Shand  in  Scotland,  one  in  Caithness  and  the  other  in  Perthshire. 

Read  William  Angus,  to  15  Int.  who  deposed,  that  he  never  heard 
Francis  was  in  London  before  John  Shand  died ;  never  heard  they  cor- 
responded together;  believes  Francis  always  knew  of  his  relationship 
to  John,  but  did  not  know  of  his  death  till  after  his  widow  Alice  died ; 
deceased  and  his  uncle  Peter  corresponded  together,  as  deponent  has 
heard  them  say. 
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4.  Sarah  Brown,  et  34.— -Deponent  first  knew  deceased  about  twelve 
years  ago,  by  lodging*  in  the  same  hoase  with  him;  does  not  know  what 
relations  he  left«  but  as  she  best  remembers,  has  heard  him  say  his 
father's  name  was  Alexander,  and  has  heard  John's  mothei^ii^iaw,  said 
Alexander's  second  wife,  for  whom  said  John  received  a  pension  as  an 
officer's  widow,  speak  of  one  Patrick  Shand  as  a  relation,  and  deponent 
has  heard  John  say  he  had  relations. 

8.  Int.  Respondent  does  not  know  any  of  the  family  of  the  Shaads. 
15.  Int.  Does  not  know  producent  ever  claimed  to  be  related  to  deceased. 

5.  Mary  Angus,  sat.  86. — ^Deponent  did  not  know  deceased,  but  knew 
his  widow,  Alice ;  has  often  heard  her  say  her  husband's  name  was 
John,  and  his  father's  name  was  Alexander,  and  that  be  was  a  dragoon ; 
has  known  her  to  be  very  uneasy  about  a  young  man,  a  relation  of  her 
husband's,  but  deponent  did  not  know  who  he  was. 

JuDOKENT— Sia  Gborob  Lbb. 

There  being  no  objection  to  the  witnesses,  and  William  Angus  having 
sworn  to  his  knowledge  of  the  parties,  and  the  ownings  of  the  relation* 
ship  between  Alexander  and  Peter  or  Patrick,  as  broSiers,  and  his  evi* 
dence  beinc  confirmed  with  respect  to  many  circumstances  by  the  other 
'  >^itnesses,  I  pronounced  for  the  interest  of  Francis  Shand,  and  swore 
him  administrator  de  bonis  nok. 


KING  against  GORDON  and  Others.— p.  189. 


LeiJtitn  of  requett  addrened  to  Um  commiMary  for  probates  is  SMdand  to  oito  it  party  Wsppav 

in  the  Prorogative  Coart. 

At  the  instance  of  King,  a  creditor,  I  decreed  letters  of  request  to  the 
commissaries  for  probates,  &c.  in  Scotland,  to  cite  the  next  of  kin  who 
resided  in  Scotland,  to  appear  and  accept  administration,  or  show  cause, 
&c.  The  commissaries  accepted  the  letters  of  request,  cited  the  parties 
personally,  and  returned  a  regular  and  proper  certificate  of  the  service, 
out  the  next  of  kin  not  appearing,  I  decreed  administration  to  the  credi- 
tor. 

JV!  B.  This  was  the  first  instance  of  sending  letters  of  request  to  Scot- 
land to  cite  parties  to  appear  in  the  Prerogative.  The  practice  used  to 
be  to  cite  them  by  a  process  on  the  Royal  Exchange,  but  it  being 
extremely  probable  the  next  of  kin  living  in  Scotland  might  never  hear  of 
such  process,  and  administration  might  be  granted  from  them  to  their 
great  prejudice,  I  tried  this  n>ethod  of  sending  letters  of  request  to  the 
commissaries,  and  finding  in  this  instance,  that  they  have  accepted  and 
duly  executed  them,  I  have  directed  that  it  shall  be  a  standing  rule,  to 
cite  next  of  kin  residing  in  Scotland  by  letters  of  request. 
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FLEET,  formerly  KINGSTON  against  HOLMES,  formerly 

KINGSTON.— p.  140. 


{Ufcn  Admission  of  an  Allegation.) 


Amkm  «Mrt  has  ii»  jarifffiotiiiA  !•  4«l«rimii«  the  «]lowaBC6  to  be  oMrfe  fer  Dm  mdatenan^ 

and  edacation  of  minors. 

Dr.  Utif^  for  Sarah  HdineB.— -Samuel  Kingston,  Esq.  died  the  2Slnd 
June,  1736,  left  Sarah,  now  jnarried  to  Holmes,  his  widow,  and  only 
one  child,  his  daughter  Mary,  now  married  to  the  Rev.  Mr.  Fleet  On 
the  11th  January,  1735,  he  made  his  will,  and  appointed  his  wife  sole 
executrix,  and  residuary  legatee ;  left  a  legacy  of  1000/.  only  to  his 
daughter  Mary,  to  be  paid  her  when  she  came  to  the  age  of  21  years; 
she  arrived  at  that  age  on  the  2nd  June,  1753 ;  she  then  broufffat  a  suit 
against  her  mother  in  this  court  for  the  said  legacy  of  1000/.  with  interest 
from  the  death  of  the  testator ;  the  mother  appeared,  and  tendered  the 
lecacy  of  lOOOZ.,  with  interest  from  the  time  Mary  came  of  age,  which 
Mary  refused.  We  are  now  before  the  court  with  an  allegation  in  bar 
to  interest  till  Mary  came  of  age.  We  set  forth,  that  Mary  was  but 
four  years  old  when  her  father  died,  and  that  from  that  time  till  the  31st 
October,  1750,  when  she  married,  she  lived  with  her  mother,  and  was 
clothed,  educated,  maintained,  and  supplied  with  every  thing  by  her,  and 
therefore  we  pray  the  court  will  pronounce  no  interest  to  be  due ;  or  at . 
least,  that  the  expenses  for  her  maintenance,  &c.  may  be  allowed  out  of 
the  legacy  and  interest,  and  for  that  purpose,  the  allegation  sets  forth  the 
annual  expense  and  allowances  cravea  for  the  several  periods  of  the 
infant's  minority. 

Dr.  Simpson^  contra,  for  Fleet. — Deceased  left  his  wife  a  large  real 
estate,  and  6000/.  personal  estate ;  she  is  now  married  to  Holmes ;  it 
cannot  be  imaginea  that  he  intended  his  daughter  should  pay  for  her 
maintenance  and  education  out  of  a  small  fortune  of  lOOoh,  when  be 
left  his  wife,  the  child's  own  mother  so  large  an  estate.  This  is  a 
vested  legacy,  and  being  from  a  father  to  child,  carries  interest ;  they 
tendered  the  legacy  and  interest  only  from  the  time  she  came  of  age* 
We  insist  on  interest  for  17  years  from  deceased's  death.  Holmes, 
admits  in  her  answers  that  she  has  made  interest  of  the  money.  I  shall 
not  makeparticular  exceptions  to  the  allegation,  but  shall  obiect  to  the 
whole.  This  court  has  not  jurisdiction  to  determine  on  debts,  nor  on 
what  allowance  shall  be  made  for  maintenance  and  education  of  minors* 
Arches,  1721,  an  executor  pleaded  be  had  bouffht  clothes,  and  paid 
money  for  the  legatee,  but  as  that  was  matter  of  account,  and  proper 
for  the  chancery,  it  was  not  allowed  to  bar  or  discharge  the  legacy,  and 
the  allegation  was  rejected.  Upon  that  occasion  Fletcher's  case^  to  the 
same  purpose,  was  cited.  Arches,  3rd  sess.  Michaelmas,  1721,  Darby 
aj^ainst  nUtshiret  the  executor  who  was  a  stranger,  not  a  parent,  alleged 
maintenance  of  the  minor  in  bar  to  suit  for  a  legacy ;  alle^tion  rejected* 
for  bs  loiist  go  to  the  chancery  for  relief  for  the  maiotep^c^ 
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Dr.  Beitesworth,  same  side. — The  allegation  seems  to  admit  that 
interest  is  due ;  it  cannot  be  presumed  that  the  testator  intended  the 
daughter  should  pay  for  maintenance  out  of  1000/.  fortunOi  when  he  left 
so  ffreat  estate  to  ih^  mother. 

i)r.  Hay,  for  Holriies. — Precedents  in  Chancery,  337,  if  a  father  gives 
a  legacy  to  a  child*  payable  at  21,  it  shall  carry  interest,  because  a  father 
is  bound  to  maintain  a  child,  but  it  is  otherwise  in  a  legacy  from  a  stran- 
ger. 

Judgment — Sia  George  Lee. 

I  was  of  opinion  this  court  had  not  jurisdiction  to  try  and  determine 
upon  the  matters  contained  in  the  allegation,  and  therefore  rejected  it,  and 
concluded  the  cause. 


Holmes  appealed  the  25th  June,  1756 ;  the  Delegates  affirmed  my  de- 
cree ;  the  common-law  judges,  Forster,  Birch,  ana  Smith,  all  clear  that 
the  Arches  could  not  decree  the  maintenance. 


HUSSEY  against  ANDREWS  and  MOORE.— p.  148. 

A  lagaey  pronoanced  ibr;  bat  withoat  interaft 


PREROGATIVE  CX)URT  OF  CANTERBURY. 

CARYLL  against  KNIGHT.— p.  143. 

A  will  established.  > 

Dr.  Haj/t  for  Knight. — ^Charles  Caryll,  deceased,  died  on  Sunday  the 
27th  October,  1754;  about  two  hours  before  his  death  he  executed  his 
will,  and  appointed  Knight  his  executor  and  residuary  legatee.  John 
Caryll,  as  cousin  and  next  of  kin,  cited  Knight  to  prove  the  will  by  wit- 
nesses ;  knight  propounded  it,  and  has  examined  three  witnesses,  who 
prove  that  on  the  26th  October,  1754,  deceased  being  very  ill,  Knight 
asked  him  whether  he  had  any  valuable  effects  by  him,  because  he  had 
only  a  nurse  with  him,  and  how  he  would  have  them  secured,  whether 
by  him  and  Gray,  who  were  present,  or  either  of  them ;  deceased  said, 
bv  you;  Gray  withdrew,  and  then  deceased  gave  Knight  directions 
about  his  will.  Caryll  has  interrogated  the  witnesses,  but  has  not 
pleaded. 

Witnesses  for  Knight. 

!•  John  Gray,  apothecary. — Knight,  deponent,  and  deceased  were 
intimately  acquainted  together;  on  the  evening  of  Saturday,  the  26th 
October,  1764,  deponent  and  producent  were  with  deceased ;  produceut 
asked  deceased  if  he  had  any  thins  valuable  about  him,  as  he  had  only 
a  nurse  with  him  t  deceased  said  ne  had  a  note  for  lOOl.  in  his  bureau, 
and  four  or  five  guineas,  and  vouchers  for  two  prize  tickets  of  10/.  each 
in  the  Irish  lottery ;  Knight  asked  him  if  he  would  have  them  secured, 
he  said  "  Yes,  by  you  ;'*  deponent  then  went  out  of  the  room,  and  when 
he  returned  in  a^ain,  deceased  said  to  deponent,  he  had  given  deponent 
twenty  guineas^  his  eflects  were  small,  and  he  hoped  he  would  be  satis- 
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fied  with  that  for  bis  trouble  and  attendance ;  Kniffht  was  going  to  tell 
deponent  what  had  passed  between  deceased  and  him»  but  deceased 
said,  **  You  need  say  no  more  of  that  ;'*  next  momingt  deponent  went 

3ain  with  producent  to  deceased,  but  deponent  was  not  then  in  deceas- 
es, room ;  they  then  went  to  Mr.  Brown's  house,  but  he  being  at  church, 
came  afterwards  to  producent's  lodginffs,  and  there  drew  the  will 
pleaded,  from  instructions  drawn  by  producent,  and  then  they  all  three 
went  to  deceased  with  said  will ;  when  deceased  was  raised  up  in  his 
bed,  he  fainted  away,  and  had  some  wine  and  drops  ^iven  him ;  then 
Brown  read  the  will  to  deceased,  and  there  being  a  blank  for  Mrs.  Mor- 

in,  a  legatee's  Christian  name,  deceased  s&id  it  was  Mary,  and  the 
Jank  was  accordingly  filled  up ;  deceased  attempted  to  make  a  mark  to 
the  will,  but  was  so  weak  he  could  not  hold  the  pen,  and  then  Brown  put 
a  pen  in  his  hand,  and  guided  it  to  make  a  mark  to  the  will,  and  then 
deceased  in  a  scrambling  manner  took  a  seal  off  the  wax,  and  being 
asked  if  he  published  it  as  his  will,  he  pushed  it  towards  producent,  but 
said  nothing ;  deceased  was  perfectly  in  his  senses. 

4.  Int.  Deponent  was  voluntarily  present  at  the  execution.  , 

JV.  fi.  He  lias  renounced  his  legacy. 

2.  Edward  Brown,  sent. — On  the  morning  of  Sunday,  the  27th  Octo- 
ber, 1754,  producent  called  on  deponent  to  go  to  deceased ;  deponent  was 
at  church ;  when  he  came  home,  and  heard  producent  wanted  him,  depo- 
nent went  to  producent's  lodgings;  producent  there  gave  deponent 
instructions  in  writing,  from  which  he  then  drew  the  will  pleaded; 
deponent,  producent,  and  Gray,  who  was  present,  then  went  to  deceased ; 
deceased  was  very  weak  and  fainted,  and  took  drops,  and  then  depo- 
nent read  the  will  audibly  to  him,  and  there  being  a  blank  for  Airs. 
Morgan's  Christian  name,  and  deceased  being  asked,  he  said  her  name 
was  Mary;  deceased  did  not  say  he  approved  the  will,  but  he  did  not 
object  to  it ;  he  was  so  weak  that  though  he  attempted,  he  couM  not 
make  his  mark  himself;  but  deponent  guided  his  hand.  Knight  said  to 
deceased,  **  You  publish  this  to  be  your  last  will ;"  deceased  did  not 
answer,  but  Gray  repeating  the  question,  deceased  said  *^  Ay,  ay ;" 
when  deceased  took  drops,  before  the  execution  of  the  will,  he  said  he 
had  enough ;  deponent  from  the  above  said  circumstances,  verily  believes 
deceased  was  perfectly  sensible;  deponent  and  Chalk  witnessed  it 

7.  Int.  Deceased  was  as  weak  as  possible  in  body,  but  believes  he 
was  very  sensible. 

3.  Mary  Chalk. — Deponent  was  nurse  to  deceased  at  his  death ;  he 
died  about  two  hours  alter  the  will  was  executed ;  producent  or  Brown 
told  deponent  deceased  desired  her  to  witness  the  jvill ;  deceased  made 
his  mark,  and  sealed  said  will,  and  said  something,  but  deponent  did  not 
hear  what,  deponent  and  Brown  attested  it,  the  will  was  not  read  in 
deponent's  presence ;  verilj^  believes  deceased  was  of  sound  mind,  he 
spoke  sensibly  to  deponent  just  before. 

6.  Int.  Deceased  was  very  weak ;  he  made  his  mark  himself,  and  his 
hand  was  not  guided. 

Dr.  Hay^  for  Knight — Gray  deposes  to  deceased's  recognition  of  the 
instructions ;  deceased  himself  said  Morgan's  name  was  Mary,  which 
shows  capacity;  he  pushed  the  will  towards  Knight,  which  likewise 
shows  he  Knew  it  was  a  will  for  Knight's  benefit 

Dr.  Simpsafif  for  Caryll. — The  court  could  not  have  pronounced  for 
the  instructional  because  there  is  no  proof  of  them ;  none  were  taken 
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down  in  writing  on  the  26th  at  night.  Knight  first  showed  them  to 
Gray  on  the  27tn  in  the  morning ;  deceased  was  dying,  and  had  not  a 
capacity  sufficient  to  understand  the  effect  of  his  will ;  Coke,  6  Report, 
f.  23,  Marquis  of  lfincheMer*$  case.  Combe's  case,  Moore,  1051,  a  tes- 
tator must  have  a  mind  adequate  to  what  he  is  about;  there  is  no  proof 
of  a n  an imus  testan di. 

Judgment — Sir  Gboroe  Lee. 

Though  the  proof  for  the  will  was  very  slight,  I  thought  myself 
obliged  to  give  sentence  for  it  upon  the  evidence  of  Gray ;  that  deceased 
told  him  he  had  given  him  twenty  guineas  on  26th  of  October.  From 
the  evidence  that  deceased  said  Morgan's  name  was  Mary,  which 
showed  he  knew  what  had  been  read  to  him  was  his  will,  and  from  the 
concurrent  testimony  of  all  the  witnesses,  that  though  the  deceased  was 
extremely  weak  in  body,  he  was  perfectly  in  his  senses,  and  there  being 
no  contrary  evidence,  nor  any  exception  to  the  witnesses,  except  what 
arose  from  slight  contrarieties  on  circumstances,  1  pronounced  for  the 
will. 


MOORE,  formerFy  RACKET,  against  HACKET.— p.  147. 

A  will  executed  in  conformity  to  instructions,*  established,  though  the  testator  bad  beoonM 

iocapuble  before  the  will  was  read  over  to  bim. 

William  Hacket,  deceased,  made  his  will,  dated  27th  May,  1754; 
his  wife  executrix  and  residuary  legatee;  left  several  children  by  a 
former  wife ;  William  Hacket,  his  eldest  son,  opposed  this  will,  but  after- 
wards gave  up  his  opposition,  and  the  cause  was  heard  ex  paite.  This 
last  will  was  as  to  the  general  purport  conformable  to  a  former  will,  and 
was  made  only  to  provide  for  a  child  which  was  born  after  making  the 
first  will. 

Witnesses. 

Johrr  Smith,  gent. — Provesfull  instructions  from  deceased's  mouth  and 
the  former  will,  his  reading  them,  and  deceased's  opprobation  thereof, 
and  that  the  will  is  exactly  agreeable  to  the  instructions,  but  says,  while 
he  was  writing  the  will,  deceased  (who,  when  he  ghve  instructions,  was 
perfectly  in  his  senses)  had  a  paralvtic  stroke,  and  he  being  very  ilU 
deponent  did  not  read  the  will  to  him.  Proves  execution;  believes 
deceased  knew  it  was  his  will  that  he  executed,  but  thinks  he  had  not 
then  capacity  enough  to  have  understood  the  whole  will,  if  it  had  bccQ 
read  to  him. 

Another  witness  was  read,  who  swore  to  deceased's  capacity  at  the 
time  of  giving  the  instructions,  to  execution,  and  to  a  degree  of  capacity 
at  that  time. 

JuDGMRNT — Sir  George  Lee. 

Upon  this  evidence  of  the  instructions  and  of  the  conformity  of  the 
will  to  them,  and  of  his  capacity  at  that  time,  and  there  being  no  oppo- 
sition, I  pronounced  for  the  \vilK 
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ARCHES  COURT  OF  CANTERBURY. 

ROBINS  against  SIR  WILLIAM  WOLSELEY.— p.  149. 

An  application  for  the  ezamination  of  witneMes  de  bene  et«e,  rejoetad. 

Sir  William  Wolselet  sued  Mrs.  Robins  as  his  wife,  in  the  Consis- 
tory of  Litchficldy  by  the  name  of  Lady  Wolseley,  for  a  divorce  by 
reason  of  adultery  with  Joho  Robins,  Esq.,  gave  in  a  libel  in  which  he 
{beaded  that  he  was  married  to  her  on  23d  September,  1752,  and 
pleaded  facts«of  adultery  with  Mr.  Robins.  She  denied  the  marriage 
with  Sir  William,  gave  a  general  negative  issue  to  the  libel,  and  then, 
loco  responsit  gave  in  an  allegation  in  bar  to  the  suit,  in  which  she  set 
forth  that  she  was  married  to  Mr.  Robins  on  16th  June,  1752,  prior  to 
the  time  when  Sir  William  pretended  she  married  him ;  and,  therefore, 
she  being  the  wife  of  Robins,  Sir  William  had  no  right  to  bring  a  suit 
against  her.  The  court  admitted  this  plea,  and  ordered  that  the  parties 
should  proceed  and  examine  witnesses  on  the  libel  and  this  plea  pari 
passut  from  which  and  other  grievances  she  appealed  to  the  Arches. 

JuDGMBHT — Sir  George  Lee. 

I  was  of  opinion  that  the  cause  for  adultery  ought  to  be  stayed  till  it 
was  determined  whether  she  was  married  to  Robins  prior  to  the  23d 
September,  1752,  for,  if  she  was.  Sir  William  could  nave  no  right  of 
action  against  her,  and  I  retained  the  cause.  Sir  William  pteaded  in 
the  Arches  in  contradiction  to  her  plea  in  l)ar,  and  she  gave  in  an  alle- 

Sation  in  answer  to  his,  and  now  as  it  was  likely  to  be  some  time  before 
lis  previous  point  could  be  determined.  Sir  William  prayed  that  he 
noight  be  at  liberty  to  examine  witnesses  de  bene  esse  on  his  libel,  upon 
a  general  suggestion,  and  an  affidavit  that  a  material  witness  was  an 
officer  in  the  army,  and  might  be  sent  abroad,  and  that  witnesses 
might  die  before  the  previous  point  was  determined.  But  I  was  clearly 
of  opinion  to  reject  this  petition,  because  either  the  witnesses  must  be 
examined  ex  parie^  which  would  be  unjust,  and  would  deprive  her  of 
her  defence,  or  if  she  put  interrogatories  to  the  witnesses,  sne  would  be 
forced  into  a  suit,  while  it  was  sub  jndice  whether  she  was  subject  to 
such  suit  or  not. 


SEWELL  and  Others  against  TWYFORD  and  MANN.— p.  160. 


A'ppealfrom  the  Consistory  of  London. 


In  mmking  a  charch  rate,  the  feewae  of  a  market  are  to  be  aaoesaed  according  to  the  real  pro- 

dace  of  the  ioUa,  and  not  according  to  the  rent  only. 
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FOX  against  GILBERT.— p:  151. 


Appeal  from  Wdb* 


Capacity  established. 

•  Dr  Hajft  for  Gilbert. — ^John  Gilbert  deceased  make  two  wills,  the  first 
dated  6th  July,  1750,  wherein  Stephen  Fox  was  sole  executor  and  resi- 
duary legatee  ;  the  second  will  dated  17th  September,  1751.  The  date 
was  a  mistake,  for  the  will  was  really  executed  on  the  12th  September, 
1751,  and  that  mistake  is  accounteci  for ;  deceased  died  on  15th  Sep- 
tember ;  in  this  will  Luke  Gilbert,  who  was  deceased's  nephew,  his  heir 
at  law,  and  only  next  of  kin,  was  appointed  sole  executor  and  universal 
legatee.  Fox  opposed  this  will.  Both  the  wills  propounded ;  the  court 
at  Wells  save  sentence  for  the  last  will ;  Fox  appealed,  and  the  cause 
is  now  to  he  heard  upon  the  same  evidence  as  oelow.  Deceased  had 
ereat  affection  for  Luke  Gilbert,  Fox  was  a  stranger  in  blood  to  him, 
deceased  lived  in  Somersetshire,  Luke  Gilbert  at  Deptford  in  Kent 
The  will  in  favour  of  Fox  was  obtained  by  his  cajolery,  who  used  to 
treat  the  deceased  who  was  very  covetous.  In  September,  1751,  Luke 
went  to  see  his  uncle,  who  received  him  well,  and  then  deceased  declared 
he  would  make  a  new  will,  particularly  that  Mr.  Hayman  should  make 
it  for  him.  But  we  admit  tnere  is  some  contrary  evidence  of  declara- 
tions that  he  would  not  alter  his  will;  on  11th  September,  in  the  night, 
deceased  was  very  ill,  and  then  said  to  Thomas  Millar,  who  sat  up  with 
him,  that  he  would  make  his  will ;  thereupon  one  Philip  Stride,  who 
accidentally  lay  that  night  in  the  house,  was  called  up  to  make  it,  the 
will  was  made  by  interrogation,'  execution,  approbation,  and  capacity, 
fully  proved  by  all  the  witnesses  except  one,  who  says  he  was  not  sen^ 
sible. 

Dr.  Simpson^  for  Fox. — Admit  the  last  will  is  dated  17th  .September 
by  mistake.  We  have  appealed  from  the  sentence  for  the  last  will. 
Great  intimacy  between  Fox  and  deceased;  full  proof  of  such  affection 
continuing  to  deceased's  death.  Luke  applied  to  Fox  to  solicit  deceased 
to  make  a  will  in  Luke's  favour,  Luke  himself  pressed  deceased  on  1st 
of  September  to  make  a  will,  but  he  refused.  On  8th  September,  the 
deceased  fell  ill,  Luke  again  attempted  to  get  Fox  to  solicit  deceased  to 
make  a  will,  but  deceased  again  refused.  On  10th  September,  deceased 
declared  he  would  not  make  a  will;  the  same  on  11th  September. 
Millar  called  up  Ann  Buckley  in  the  night,  said  be  had  now  got  aeceased 
in  the  mind  to  make  a  will,  and  if  she  did  not  make  haste  he  miffht 
change.  He  was  not  sensible  at  the  time  of  the  execution ;  the  founda- 
tion on  which  their  witnesses  swear  he  was  sensible  is,  only  that  he 
answered  yes  to  questions ;  no  animus  testandi  proved,  nor  sufficient 
proof  of  capacity. 

Witnesses  for  Gilbert. 

1.  Thomas  Millar. — ^Deponent  well  knew  deceased ;  deponent's  mother 
rented  a  public  house  of  deceased,  where  deceased  lodged  and  boarded 
at  his  death;  on  11th  September,  Philip  Stride  lay  at  said  house;  in 
that  night  deponent  asked  deceased  if  he  had  made  a  will,  he  said 
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*'  Yes/*  but  it  \vas  not  to  his  mind ;  deponent  asked  him  if  he  would 
make  a  fresh  will,  he  said  ''  Yes"  he  would ;  deponent  thereupon  called 
up  Stride,  who  he  said  would  make  deceased's  will  for  him ;  they  then 
went  to  deceased ;  deponent  asked  him  if  he  was  willing  to  make  Luke 
Gilbert  his  sole  executor,  he  said  ''Yes;"  deponent  reminded  him  that 
he  had  another  relation,  John  Gilbert,  and  asked  whether  he  would  do 
anything  for  him,  or  his  child,  deceased  answered  only ''  Pho  I"  and 
thereupon  from  such  answers  Stride  wrote  the  will  pleaded,  and  read 
it  to  deceased  ;  deponent  asked  deceased  if  the  will  was  to  his  content, 
deceased  said ''Yes,  it  is;"  deponent  told  him  if  he  liked  it  he  must 
sign  it ;  deceased  then  took  a  pen  and  made  his  mark  to  the  will ;  depo- 
nent then  asked  him  if  that  was  his  last  will,  he  said  "Yes;"  deponent 
told  him  he  must  deliver  it  as  his  last  will :  deceased  took  it  out  of 
deponent's  hand  and  delivered  it  to  producent,  and  then  deponent  and 
the  others  attested  it,  but  deceased  did  not  ask  them  to  attest  it;  he  was 
very  sensible,  accounts  for  the  mistake  of  the  date ;  deceased  died.  15th 
September. 

2.  Int  The  night  deceased  died  he  was  very  sensible.  3.  Int.  No 
other  discourse  than  as  predeposed,  passed  at  the  execution  of  the  will, 
except,  that  deceased  being  asked  whether  he  would  drink,  answered, 
'^No ;"  but  he  answered  distinctly  to  all  the  aforesaid  questions. 

2.  Philip  Stride. — Deponent  well  knew  deceased  ;  on  11th  September, 
1751,  deponent  lay  at  Sarah  King's  house,  where  deceased  then  lay  ill; 
in  the  night  Millar  called  deponent  up  to  deceased  to  make  the  will ; 
deponent  went,  and  Millar  asked  deceased  if  he  would  make  a  will,  he 
said,  "  Yes ;"  deponent  asked  deceased  how  he  did,  he  said,  "  Very 
ill ;"  deponent  asked  him  if  be  would  give  any  thing  to  his  poor  rela- 
tions, he  made  no  answer;  deponent  asked  him  if  he  would  give 
all  to  his  kinsman,  Luke  Gilbert,  and  make  him  executor,  he  replied, 
"  Yes ;"  then  Millar  and  said  Luke  desired  deponent  to  write  the  will ; 
deponent  did  so,  and  then  read  it  to  deceased;  deponent  asked  de- 
ceased if  he  understood  it,  he  said,  "  Yes ;"  deponent  asked  him  if 
it  was  to  his  content ;  he  said  "  Yes ;"  deponent  told  him  he  must  make 
his  mark  to  the  will,  Sarah  King  guided  his  hand  to  make  a  mark ; 
Millar  then  bid  deceased  deliver  it,  and  he  did  deliver  it  to  producent; 
deceased  answered  sensibly,  and  deponent  believes  he  was  fully  in  his 
senses;  the  will  was  executed  early  m  the  morning  of  12th  September. 

3.  Int.  No  other  discourse  passed  at  the  execution. 

3.  Sarah  King.— Deceased  boarded  at  deponent's  house; 'on  12th 
September  he  was  very  sensible  for  he  answered  questions  readilv ; 
Stride  wrote  the  will  and  read  it  to  deceased,  and  he  said  he  liked  it ; 
proves  execution  and  delivery  of  the  will  by  deceased  to  Luke,  and 
capacity. 

2.  Int.  Deceased  answered  questions  plainly  and  distinctly,  but  said 
nothing  else. 

Read  said  last  will. 

The  counsel  for  Gilbert  admitted  the  first  will  was  duly  made,  and 
the  counsel  for  Fox  read  it,  to  show  that  deceased  had  therein  provided 
for  Luke  Gilbert,  to  whom  he  ha4  given  100/.  and  for  all  his  fnends. 

Witnesses  for  Fox. 

1.  Thomas  Fox. — ^Deponent  is  son  to  producent  and  well  knew 
deceased ;  great  intimacy  between  producent  and  deceased,  and  produ- 
cent managed  business  ior  him ;  deceased  never  spoke  to  deponent  of 
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Luke  Gilbert;  deponent  has  beard  that  deceased  was  angry  at  Luke's 
oominff  to  him  in  September,  1751 ;  proves  the  first  will. 

2.  Jbseph  Browh.  3.  John  Weeks. — ^Admitted ;  they  depose  to  the 
same  effect,  and  prove  the  first  will ;  not  read. 

4.  Ann  Buckley. — On  Sunday,  the  1st  September,  1751,  Luke  in  depo- 
nent's presence,  asked  deceased  to  make  another  will,  deceased  said  he 
would  not ;  a  day  or  two  afterwards,  Luke  asked  deceased  where  his 
will  was ;  he  replied,  **  Stephen  Fox  knows  of  if  On  the  14th  Sep- 
tember deceased  was  speechless;  on  the  r2th  September,  in  the  morning, 
early,  deponent  and  Sarah  King  being  in  bed  together,  Millar  came  into 
their  room,  and  said  he  had  got  deceased  into  a  mind  to  make  his  will, 
and  he  must  make  haste  for  fear  he  should  change  his  mind ;  they  got 
up,  and  went  to  deceased,  and  found  Stride  writing  the  will ;  deponent 
heard  Millar  ask  deceased  if  he  would  not  make  Luke  sole  executor  ] 
he  made  no  answer,  but  groaned ;  deponent  was  twice  in  the  room 
while  the  will  was  writing,  and  deceased  did  not  speak ;  same  day,  John 
Gilbert  came  to  see  deceased  ;  on  the  said  12th  September  deponent  did 
not  hear  deceased  speak  one  word,  or  afterwards,  but  he  appeared  sense- 
less to  his  death ;  after  the  will  was  made,  Millar  said  it  was  done,  **  but 
I  was  forced  to  put  the  pen  in  his  hand,  and  guide  him  to  make  the 
'mark;"  believes  deceased  was  never  sensible  after  the  11th  September. 

5.  James  White. — On  the  8th  September,  1751,  Luke  and  Fox  talked 
about  deceased's  will.  Fox  said  he  had  made  one,  Luke  desired  Fox  to 

Set  deceased  to  make  a  new  one;  Luke  said  they  had  tried  to  get 
eceased  to  make  a  new  will,  but  could  not  prevail  on  him  to  make  one; 
on  the  10th  September,  Fox  in  deponent's  presence  told  deceased  that 
his  kinsman  Luke  desired  lie  would  make  a  new  will ;  deceased  replied, 
''  1  will  make  no  other  will ;"  on  the  12th  September,  Luke  sent  for 
deponent,  and  deponent  went  to  him,  Luke  showed  deponent  the  will, 
and  desired  him  to  draw  another  will  to  the  same  eflect,  but  in  a  better 
form  ;  deponent  wrote  one  accordingly ;  Luke  went  with  it  to  deceased, 
but  when  he  came  back  again  from  deceased's  room,  he  said  deceased 
had  a  great  many  people  with  him,  and  he  could  not  get  it  executed. 

6.  Elizabeth  Baker.— On  the  10th  September,  1751,  Sarah  King 
desired  deponent  to  speak  to  deceased  to  make  a  new  will ;  deponent 
asked  him  if  he  had  made  his  will,  he  then^replied,  he  had  made  one  to 
his  mind,  and  would  not  alter  it,  and  said  Luke  desired  him  to  make 
another  will  but  he  would  not 

7.  Sarah  Gilbert. — Deceased  always  spoke  kindly  of  Fox,  and  said 
he  was  obliged  to  him  for  taking  care  of  his  affairs,  and  that  he  would 
make  him  amends ;  has  heard  deceased  say  he  never  sent  to  Luke  at 
Deptford ;  the  intimacy  between  deceased  and  Fox  continued  to  his 
death;  on  the  II  th  September,  deponent,  in  presence  of  John  and  Luke 
Gilbert,  asked  him  if  he  had  settled  his  affairs,  and  had  made  his  will ; 
he  answered,  he  had  made  his  will,  and  would  not  alter  it ;  deponent 
asked  where  his  effects  lay  ?  he  said,  "  Stephen  Fox ;"  Luke  bid  depo- 
nent be  quiet,  for  deceased  was  not  in  a  condition  to  be  talked  to ; 
believes  he  was  not  capable  of  making  a  will  after  the  Uth  September, 
1751. 

Witnesses  for  Gilbert. 

1.  Sarah  King,  widow. — Luke  was  deceased's  nephew,  next  of  kin, 
and  heir  at  law ;  deceased  behaved  with  great  affection  to  him ;  produ- 
cent  often  wrote  letters  and  sent  presents  to  deceased,  which  he  received 
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with  great  pleasure,  and  deceased  often  sent  letters  and  cheeses  to  pro- 
ducent ;  deceased  could  not  write,  and  deponent's  daughter  wrote  letters 
for  him ;  deceased  kindly  received  and  entertained  ^roducent  in  Sep- 
tember, 1751 ;  deceased  was  very  covetous ;  deponent  having  observed 
deceased  to  be  very  uneasy,  asked  him  what  was  the  matter  ?  he  said 
he  had  a  will,  but  it  was  not  to  his  mind,  and  said  Mr.  Hayman  should 
make  him  a  new  one ;  Hayman  came  to  deponent's  house,  but  deceased 
was  not  then  at  home,  and  deceased  afterwards  expressed  great  sorrow 
that  he  did  not  see  him ;  deponent  about  three  weeks  before  deceased 
died,  heard  Mr.  Webb  had  been  to  make  deceased*s  will. 

2.  Thomas  Millar. — Deceased  spoke  kindly  of  producent,  and  said  he 
wished  he  lived  in  the  country;* deposes  to  presents  and  letters  that 
passed  between  deceased  and  producent ;  deceased  was  eighty  years  old, 
very  covetous,  loved  to  be  treated,  and  would  promise  legacies  to  those 
who  treated  him ;  about  three  months  before  his  death,  deceased  walking 
with  deponent  in  the  fields,  said  John  Gilbert  had  used  him  ill,  and  said  he 
would  give  him  nothing  more,  and  then  declared  his  will  was  not  to  his 
mind,  and  he  made  the  same  declaration  the  night  the  last  will  was  made. 

4.  Int.  Webb  came  to  deceased's  lodgings  the  day  he  was  taken  ill, 
but  did  not  see  him. 

3.  Mary  Clarke. — Deceased  spoke  much  in  praise  of  producent ;  the 
2nd  September,  1751,  deponent  heard  deceased  say  that  Luke  was  with 
him,  and  that  he  would  make  his  will  while  he  was  in  the  country,  and 
said  he  would  give  nothing  to  John  Gilbert,  or  his  child. 

4.  John  Clark. — Says  deceased  spoke  well  of  Luke ;  on  the  2nd  Sep* 
tember,  1751,  deceased  told  deponent  that  Luke  was  with  him,  and  said 
he  would  make  his  will  while  he  was  in  the  country,  and  give  him  all, 
and  make  him  executor ;  said  he  was  sorry  he  was  not  at  home  when 
Hayman  came  to  his  lodgings. 

5.  John  Clark,  jun. — Deposes  exactly  the  same  as  the  last  witness  as 
to  deceased's  declaration  on  the  2nd  September,  at  which  this  witness 

'  was  also  present 

6.  John  King. — Says  deceased  was  very  angry  with  John  Gilbert,  and 
said  he  would  sive  aU  he  had  to  Luke. 

7.  Ann  Clark. — Deposes  to  deceased's  affection  to  Luke,  and  proves 
several  letters  that  were  sent  by  deceased's  orders  from  deceased  to 
Luke. 

1.  Int.  Deceased  said  once,  but  deponent  cannot  tell  the  time,  that  he 
had  made  a  will,  but  it  was  not  to  his  mind. 

Several  letters  from  deceased  to  Luke  read,  which  show  afiection, 
and  sending  of  presents. 

Dn  Hay's  argument,  for  Gilbert. — Ann  Buckley,  their  chief  witness 
does  not  pretend  deceased  was  incapable  on  the  11th  September;  no 
imputation  on  the  subscribing  witnesses,  who  swear  fully  to  capacity. 

Dr.  Bettesworthf  same  side. — Hayman  did  not  see  deceased,  and  tKere-^ 
fore  there  was  nothing  to  examine  him  to.  Ann  Buckley  supports  our 
witnesses;  if  deceased  had  not  been  in  his  senses,  Luke  could  not  have 
been  weak  enough  to  have  endeavoured  to  have  got  him  to  execute  the 
will  made  by  Wnite  on  the  12th  of  September,  which  was  opiy  to  amend 
that  made  by  Stride  in  point  of  form. 

Dr.  Simpson f  for  Fox. — ^Will  in  favour  of  Fox  was  made  subsequent  to 
all  the  letters  from  deceased  to  Luke,  except  one,  and  therefore,  those 
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letters  prove  nothing  in  favour  of  Luke ;  in  this  case  the  testator  must 
have  an  animus  revocandi,  as  well  as  testandu 

Dr,  Pinford^  same  side. — Law  presumes  a  permanency  of  intention. 
Original  intention  was  not  to  ^ive  all  to  one  person.  Will  made  in  great 
hurry ;  deceased  not  then  dymg.  Coombe^s  case^  Moore's  Reports,  tes* 
tator  must  have  a  mind  adequate  to  what  he  is  about  The  witnesses 
differ  as  to  the  circumstances  of  guiding  deceased's  hands.  No  subse- 
quent confirmation  of  the  last  will. 

Judgment — Sir  George  Lee. 

As  the  last  will  was  in  favour  of  deceased's  nearest  relations,  and  the 
testamentary  witnesses  swore  positively  to  his  capacity,  approbation, 
and  execution  of  it,  and  as  several  witnesses  swore  to  his  declarations 
that  the  first  will  was  not  to  his  mind,  on  which  declarations  I  thought 
more  stress  ought  to  be  laid  than  on  the  contrary  declarations,  because 
they  came  voluntarily  from  the  deceased  himself,  whereas  the  other 
declarations  were  only  answers  to  questions  put  to  him  by  persons  to 
whom  perhaps  he  did  not  care  to  open  his  mind,  I  pronounced  for  the 
last  will,  confirmed  the  sentence  given  at  Wells,  with  30Z.  costs,  and 
remitted  the  cause. 


PREROGATIVE  COURT  OF  CANTERBURY. 

EATON  against  BRIGHT  and  SANDLANDS.— p.  161. 

« 

An  inlereft  eftabliihed  in  a  pedigree  cauie. 

Dr.  Betiegworth,  for  Ann  Eaton. — Marv  Nonelly  deceased  ;  died  in 
September,  1751,  intestate,  a  spinster,  leu  Ann  Eaton,  her  cousin-ger- 
man  and  next  of  kin.  Bright  and  Sandlands,  as  executors,  proved  a 
pretended  will  of  deceased.  Eaton  cited  them  to  prove  it  by  witnesses ; 
they  appeared  and  denied  Ann  Eaton's  interest ;  she  propounded  it  and 
pleaded  that  Richard  and  Magdalen  Hoggins  were  grandfather  and 
Tandmother  of  deceased  and  Eaton.  Adinit  the  marriage  of  them 
[which  must  be  above  100  years  ago)  is  not  proved.  They  had  two 
laughters,  Ann  and  Elizabeth,  who  they  always  owned  to  be  their  legit- 
imate children.  Ann  married  Humphry  Nonellv,  and  had  issue  by  him, 
the  deceased.  We  have  proved  deceased  was  born  about  1677,  but  the 
register  of  that  time  is  damaged,  and  not  legible.  Elizabeth  married 
Riahard  Butcher,  and  had  issue  by  him  Ann  Eaton,  the  party. 

Dr.  SimpMoUf  contra. — We  have  not  pleaded.  No  proof  of  the  Chris- 
tian names  of  the  grandfather  and  grandmother,  the  common  ancestors. 
No  entries  of  the  baptisms  of  their  daughters ;  only  parol  evidence  of 
ownings. 

JuDOMBffT — Sir  Gborqb  Lee. 

It  being  admitted  that  there  was  full  proof  that  Ann  and  Elizabeth  con- 
stantly owned  each  other  to  be  sisters,  and  that  the  deceased  owned  and 
used  to  speak  of  Ann  Eaton  as  her  aunt,  Elizabeth  Butcher's  daughter, 
and  as  her  cousin  and  next  of  kin,  I  pronounced  for  Ann  Eaton's  interest, 
and  condemned  Bright  and  Sandlands  in  costs,  to  be  taxed  moderately, 
because  there  was  no  evidence  that  afiected  them  with  the  knowledge  of 
Eaton's  relationship  to  deceased. 
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ARCHES  COURT  OF  CANTERBURY. 

SMITH  against  LOYEGROVE.— p.  162. 


Appeal  from  Consistory  London. 

TheehanoeUor  of  the  diooete  of  Lofidon  ii  not  iiiTeated  with  authority  to  gnat  lioeniet  to  lee- 

tnran. 
The  bishop  has  the  general  superiDtondence  of  the  clergy  witliin  his  diooeee,  and  no  one  with* 

out  his  permission  can  perform  the  clerical  functions  within  suoh  " 


TAYLOR  against  TAYLOR.— p.  172. 


{Appeal  from  EJteter.) 


is  not  entitled  to  a  divorce  by  reason  of  the  cruelty  of  her  husband,  unless  she  is  a 
person  of  good  temper,  and  has  always  behaved  well  and  dutifully  towards  him. 

Jave  Taylor  sued  her  husband  Thomas  Taylor  in  the  Consistory  of 
Exeter  for  a  divorce,  for  cruelty ;  it  appeared  in  evidence  that  he  was  a 
man  of  very  good  temper,  and  that  she  was  of  a  very  bad  one,  and  had 
forced  her  first  husband  to  part  from  her ;  that  she  and  Thomas  Taylor 
often  quarrelled  and  fought,  and  she  often  struck  and  abused  hhn,  and 
that  he  upon  those  occasions  had  often  struck  her,  particularly,  he  gave 
her  a  kick  on  the  shin,  for  which  she  was  attended  by  a  surgeon,  who 
proved  the  fact,  and  that  she  was  in  danger  of  a  mortification,  but  he 
said  it  was  owing  to  her  bad  habit  of  body ;  it  further  appeared  that  he 
had  for  some  months  confined  her  to  the  house,  but  she  had  first  escaped 
from  him  four  times,  and  several  of  the  witnesses  swore  they  had  otten 
advised  her  to  behave  better  to  her  husband,  and  said  he  was  a  good- 
natured  man,  and  she  misht  live  very  well  with  him  if  she  would ;  upon 
this  evidence,  the  Chancellor  of  Exeter  dismissed  the  husband  from  the 
8i2it,  and  she  appealed  to  the  Arches. 

JuDOMEirt — oiR  George  Lee. 

I  was  of  opinion  a  wife  was  not  entitled  to  a  divorce(a)  for  cruelty, 
unless  it  appeared  she  was  a  person  of  ffood  temper,  and  had  always 
behaved  well  and  dutifully  to  her  husband,  which  the  appellant  had  not 
done.    I  therefore  aflirmed  the  sentence,  and  remitted  tne  cause. 

(s)  See  Waring  ▼.  Waring^  9  PhiH  133. 


GIBSON  against  CHILD.— p.  178. 

A  legacy  pronounced  ibr« 

Job*  Blosb,  Esq.,  died  in  Ma^,  1754 ;  gave  instructions  for  making 
his  will,  which  were  wrote  by  Jfoseph  Newton;  among  other  legacies, 
Vol.  VI.  11 
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he  bequeathed  in  these  words,  *<  To  my  cousin  Ann,  wife  of  Mr.  Gibson, 
cousin  Mary,  and  cousin  Alice  Edgar,  one  thousand  pounds  each  ;**  in 
the  margin  were  these  figures,  3000/. ;  in  the  line  at  the  end  of  the  word 
'<  each,"  were  these  figures  in  a  parenthesis,  (1300);  he  appointed  no 
executor  or  residuary  legatee;  administration  with  thesejnstructions 
annexed  was  grantlsd  to  Agatha  Child,  one  entitled  to  a  share  in  the  dis- 
tribution of  the  residue;  Mrs.  Gibson  brought  a  cause  of  legacy  against 
her  for  1200/.,  gave  in  a  libel,  examined  one  witness,  and  had  Mrs. 
Child's  answers. 

The  witness,  Joseph  Newton,  swore  deceased  gave  him  instructions 
for  making  his  will,  and  at  first  directed  him  to  set  down  a  legacy 
of  a  thousand  pounds  each  to  Mrs.  Gibson,  Mary  snd  Alice  Edgar,  but 
on  reading  the  instructions  over,  deceased  said  he  would  give  them 
1200/.  each,  and  deceased  with  his  own  hand  wrote  the  figures  (1200) 
at  the  end  of  the  word  '*  each" ;  Mrs.  Child  in  her  answers  swore  she 
believed  the  figures  (1200)  were  wrote  with  deceased's  own  hand,  and 
that  he  intended  to  give  Mrs.  Gibson,  and  Mary  and  Alice  Edgar  1200il 
a-piece,  but  as  several  others  were  entitled  to  share  with  her  in  the  dis- 
tribution of  the  residue,  she  thought  she  could  not  safely  pay  Mrs.  Gib- 
son a  legacy  of  1200/.  without  the  authority  of  the  court. 

JuDOMBNT — Sir  Georgb  Lbb. 

Upon  this  evidence,  1  pronounced  a  legacy  of  1200/.  to  be  due  to 
Mfs.  Gibson  by  the  will  oi  Mr.  Blossi  and  gave  sentence  accordingly. 


PREROGATIVE  COURT  OF  CANTERBURY. 

MORRIS  against  DARLING— 175. 

The  Prerqgatire  Couit  bai  no  jurisdiction  to  eofbroe  the  payment  of  a  debt 

Befjamin  Thomas,  mariner,  made  his  will  the  10th  January,  l74C,and 
appointed  John  Boden  his  executor ;  he  proved  the  will,  made  his  own 
will  and  died,  and  appointed  John  Darling  executor,  who  took  probate ; 
Ann  Morris,  sister  of  Benjamin  Thomas,  pretending  that  deceased  was 
indebted  to  her  the  sum  of  26/.  I65.  Gd.,  demanded  it  of  Darling,  which 
he  accordingly  paid  to  Lewis  Davis,  her  attorney,  for  her  use,  wr  which 
he  gave  Darling  a  receipt,  with  promise  therein  to  indemnify  him  from 
all  costs,  &c. ;  after  this,  Ann  Morris  cited  Darling  to  bring  in  the  will 
of  said  Thomas,  and  prove  it  by  witnesses,  &c»,  or  show  cause  why  pro- 
bate should  not  be  granted  to  her  of  another  will ;  Darling  appeared  and 
brought  in  his  will.  1st  Session,  Hilary  Term,  libS,  Fanshaw,  proctor 
for  Darling,  alleged  the  payment  of  the  aforosaid  debt  to  Lewis  Davis, 
for  the  use  of  said  Morris,  and  exhibited  Davis's  receipt  proved  by  affi- 
davit, and  prayed  that  Morris  might  be  obliged  to  bring  and  leave  in  the 
registry  said  sum  of  26/.  16s.  6e{.,  (as  is  done  in  cases  of  legacies 
received)  before  she  should  be  allowed  to  proceNed  in  the  cause. 

JuDGKEWT — Sir  George  Lbb. 

But  I  was  of  opinion  this  was  very  different  from  the  case  of  a  legacy 
received,  which  took  its  only  foundation  from  the  will,  which  the  party 
^wfao  recehred  the  legacy  would  afterwards  oppose ;  this  money  was  paid 
MB  a  d«bt  by  Dariiiig,  as  npraMntatifa  defnd^  of  decMaedi  and  it  being 
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for  a  dubU  thif  court  had  no  sort  of  jurifdietion  ovtr  this  money*  and 
theraibre  I  rejacted  Faoabaw's  patition,  and  cDademned  his  diant  io 
19$.  4d*  coats. 


ARCHES  CSOURT  OF  CANTERBURY, 

RODD  against  LEWI&— p.  176. 


Tbo  mnkf  •f  a  tMtatrix  efltafaUahad,  ■lthoii|rh  a  eommmAan  de  lumMim  inqunendot  had  hM 
ber  to  be  incapable  fioma  period  anteoecfent  to  the  ezBCoUoo  of  the  will :  where  a  tettotof 
is  in  hie  eenees,  the  will  is  read  over  to  and  approved  by  her,  ioalractlons  are  not  necceeary; 
cvstodj  dispro^. 

Dr.  //ay,  for  Lewis. — Jane  Stedmsn,  widow,  deceased,  made  her  wiK 
2d  December,  1746,  appointed  Humphrey  Matthews  and  Penelope  Lewis 
executors.  Mary  Rodd,  spinster,  niece  by  a  sister  to  deceased,  opposed 
the  will  in  the  Consistory  Court  of  Hereford.  Humphrey  Mattnewst 
who  had  only  a  legacy  of  6/.  for  his  trouble,  renounced.  Lewis  pro- 
pounded the  will.  She  was  the  wife  of  William  Lewis,  now  deceased, 
who  was  the  testatrix's  nephew ;  deceased  gave  no  specific  legacy  to 
Penelope  Lewis,  but  by  her  will  directs  that  what  she  shall  get  by  the 
executorship  shall  be  for  her  separate  use,  exclusive  of  her  husband. 
Deceased  died  in  March,  1746.  Lewis  took  probate  in  common  form. 
Rodd  called  the  executors  to  prove  the  will  by  witnesses.  Matthews 
then  appeared  and  renounced.  Deceased  lodced  at  Lewis's  house  twenty 
years  before  her  death.  On  the  2d  December,  1746,  Mrs.  Matthews, 
wife  of  Humphrey,  came  to  deceased  to  see  her,  deceased  in  bed ;  Mat- 
thews then  asked  Lewis  if  deceased  had  altered  her  will  or  nfiade  a  new 
one ;  deceased  asked  what  they  were  talking  of,  being  told,  she  said  she 
had  not,  but  sho^  would  as  soon  as  Mr.  Lewis,  Penelope's  son  came 
back  from  Gloucester ;  that  he  had  made  a  former  will  for  her.  Lewis, 
the  father,  was  then  sent  for ;  deceased  gave  him  instructions,  but  ho  is 
dead,  so  the  instructions  are  not  proved,  but  the  will  was  twice  read 
over  to,  and  approved  by,  deceased,  in  the  presence  of  the  three  subscrib- 
ing witnesses ;  deceased  eighty  ^ears  old,  and  had  a  palsy ;  deceased 
d^red  somebody  to  assist  her  in  signing  her  will;  Mrs.  Abrahaii  did 
assist  her.  She  would  not  make  a  mark  but  would  write  her  name,  and 
then  she  sealed  and  published  it ;  it  was  executed  about  nine  at  night 
Rodd  has  pleaded  incapacity  for  two  years  before  deceased^s  death, 

Crticularly  on  Christmas  day,  1744,  and  has  pleaded  a  custody.  Admit 
»wis  would  not  albw  Mrs.  Rodd  to  attend  deceased,  but  the  reason 
was,  because  she  plied  her  with  stron|;  liquors,  which  intoxicated  her 
and  hurt  her  health.  Rodd  was  restramed  from  seeing  deceased  from 
SlHh  of  October,  1746,  to  deceased's  death.  In  February,  1746,  a  com- 
mission de  lunatico  inquirendo  issued  out  of  Chancery  against  the 
deceased ;  the  jury  found  her  unanimously  a  lunatic,  without  lucid  inter* 
▼als  sufficient  tor  the  government  of  herself  and  estates,  and  that  she  had 
been  so  from  S6th  March,  1745;  deceased,  nor  any  of  her  friends,  had 
aotice  of  the  commission  till  the  morning  it  was  to  be  executed.  The 
commission  taken  out  bv  Davis,  Rodd's  brother-in^^law.  All  the  com- 
roissiooers  strangers  to  deceased.  We  have  examined  deceased's  phy- 
I,  who  swears  to  a  reeogaitioo  of  this  will  om  Idth  Fabruaiy,  174(6» 
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and  to  full  capacity  after  the  execution  of  the  conimisrion,  and  he  is  sap* 
ported  by  the  Rev.  Mr.  Lewis.  They  have  objected  to  oor  witnessest 
out  have  proved  nothing  against  Abrahall ;  and  as  to  Fisher^  the  other 
witness  objected  to,  they  nave  only  proved  that  she  swore  upon  her 
examination  before  the  commissioners,  what  upon  an  interrogatory  in 
this  cause  she  says,  she  did  not  remember  she  had  sworn,  which  will  not 
afiect  her  testimony.  On  5th  September,  1754,  the  Chancellor  of  Here- 
ford gave  sentence  for  the  will  of  2d  December,  1746. 

Dr.  Pinfold^  for  Rodd. — Rodd  was  niece  and  next  of  kin  to  deceased. 
The  grand  question  is,  capacity.  Deceased  had  ^reat  affection  for 
Rodd.  She  was  executrix  and  residuary  legatee  m  former  wills  of 
deceased ;'  Lewis  was  likewise  benefited  in  those  wills ;  strong  custody 
from  20th  October,  1746,  to  deceased's  death ;  no  dispute  or  difference 
happened  between  deceased  and  Rodd;  Lewis,  without  deceased's 
orders,  turned  Rodd  out,  and  would  not  suffer  her  to  come  to  deceased, 
though  she  frequently  sent  messages  to  have  leave  to  wait  on  deceased. 
.  On  4th  December,  1746,  Lewis  wrote  a  letter,  in  which  she  said,  **  I 
hav^  made  them  surrender  my  poor  aunt  to  me."  Will  made  by  execu- 
trix's husband ;  no  instructions ;  no  previous  declarations.  Will  wrote 
in  the  kitchen ;  deceased  above  stairs  in  bed.  Will  wholly  for  the  benefit 
of  the  Lewis  family;  Rodd  not  named  in  it;  made  when  deceased  was  very 
ill ;  two  of  the  witnesses  servants  to  Lewis ;  as  to  capacity,  deceased  often 
did  not  know  her  niece,  she  fancied  the  parson  of  the  parish  was  in 
love  with  her.  He  thought  her  mad,  and  therefore  refused  to  give  her 
the  sacrament  at  Christmas,  1744;  commission  of  lunacy  executed  on 
6th  and  7th  February,  1746;  deceased  brought  before  the  Commission- 
ers, and  examined  by  them ;  they  found  she  could  not  give  answers  to 
common  questions;  told  them  she  had  made  no  will  lately,  but  had 
made  one  about  five  years  before ;  jury  unanimously  returned  that  she 
was  and  had  been  insane,  and  incapable  of  managing  her  affairs  from 
March,  1745. 

Witnesses  for  Lewis. 

1.  James  Matthews. — One  day  in  the  beginning  of  December,  1746, 
deponent  went  to  producent's  house  at  Ross,  about  nine  or  ten  in  the 
moming«to  visit  deceased,  and  went  into  her  chamber,  and  there  asked 
producent,  if  deceased  had  made  her  will,  or  altered  her  old  one,  as  she 
aesigned  to  do;  producent  answered  that  she  had  not;  deceased  asked 

Eroducent  what  deponent  said ;  producent  telling  her,  deceased  said  she. 
ad  not  made  a  new  will,  but  would,  as  soon  as  producent's  son  came 
from  Gloucester;  deponent  told  her  he  believed  producent's  husband 
could  do  it  as  well ;  deceased  said  she  thought  not,  for  he  had  not  been 
able  to  write  for  some  time ;  producent  said  she  would  send  and  ask  him ; 
deceased  desired  she  would  do  so;  deceased  then  seemed  to  be  of 
sound  mind. 

3.  Int.  Deceased  for  many  years  had  a  paralytic  disorder,  but  believes 
it  did  not  impair  her  capacity.  4.  Int.  Deponent  nev^r  heard  why  Dr. 
Morgan  refused  her  the  sacrament. 

h  Int.  Btio  loco,    Ministrant  used  to  be  a  favourite  of  deceased's. 

2.  Betty  Abrahall. — The  2d  December,  1746,  deponent  was  desired  to 
go  to  Lewis's  house  to  be  a  witness  to  deceased's  will,  deponent  went 
about  aine  at  night,  M  .  Lewis  produced  a  will,  and  read  it  over  to 
deceased  in  presence  of  deponent  and  the  other  subscribing  witnesses ; 
producent  a«ked  deceased  if  it  was  to  her  mind  7  deceased  said»  "I  think 
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90;"  prodacent  replied,  that  is  no  will  at  all,  but  ii  it  was  not  to  her  satis- 
faction^  desired  her  to  speak«  that  it  might  be  made  to  her  liking ;  then 
the  said  will  was  read  a  second  time,  and  deceased  said  she  did  not 
know  how  to  have  it  altered  more  to  her  sati^action,  and  then  the  said 
will  was  laid  before  her,  and  a  pen  was  put  in  her  hand;  she  attempted 
to  write,  but  was  not  able  of  herself;  deponent  told  her  she  thought  her 
mark  would  be  sufficient,  but  the  deceased  said  she  would  write  her 
name  at  full  length,  and  deceased  desired  somebody  to  assist  her  in 
writing  her  name ;  deponent  then  held  her  hand ;  deceased  named  each 
letter  of  her  name,  ana  deponent  guided  her  hand  to  write  each  letter  as 
she  named  it;  and  then  deceased  sealed  and  delivered  it  to  Penelope 
Ijewis  as  her  will,  in  presence  of  the  witnesses  subscribed ;  deponent  and 
the  rest  of  the  witnesses  attested  it  in  presence  of  the  deceased  and  each 
other;  deceased  appeared  to  be  of  sound  mind;  deceased  had  her  hat 
on,  because  the  canale  was  troublesome  to  her  eyes. 

6.  Int.  The  will  was  executed  about  nine  at  night.  7.  Int.  Respond- 
ent was  formerly  servant  to  deceased,  and  has  beon  entertained  by  her 
since  the  will  was  made.  8.  Int.  Has  often  heard  deceased  speak  well 
of  Rodd ;  has  heard  producent  say  Rodd  was  executrix  of  a  former  will. 
9.  Int  Producent,  in  October,  1746,  shut  Rodd  out  of  her  house,  and 
would  not  suffer  her  to  see  deceased  afterwards.  10.  Int.  Respondent 
did  not,  on  her  examination  before  the  commissioners,  declare  that 
deceased  was  better  on  Gth  February,  1746,  than  she  had  been  for  a 
year  before. 

3.  Eleanor  Fisher. — Deponent  is  servant  to  producent ;  proves  what 
passed  at  the  execution  of  the  will  exactly  the  same  as  Abrahall ;  says 
deceased  desired  the  persons  present  to  be  witnesses  to  her  executing  it ; 
deceased  of  sound  mind. 

9.  Int.  Gives  account  of  producent  shutting  Rodd  out  of  her  house. 
Deponent  looked  on  deceased  as  capable  to  direct  her  affairs.  10.  Int 
Deponent  did  not,  as  she  remembers,  swear  as  interrogate  at  the  com- 
mission of  lunacy,  viz.  that  deceased  was  better  that  day,  on  6th  Feb- 
ruary, 1746,  than  she  had  been  for  a  year  before. 

.4.  Sarah  Smith. — Proves  will  was  read  to  deceased  in  presence  pf  all 
the  witnesses ;  gives  exactly  the  same  account  as  the  two  last  witnesses 
of  what  passed  at  the  execution  of  the  will ;  deceased  of  sound  mind, 
&c. 

].  Int.  Deponent  never  thought  deceased  incapable  of  directing  her 
affairs ;  her  memory  sometimes  failed  her  for  a  little  while,  but  she  soon 
recollected  herself.    8.  Int.  Rodd  used  to  attend  deceased. 

Will  read. 

Witnesses  for  Rodd. 

1.  Walter  Webb. — ^Within  two  months  before  deceased's  death,  depo- 
nent went  to  Lewis's  house  with  a  message  from  Mrs.  Rodd  to  know 
whether  she  would  be  permitted  to  see  deceased,  but  nobody  would 
come  to  the  door  to  speak  to  deponent ;  has  heard  deceased  say  she 
regarded  Rodd  as*  her  child.  7.  Int  Deceased  lived  twenty  years  with 
Lewis,  and  her  husband  was  deceased's  nephew. 

2.  JBIizabeth  Price. — Deceased  was,  for  the  most  part,  incapable  of 
managing  her  affairs.  She  did  not  sometimes  know  deponent,  or  Mrs. 
Rodd;  did  the  offices  of  nature  without  knowing  it,  and  did  not  know 
when  she  was  in  bed ;  Lewis  refused  to  let  Rodd  come  to  deceased ;  has 
heard  Rodd  was  executrix  of  former  wills. 
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.  4«  Int  Deceaied  was  light-beaded  when  she  did  the  oflkea  of  nature 
under  her,  but  afterwards  she  grew  better  in  her  health. 

3.  Thomas  Hardwick,  parish  clerk  of  Roa8.-^About  half  or  three 
quarters  of  a  year  before  deceased  died,  deponent  conversed  with  her 
in  the  church-yard,  and  she  then  seemed  diMMrdered  in  her  senses ;  Dr. 
Morgan  sent  deponent  to  tell  her  he  could  not  sive  her  the  sacramentp 
because  idie  was  disordered  in  her  senses,  and  be  did  refuse  her  in  the 
jchurch ;  Rodd  used  to  attend  deceased. 

5.  Int  Deponent  knows  there  was  a  correspondence  between  deceased 
and  Dr.  Morgan  by  letters  and  messages,  for  six  or  seven  years,  in 
which  she  claimed  a  promise  of  marriage  from  him ;  deceased  owned 
to  deponent  she  had  wrote  love  letters  to  Morgan.  7.  Int  Deceased 
lodged  at  Lewis's  for  above  twenty  years. 

2.  Int  2do  loco.  Since  Christmas,  1744,  Dr.  Morgan's  curate,  by  his 
permission,  administered  the  sacrament  at  Ross  church  to  deceased. 

3.  Int.  Deponent  went  from  deceased  to  Dr.  Morgan  to  desire  him  to 
permit  her  to  receive  the  sacrament  at  Easter,  1745,  but  lie  refused,  say* 
ing  she  was  a  crazy  wicked  woman,  but  at  that  time  she  appeared  to 
deponent  to  be  sensible,  and  as  fit  as  any  body  to  receive  it.  4.  Int  Dr. 
Morgan  refused  to  administer  the  sacrament  to  her  at  Christmas,  1744; 
she  retired  to  a  pew  in  the  church. 

4.  Mary  Ross. — Deposes  to  Morgan's  refusing  to  sive  deceased  the 
sacrament,  and  his  telling  her  she  was  disordered  in  her  senses  by  the 
letters  she  sent  him ;  says  she  received  a  letter  from  Penelope  Lewis  on 
4th  December,  1746,  in  which  were  these  words:  '*I  have  mude  them 
stirrender  the  custody  of  my  poor  aunt  to  me." 

4.  Int  4to  loco.  Deponent  once  visited  deceased  after  the  2d  Decem- 
ber, 1746 ;  ministrant  was  very  careful  of  deceased ;  she  then  talked  very 
rationally  before  she  drank  a  clram,  but  not  after. 

5.  Mary  Webb. — Sometimes  deceased  talked  sensibly,  and  somelimea 
hot ;  and  sometimes  did  not  know  persons,  and  would  order  her  bed  to 
be  warmed  when  she  was  in  it ;  believes  she  had  then  a  fever  upon  hen 

6.  John  Puckmore.-— Deponent  was  never  acquainted  with  deceased; 
depoQcnt  was  a  juror  on  the  commission  of  lunacy,  and  was  present  on 
her  examination,  and  thought  her  out  of  her  senses ;  she  said  her  hus- 
band had  been  dead  fourteen  years,  whereas  he  had  been  dead  thirty 
years ;  gives  several  other  instances  of  her  want  of  memory. 

3.  Int  Believes  she  had  some  lucid  intervals,  but  not  long. 

7.  James  Clark. — ^Deponent  only  knew  deceased  by  sight ;  d^xment 
was  a  juror  on  the  commission ;  deposes  to  her  examination  to  the  same 

f purpose  as  the  last  witness,  and  says  she  told  them  she  had  made  no  will 
ately,  but  she  made  one  about  five  years  ago ;  believes  she  was  not  in 
her  senses. 

2.  Int  She  appeared  to  be  sober.  3.  Int  She  did  not  give  on* 
rational  answer. 

8.  John  Clark. — Deponent  was  a  juror  on  the  commissioa ;  believes 
deceased  was  out  of  her  senses. 

2.  Int.  Respondent  desired  deceased  to  take  time  to  answer  questions; 
repeats  the  questions  put  to  her,  and  her  answers,  as  the  other  witnesses 
did ;  deceased  was  ttien  sober.  3.  Int.  Does  not  believe  she  was  aJto- 
gether  insensible. 

2.  Int  tertio  loco.  Believes  no  notice  was  given  to  deceased  of  ihm 
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eommiMioo,  or  to  any  person  on  her  behalf,  till  6th  February,  1746,  the 
day  it  was  executed. 

Witnesses  for  Lewis. 

1.  Jane  Mattbew8.*^Lewis  was  greatly  benefited  by  former  wills  of 
deceased ;  deponent  has  often  conversed  with  deceased  within  two  years 
of  her  death ;  she  was  at  those  times  in  her  senses,  and  particularly  in 
the  morning  of  the  day  the  will  was  made;  after  October,  1746,  depo« 
nent  heard  deceased  say  Mrs.  Rodd  had  used  her  ill,  and  she  would 
alter  her  will ;  believes  deceased  had  a  very  good  character^ 

2.  Int.  The  will  to  which  deponent  was  a  witness  was  drawn  by  Mr. 
Thomas  Lewis. 

2.  Francis  Gregory.— On  18th  Feb.  1746,  deponent  attended  deceased 
as  a  physician ;  deponent  asked  her  many  questions,  and  she  answered 
irery  rationally ;  believes  she  was  then  capable  of  making  a  will,  and 
has  no  reason  to  suspect  the  contrary ;  deponent  then  asked  deceased  if 
•he  had  made  her  will ;  she  replied,  she  had  made  her  will ;  deponent 
said  *'  I  hope  it  is  to  your  satisfaction ;"  she  answered  it  was. 

8k  Int.  Ueceased,  of  her  own  accord,  expressed  satisfaction  in  the 
usage  she  had  met  with  from  producent  11.  Int  Deceased,  without 
direction  of  any  person,  told  deponent  she  had  made  her  will,  and  that 
it  was  to  her  satisfaction. 

8.  John  Lewis,  clerk.— Deponent  lived  in  the  same  house  with 
deceased  till  October,  1745,  and  was  again  at  producent's  house,  who  is 
deponent's  mother ;  for  six  days  in  September,  1746,  deponent  always 
found  deceased  io^her  senses,  and  thought  her  so  in  February,  1746; 
deponent  was  present  at  the  conversation  between  deceased  and  Dr. 
Gregory  on  tne  18th  February,  1746,  and  confirms  said  Gregory's 
account  thereof. 

4.  Eleanor  Fisher.-— Deponent  knew  deceased  a  year  and  a  quarter 
before  her  death ;  she  had  her  senses,  except  when  intoxicated  with 
liquor ;  Rodd  used  to  persuade  deceased  to  drink  spirituous  liquors,  and 
she  was  often  fuddled  thereby;  Lewis  entreated  Rodd  not  to  give- 
deceased  any  more  strong  liquors,  but  she  continued  to  give  them  to 
deceased  privately,  and  deceased  drank  as  much  as  before ;  deceased 
had  a  violent  fever,  Mrs.  Lewis  took  great  care  of  her ;  Rodd  took 
away  the  keys  of  deceased's  drawers,  and  deceased,  upon  looking  over 
her  things,  said  Rodd  had  robbed  her  of  her  money,  plate,  clothes,  d&c. 

4.  Int.  Deceased  had  a  palsy  in  her  head,  sometimes  did  the  offices  of 
nature  under  her  from  weakness,  but  was  sensible  of  it ;  producent  has 
sent  deponent  for  cinnamon  water  for  deceased.  6.  Int.  When  Rodd 
went  away  in  October  producent  bolted  the  door  after  her.  6.  Int  Depo- 
nent has  heard  of  a  will  prior  to  the  present,  in  which  Rodd  was  execu* 
trix ;  believes  deceased  was  not  prevailed  on  by  threats  or  otherwise  to 
execute  the  will  pleaded. 

5.  Mary  Newton^-^Depoaent  was  servant  to  producent;  deceased 
used  in  general  to  talk  sensibly,  but  sometimes  talked  otherwise ;  says 
Rodd  omn  sent  her  for  aniseed  water,  and  used  to  give  it  to  deoeasedi 
which  deponent  believes  made  deceased  talk  irrationally. 

8.  Int  Deponent  was  a  witness  at  the  commission,  and  believes  she 
might  then  declare  that  for  haif-a-year  before,  deceased  was  sometimes 
incapable  and  sometimes  capable  of  manaffinf  her  afifairs,  but  believes 
the  dSd  not  declait  the  was  incapable  oa  the  day  the  commissioQ  was 
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6.  Betty  Abrahall — Deceased  was  impaired  in  her  understanding  l^ 
age  and  sickness,  but  continued  to  be  of  sound  mind. 

8.  Int.  After  the  execution  of  the  commission  deceased  charged  Rodd 
with  ingratitude,  and  said,  <'  If  I  had  not  made  my  will  already  I  would 
do  it  yet,  and  if  it  was  not  secured  to  the  Lewis's  it  was  their  own 
fault,'*  and  that  she  would  execute  any  other  writing  to  secure  it  to 
them.  11.  Int.  At  said  time  she  appeared  to  be  of  sound  and  disposing 
mind. 

7.  Elizabeth  Meredith  Hill. — Deponent  knew  deceased  two  years 
before  her  death,  and  she  was  all  that  time  sensible,  but  weak,  in  body; 
deponent  saw  her  once  before  and  once  after  the  will  was  executed. 

4.  Int.  Deceased  formerly  intended  to  benefit  Rodd,  and  made  her 
executor  and  residuary  legatee. 

6.  Mary  Hill. — Deponent  often  conversed  with  deceased  for  two  yean 
before  her  death,  and  she  was  at  all  those  times  very  sensible ;  after 
October,  1746,  deceased  said  Mary  Rodd  had  used  her  very  ill,  and 
was  a  Judas  to  her ;  she  spoke  much  in  praise  of  Lewis,  and  said,  she 
would  provide  for  her ;  believes  deceased  was  sensible  to  her  death. 

3.  Int.  Respondent  was  never  refused  access  to  deceased.  4  Int. 
Believes  deceased  formerly  intended  to  leave  a  share  of  her  effects  to 
Rodd. 

Witnesses  for  Rodd  on  her  exceptive  allegation. 

1.  George  Davis. — Betty  Abrahall  and  Eleanor  Fisher  were  wit- 
ness examined  on  the  commission  against  the  lunacy,  and  Abrahall 
then  swore  she  guided  deceased's  hand  to  sign  the  will ;  Fisher  swore 
deceased  was  better  in  her  senses  on  the  day  the  commission  was  exe- 
cuted than  she  had  been  for  a  year  before;  deponent  was  a  commis- 
sioner ;  deceased  appeared  to  be  incapable. 

8.  Int.  5to  loco.  Tne  commission  was  taken  out  by  deponent's  brother, 
Philip  Davis,  who  married  Rodd's  sister;  believes  deceased  made  a 
will  m  1745,  and  was  then  of  sound  mind ;  deponent  was  a  witness  to 
it.  7.  Int.  Deponent  took  minutes  of  what  passed  at  the  execution  of 
the  commission. 

2.  Charles  Jones. — Deposes  the  same  as  to  Fisher's  deposition  on  the 
commission  as  the  last  witness. 

1.  Int.  Deponent  only  knew  deceased  by  sight  1.  Int  3(tb  loco* 
Deponent  has  heard  producent  was  concerned  in  getting  the  commis- 
sion; .the  jurors  unanimously  signed  the  verdict. 

8.  Walter  Curl. — Deceased  appeared  insensible  when  she  was  exa- 
mined on  the  commission. 

Dr.  Hay's  argument  for  Lewis. — The  single  question  is,  whether 
deceased  had  capacity  to  make  a  will  on  2d  December,  1746;  she 
declared  her  intention  to  alter  her  will  to  Matthews ;  supposing  custody, 
it  was  a  misbehaviour  but  will  not  affect  the  will.  Deceased  talked 
insensibly  when  she  had  a  fever,  and  when  she  was  fuddled,  but  not  at 
other  times.  The  inquisition  is  not  conclusive  evidence ;  upon  doubtful 
evidence  the  jurors  alwavis  make  a  return  for  a  commission.    It  does  not 

Spear  that  the  jury  had  any  evidence  to«find  deceased  incapable  from 
arch,  1745. 

Dr.  Sma&roke^  same  side. — The  commission  was  secretly  obtained. 
Dr.  Pinfold^  contra,  for  Rodd. — ^I  shall  consider  circumstances  pre- 
ceding and  subsequent  to  the  will ;  preceding^— long  afiection  to  Rodd ; 
no  instance  of  her  having  disobliged  deceased  before  the  time  that  Lewii 
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turned  Rodd  out  of  her  house.  The  prior  wills  were  in  favour  of  Rodd : 
total  exclusion  of  her  in  this  carries  the  strongest  suspicion  of  indirect 
practices.  It  does  not  appear  that  William  Lewis  saw  deceased,  to 
take  instructions  from  her  for  the  will ;.  deceased  can't  be  supposed  to 
have  understood  the  general  clause,  giving  Mrs.  Lewis  to  her  separate 
use  what  should  accrue  from  her  executorship.  A  verdict  of  a  jury  on 
a  commission  has  great  weight.  Spike  against  Pitt^  Deleg.  The  recog-* 
nition  on  the  18th  February  is  strong,  but  Gregory  seems  to  have  been 
sent  to  deceased  only  to  talk  with  her  about  her  will. 

Dr.  Beiteswarthj  same  side. — If  the  court  can  give  entire  credit  to  the 
subscribing  witnesses  there  is  a  full  proof  of  capacity.  Deceased  did 
not  give  Lewis  orders  to  turn  Rodd  out  of  doors,  or  to  prevent  her  coming 
to  deceased.  Lewis  imposed  on  deceased  as  to  Rodd's  having  used 
her  ill. 

JuDOMEITT^SlR  GbORGE  LeB. 

I  was  of  opinion,  deceased's  capacity  at  the  time  of  making  the  will 
was  sufficiently  established  by  Matthews,  who  deposes  to  deceased's 
intention  of  altering  her  will,  and  to  her  full  capacity  in  the  morning  of 
the  2d  December,  and  by  all  the  subscribing  witnesses,  who  give  very 
minute  accounts  of  what  deceased  said  and  did  at  the  execution  of  the 
will ;  all  of  which  show  capacity,  and  no  material  objection  has  been 
proved  against  any  of  those  witnesses;  they  are  supported  by  other 
witnesses  as  to  her  general  capacity,  and  the  recognitions  after  the  com« 
mission  put  the  matter  out  of  doubt.  Where  a  testator  is  in  his  senses, 
and  the  will  is  read  over  to  and  approved  by  him,  instructions  are  not 
necessary ;  and  I  could  not  think  this  a  custody,  because  nobody  was 
restrained  from  coming  to  deceased  but  Mrs.  Rodd.  There  was  nothing 
to  encumber  this  evidence  but  the  verdict,  which  I  could  not  think 
strong  enough  to  set  aside  the  positive  evidence  of  sanity  at  the  time  of 
making  the  will.  I  therefore  affirmed  the  sentence,  and  remitted  the 
cause,  but  did  not  give  costs. 


RILER  alias  RYLER,  against  COSEN.— p.  189. 


Appeal  from  NanxAdu 


A  lewee  barred  (rom  reoovering  titbet,  because  bia  leaae  had  been  rendered  void  by  tbe  nott 

residence  of  the  ineambent 


ROWLAND  against  JONES.— p.  191 
Appeal  from  St.  DavieTs. 


A  clergyman  raspeoded  for  dmnkennen. 


Vol.  VI.  la 
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PREROGATIVE  COURT  OF  CANTERBURY. 

BRADDYLL,  formerly  JEHEN,  against  JEHEN.— p.  193. 

Marriage  and  the  birth  of  a  child  are  a  presampliTe  re?ocation  of  a  will. 
In  order  to  re?ive  a  will  made  before  roarriagfe  and  the  birth  of  issue,  there  most  be  a  repabliea* 
tioo,  or  Bome  ezpreae  declaration  which  will  amount  to  a  rcpablieation. 

Dr,  Simpton^  for  Mr.  Young  Jehen. — ^John  Jehen  deceased  died  the 
26th  August,  1751,  made  his  will,  dated  the  18th  October,  1740 ;  after- 
wards on  the  24th  February,  1740-50,  married  Grace  Hanson;  in 
October  1750,  she  was  delivered  of  a  dead  child,  but  after  deceased's 
death  on  the  2nd  January  1751-2,  she  was  delivered  of  a  daughter; 
deceased  left  at  his  death,  besides  his  wife  and  this  posthumous  child,  a 
mother  and  Mr.  Young  Jehen,  his  brother,  and  a  sister  married  to  Mr. 
Baker;  the  posthumous  child  died  in  April  1752.  This  suit  commenced 
in  June  17^2.  Pending  this  suit,  viz.  in  1753,  Mrs.  Jehen,  the  deceased's 
widow,  married  Mr.  Braddyll ;  Young  Jehen  was  appointed  executor  of 
the  will,  she  cited  him  to  prove  it  by  witnesses,  &c. ;  he  appeared  and  pro- 
pounded it ;  she  pleaded  that  it,  was  revoked  by  the  testator's  subsequent 
marriage  and  birth  of  a  child,  and  also  pleaded  affection  to  her,  and  de- 
clarations, &c.  that  the  deceased  did  not  intend  the  will  should  subsist. 
On  the  contrary,  Jehen  pleaded  deceased's  intention  that  it  should  stand 
as  his  will,  and  recognitions  of  it ;  the  deceased  had  a  real  estate  of  42/.  a 
year,  and  a  reversionary  estate  of  50/.  a  year  after  his  mother's  death, 
and  a  personal  estate  of  near  3,000/. ;  this  will  wholly  relates  to  personal 
estate ;  the  real  estate  is  in  gavelkind,  by  which  tenure  the  widow  is  enti- 
tled during  her  widowhood  to  a  moiety  of  deceased's  whole  real  estate ; 
the  deceased  was  about  18  years  old  when  he  made  the  will;  he  gives 
thereby  a  third  part  to  trustees  for  his  mother  for  life,  and  then  to  his 
brother  Young  Jehen,  another  third  to  him,  and  the  remaining  third  to 
trustees  for  the  separate  use  of  his  sister  Baker;  there  is  full  proof  of  the 
factum  and  execution  of  the  will,  and  that  deceased  made  it  voluntarily; 
deceased  recognized  it  in  1749,  had  great  affection  for  his  relations,  his 
affection  to  his  wife  is  doubtful;  deceased  knew  his  wife  was  with  child; 
she  and  her  family  knew  he  had  a  will,  and  had  it  by  him ;  deceased's 
bther  and  grandfather  did  not  leave  their  estates  at  the  disposal  of  their 
wives,  he  approved  of  their  conduct,  and  said  he  would  not  leave  his 
estate  to  his  wife,  which  declaration  he  made  the  winter  after  his  mar- 
riage ;  she  expressing  dissatisfaction  thereat,  he  told  her  she  would  have 
half  his  real  estate ;  the  last  year  of  his  life  he  often  said  he  should  not 
live  long ;  he  declared  to  his  mother  it  was  imprudent  not  to  have  a  will 
by  her ;  he  was  in  a  bad  state  of  health,  and  in  expectation  of  death ; 
even  William  Hanson  their  principal  witness  owns  he  was  in  an  indiffer- 
ent state  of  health,  but  on  his  second  examination  he  retracts.  Excep- 
tions to  Hanson  and  Martha  Stopford,  from  their  swearing  he  was  in 
good  health,  when  by  letters  it  appears  they  knew  the  contrary ;  by 
agreement  between  Grace  and  Young  Jehen,  she  has  21/.  a  year  out  of 
deceased's  gavelkind  estate.  Hanson  and  Stopford  depose,  that  deceased 
said  a  short  time  before  his  death,  that  be  would  lea\'e  all  to  his  wife ; 
Stopford  has  sworn  she  never  declared  she  heard  deceased  say  that  he 
bad  a  will,  the  contrary  is  proved  against  her ;  deceased  had  frequent 
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opportunities  of  making  a  new  will ;  recognition  in  November  1750 ;  in 
presence  of  his  mother  and  wife,  he  declared  he  had  made  his  will,  and 
secured  his  sister's  share  from  her  husband;  in  March  or  April  1751, 
declared  the  same  again,  and  said  **  Hanson  has  my  will ;".  the  witnesses 
say  they  believe  he  intended  this  will  should  stand,  notwithstanding  his 
marriage  and  his  wife  being  with  child;  marriage  and  birth  of  children, 
without  other  circumstances,  is  not  a  revocation;  if  it  has  been  revoked, 
it  is  revived  again  by  recognition. 

Dr.  Hatfy  for  Braddytl. — The  widow  prays  administration  to  the 
deceased  as  dying  intestate;  this  is  opposed  by  the  brother  who  has 
propounded  a  will  dated  ]8ih  October,  1741),  in  which  he  is  executor.  I 
agree  the  dates  are  rightly  stated.  That  the  deceased  had  great  affec- 
tion for  his  wife  appears  from  his  letters  to  her;  the  will  was  not  in 
deceased's  custody  after  execution,  it  was  kept  by  Hanson.  The  first 
question  is,  whether  a  marriage  and  birth  of  a  child  subsequent  to  a  will, 
is  not  by  law  a  revocation  ?  Declarations  only  support  the  presumption 
^  of  law.  A  widow  by  tenure  in  gavelkind  looses  her  share  if  she  marries. 
'  She  has  therefore  now  no  sort  of  provision,  for  that  is  lost  by  her  second 
marriage. 

Admitted  the  will  was  duly  executed,  and  Brown,  a  witness  to  it,  says 
it  was  left  in  deceased's  hands  at  the  time  of  execution. 

Witnesses  for  Braddyll. 

1.  William  Hanson,  dry  Salter. — ^Deponent  is  brother  to  producent; 
knew  deceased  three  or  four  years  before  his  death ;  Grace  married 
deceased  24th  February  1749-50 ;  she  was  delivered  about  eight  or  nine 
months  aft^r  of  a  dead  child;  deceased  died  in  August  1751 ;  in  Janu- 
ary 1752,  producent  was  delivered  of  a  daughter  named  Elizabeth.. 

12.  Int.  About  a  month,  or  sjx  weeks,  or  two  months  before  deceased 
died,  he  told  deponent  that  some  time  before  his  marriage  he  had  made 
his  will  at  the  request  of  his  mother  and  brother,  but  that  as  he  was  now 
married  and  his  wife  with  child,  he  was  determined  to  make  a  new  will, 
and  he  would  leave  all  he  could  to  his  said  wife  and  child,  and  desired 
respondent  to  go  with  him  to  Mr.  Nuttall,  respondent's  attorney ;  respon- 
dent said  he  would  go  with  him  at  any  time ;  deceased  said  as  he  was 
under  age,  and  had  some  freehold  and  some  leasehold  estates,  and  some 
money  on  mortgage,  and  in  the  stocks,  and  as  he  was  not  in  possession, 
he  could  not  tell  what  he  had  to  leave,  but  that  when  he  went  to  Canter- 
bury he  would  bring  up  his  old  will,  which  he  said  was  in  the  hands  of 
one  Mr.  Hanson,  an  attorney  there,  and  that  would  serve  him  to  make  a 
new  will  by,  but  deceased  never  afterwards  went  to  Canterbury;  he 
never  said  any  thing  else  to  respondent  concerning  his  will,  except  that 
about  half  or  three  quarters  of  a  year  before,  he  said  to  respondent  that 
bis  relations  were  all  provided  for,  and  he  would  leave  his  wife  all  he  had, 
and  believes  he  was  at  Canterbury  after  said  last  declarations  once  or 
twice,  and  staid  a  fortnight  at  a  time,  and  that  producent  was  with  him 
the  last  time ;  believes  deceased  had  his  health  better  at  Canterbury  than 
in  Southwark ;  does  not  believe  he  was  in  a  declining  state  of  health  at 
that  time.  13.  Int.  Deceased  had  a  freehold  estate  of  43/.  a  year ;  he 
had  100/.  fortune  with  his  wife* 

2.  Martha  Stopford. — Deponent  knew  deceased  about  five  years;  pro- 
ducent and  deceased  married  in  February  1740-50 ;  she  had  a  dead  child; 
producent  far  gone  with  child  at  deceased's  death,  and  she  was  after- 
wards delivered  of  a  daughter. 
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11.  Int.  Deponent  was  told  deceased  had  a  will,  but  does  not  know  by 
whom;  deponent  heard  deceased  say  within  six  weeks  before  his  death, 
that  he  would  make  his  will  and  give  all  he  had  to  his  wife ;  deponent 
did  not  at  any  time  before  or  after  deceased's  death  acknowledge  in  the 
presence  of  any  one,  that  she  had  heard  deceased  say  he  had  made  a 
will. 

Elizabeth  and  William  Bridges  examined  by  Braddyll,  but  read  to  inter- 
rogatories by  Jehen's  counsel. 

3.  Elizabeth  Bridges. — 3.  and  4.  Int.  Believes  deceased  to  his  death 
well  knew  and  remembered  he  had  made  the  will  pleaded,  and  that  he 
considered  it  as  his  will,  and  he  twice  declared  to  respondent  that  he  had 
made  his  will ;  the  first  time  was  in  November  after  his  marriage,  when 
he  said  to  respondent,  who  was  his  mother,  **  I  wonder  you  won't  make 
your  will  and  settle  your  affairs,  for  if  you  should  die  Baker  will  have 
my  sister  Sally's  share;  for  my  part  I  have  made  mine,  and  taken  care 
Baker  shall  have  nothing  of  mine ;"  the  other  time  was  about  Christmas 
following,  when  his  wife  was  present,  and  he  then  said  to  respondent,  **  I 
wonder  you  won't  make  your  will,  you  won'tdie  the  sooner  if  you  make 
it ;  if  you  don't  make  one.  Baker  will  have  Sally's  share ;  I  have  made 
mine,  and  taken  care  he  shall  have  nothing  of  mine." 

6.  Int  At  said  times  deceased  advised  her  to  leave  to  his  sister  as  he 
had  done,  separate  from  her  husband,  respondent  thereby  understood 
that  he  intended  his  will  should  operate ;  the  posthumous  child  died  in 
April,  1752.  6.  Int  Believes  deceased  well  knew  his  wife  was  with 
child  before  her  miscarriage,  and  that  she  was  with  child  at  his  death,  ^ 
and  when  he  was  at  Canterbury  the  last  time,  he  got  green  fruit  for  her, 
which  she  was  fond  of.  7.  Int.  The  end  of  July  or  beginning  of  August, 
1751,  he  said  at  Mr.  Hanson's  house,  in  deponent's  presence,  to  his  wife, 
**  You  have  not  spoke  to  my  mother ;"  respondent  asking  about  what,  he 
said,  "She  knows;"  respondent  soon  after  went  down  stairs,  and  Grace 
and  Miss  Stopford  came  also  down;  respondent  asked  Grace  what  her 
husband  wanted  her  to  speak  to  deponent  about,  she  said,  to  ask  her 
advice,  whether  she  should  be  blooded,  and  Grace  then  told  respondent 
she  had  been  quick  with  child  about  a  fortnight,  8.  Int.  Deceased  was 
seldom  well  after  his  marriage,  he  went  to  Canterbury  twice  for  his 
health ;  the  first  time  he  went  at  Christmas  and  staid  five  weeks,  and  t^e 
last  time  be  went  with  his  wife  in  May,  1751,  and  staid  eight  weeks,  and 
was  very  ill.  10.  Int.  Deceased  has,  in  presence  of  his  wife,  said,  that 
women  were  not  fit  to  be  trusted  with  money  to  give  to  another  husband, 
and  said,  he  would  not  leave  what  he  had,  at  the  disposal  of  his  wife  or 
any  woman  in  the  world ;  he  had  100/.  with  his  wife. 

4.  William  Bridges. — ^Int.  3,  and  4;  in  November,  1750,  deceased 
declared  he  had  made  his  will  and  secured  his  sister's  share ;  believes  he 
intended  his  will  should  subsist ;  to  the  other  interrogatories  deposcfs  the 
same  as  the  last  witness. 

9.  Int.  Deceased,  in  June,  1751,  ofiered  Baker  a  wager  that  his,  de^ 
ceased's,  wife  would  be  brought  to  bed  before  Baker's.  10.  Int.  The 
Christmas  after  his  marriage,  deceased  declared  no  woman  should  have 
the  disposal  of  his  estate. 

5.  James  Clark. — Deceased  made  his  addresses  to  his  wife  three  or 
four  months  before  his  marriage. 

Witnesses  for  Braddyll  on  another  allegation. 

1.  William  Hanson* — Deceased  and  producent  were  very  fond  of  each 
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oCher^  EDd  continued  so  to  his  death ;  she,  during  her  widowhood,  had 
only  21/.  9  year  out  of  deceased's  gavelkind  estate ;  deponent  is  a  sub- 
scribing witness  to  a  deed  between- prod ucent  and  Young  Jehen  about 
said  estate;  deceased's  personal  estate  was  about  2,300/. 

2.  Martha  Stopford. — Proves  affection  between  deceased  and  produ- 
cent,  which  continued  most  strongly  to  his  death ;  and  about  two  hours 
before  he  died;  he  desired  the  d^onent  to  send  the  producent  to  him  to 
bed. 

d.  John  Stokes,  gent — In  1748  deponent  came  to  know  deceased  ;  he 
showed  great  love  for  producent,  and  particularly  in  his  last  illness. 

4.  Georffe  Crawford,  gent. — Deponent  is  attorney  for  producent; 
proves  deed  of  assignment  of  moiety  of  gavelkind  estate  by  Young  Jehen 
to  producent ;  the  said  moiety  is  forfeited  by  her  second  marriage. 

Witnesses  for  Jehen. 

1.  Williaoi  Bridges. — ^Deceased  left  a  mother,  who  is  deponent's  wife, 
a  brother  and  a  sister,  for  whom  he  had  sreat  affection  to  his  death ; 
deceased  was  in  possession  of  a  gavelkind  estate  of  42/.  a  year,  and  a 
reversion  of  50J1  a  year  after  his  mother's  death;  believes  he  intended 
the  will  should  operate;  proves  same  declaration  in  November,  1750,  as 
he  proved  on  interrogatories  before,  viz.  that  deceased  had  made  his 
will,  &c. ;  he  was  in  a  declining  state  of  health,  and  went  several  times 
to  Canterbury  for  his  health ;  deceased  sensible  to  the  last ;  he  knew  his 
wife  was  with  child  at  his  death ;  witness  deposes  to  same  effect  as  he 
deposed  to  the  interrogatories;  deceased  and  Grace  had  sometimes 
quarrels ;  does  not  know  the  will  was  ever  in  deceased's  custody. 

JVI  B.    The  citation  in  this  cause  issued  28th  April,  1752. 

3.  Elizabeth  Bridges. — ^Proves  the  same  as  the  last  witness ;  deceased 
and  Grace  acquainted  about  five  years  before  his  death ;  believes  he 
intended  his  will  should  stand ;  deposes  to  his  declarations,  that  he  had 
a  will,  &C. ;  the  same  as  upon  interrogatories ;  deceased  was  taken  very 
ill  about  the  20th  of  April,  1751,  and  afterwards  went  to  Canterbury  for 
two  months ;  he  knew  his  wife  was  with  child  when  he  died ;  said  his 
wife  should  never  have  the  disposal  of  his  estate  to  wronff  his  family ; 
deceased  and  Grace  often  quarrelled;  believes  he  repented  of  his  mar- 
riage. 

7.  Int.  Believes  the  will  was  always  in  Hanson's  custody. 

3.  Greorge  Baker. — Deponent  married  deceased's  sister ;  he  had  the 
greatest  affection  for  his  relations;  deceased  very  ill  in  April,  1751,  and 
came  to  Canterbury,  was  then  in  a  very  bad  state  of  health ;  deponent 
is  sure  deceased  knew  his  wife  was  with  child  ;  he  used  to  say  a  man 
was  in  the  wrong  who  left  his  fortune  to  his  wife's  disposal  to  buy  her 
another  husband;  deceased  and  Grace  often  quarrelled;  believes  he 
made  the  will  freely. 

4.  Samuel  Furrier. — Deceased  had  affection  for  his  relations;  in 
October,  or  beginning  of  November,  1749,  deceased  said  to  deponent 
that  he  had  made  his  will  and  settled  his  affairs. 

5.  Susan  Wyburn. — Deponent  was  grandmother  to  deceased ;  he  had 
great  affection  for  his  relations;  had  only  100/.  fortune  with  his  wife; 
deceased  knew  his  wife  was  with  child  when  he  died ;  deceased  was 
taken  ill  in  April,  1751,  and  came  to  Canterbury  in  May  following ; 
deceased  sensible  to  his  death  ;  the  last  time  he  went  to  Canterbury  he 
said  there*  that  he  had  done  a  foolish  thing  in  marrying,  and  said  his 
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family  would  not  suffer  by  it,  and  that  he  would  not  leave  his  estate  to 
any  wife  from  his  children. 

6.  John  Haywood. — Proves  value  of  deceased's  estate. 

7.  William  Wyburn. — Proves  deceased's  aflection  to  his  relations.  * 

6.  Int.  Deceased  was  about  eighteen  when  he  made  his  will ;  believes 
he  made  it  freely.  14.  Int.  Believes  deceased  was  in  good  health  after 
he  returned  from  Canterbury  the  last  time. 

8.  Mary  Cartwright. — Deceased  and  his  wife  often  quarrelled. 

9.  James  Hanson,  gent. — Deponent  before  the  will  was  made  received 
a  letter  from  deceased,  with  instructions  for  making  his  will ;  deponent 
drew  it,  and  sent  it  to  him. 

7.  Int.  The  will  was  wrote  by  Brown,  deponent's  clerk»  and  some 
time  after  the  execution  it  was  sent  to  deponent  sealed  up. 

Witnesses  for  Braddvll. 

1.  William  Hanson. — Deposes  to  aflection  between  deceased  and 
producent ;  deceased  returned  to  London  in  July,  1751,  with  his  wife» 
and  he  then  seemed  to  be  in  perfect  health,  and  believes  he  continued  so 
till  about  the  10th  August,  1751,  when  he  went  to  Norfolk,  and  got  cold; 
deponent  did  not  see  him  after  till  the  day  he  died. 

6.  Int.  Does  not  know,  believe,  or  has  heard  that  deceased  had  a  slight 
fever  at  any  time,  cxc^ept  in  April,  1751.  7.  Int.  Deponent  asked  Dr. 
Fothergill  what  deceased's  illness  was,*  and  what  he  died  oft  he  said, 
''of  a  mortification."  12.  Int.  Martha  Stopford  lives wiih  deponent  as 
housekeeper.  16.  Int.  Deponent  frequently  saw  deceased  in  July,  1751, 
and  he  seemed  to  be  in  good  health.  17.  Int.  Deceased  was  not  for  six 
weeks  before  his  death  in  a  declining  state  of  health.  20.  Int  Deceased 
was  very  ill  in  April,  1751.  22.  Int.  Deceased  had  a  cold,  but  never 
heard  he  had  a  fever  after  he  returned  from  Norfolk. 

2.  William  Kindleside,  apothecary. — ^Deponent  was  apothecary  to 
deceased,  was  sent  for  on  the  26th  April,  1751,  and  attended  him  till  the 
3d  May,  it  was  a  slight  illness  which  confined  him  till  the  3d  May,  when 
he  was  quite  recovered ;  believes  he  then  went  to  Canterbury ;  deponent 
never  saw  him  after  till  the  22d  August,  1751,  and  then  he  had  a  fever, 
occasioned  by  a  cold  and  an  indisposition  in  his  bowels,  and  he  then 
told  deponent  he  had  been  in  Norfolk ;  deponent  attended  him  on  the 
25th  August,  he  was  then  much  better,  but  worse  on  the  26th,  and  in  the 
evening  of  the  29th  he  grew  very  bad ;  Dr.  Fothergill' was  sent  for,  but 
deceased  died  about  twelve  o'clock  that  night;  deponent  thinks  he  died 
of  a  niortification  in  his  bowels ;  en  the  22d  August  deceased  did  not 
appear  to  be  in  danger  of  death ;  deponent  did  not  think  him  in  danger 
till  the  evening  of  the  27th  August 

6.  Int  Deponent  never  heard  of  deceased  being  ill  but  in  April  and 
August,  1751 ;  deponent  thought  it  best  for  deceased  to  go  to  Canter- 
bury in  May,  1751. 

3.  Elizabeth  Royle. — Deceased  and  Grace  seemed  very  fond  of  each 
other. 

6.  Int  Deponent  heard  Grace  say  deceased  was  weakly,  and  has 
heard  he  had  disorders  on  him  twelve  months  before  he  died. 

4.  Martha  Stopford. — Proves  affection  to  Grace  ;  on  the  20th  April, 
1751,  deceased  was  taken  ill  of  a  fever  and  cold,  and  in  May  he  went 
to  Canterbury ;  he  returned  very  well,  and  the  day  before  he  went  to 
Norfolk  he  walked  with  his  wife  and  deponent  to  Greenwich  and  back 
again ;  after  be  returned  from  Norfolk  he  complained  he  had  got  a  cold 
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in  said  journey,  and  a  stiffness  in  his  neck ;  believes  he  died  of  a  morti- 
fication ;  the  apothecary  declared  he  thought  him  in  no  danger,  and  he 
said  the  same  in  the  afternoon  of  the  day  deceased  died  ;  about  a  fort- 
night before  he  went  to  Norfolk,  deponent  heard  him  say  to  producent, 
"  Do  not  be  uneasy,  my  dear,  for  I  will  leave  you  all  I  have." 

6.  Int.  Has  heard  he  had  a  slow  fever  in  April,  1751.  8,  0,  10.  Int. 
Deponent  was  at  the  races  at  Canterbury,  in  September,  1752,  and  talked 
with  Mr.  Bridges  about  this  cause,  and  he  said  they  had  offered  Grace 
700/.  to  make  up  the  cause ;  does  not  remember  she  then  declared  that 
she  heard  deceased  say  he  had  made  his  will,  or  any  thing  to  that  effect. 
11.  Int.  Never  declared  to  any  such  effect  to  Baker.  17.  Int.  Does  not 
know  deceased  was  ill  when  he  went  to  Norfolk ;  he  went  seemingly 
quite  well.  20.  Int.  Producent's  brother,  Henry  Hanson,  was  present 
when  deceased  declared  he  would  leave  producent  all  he  had. 

5.  John  Stokes. — ^Deceased  seemed  to  be  pretty  well  when  he  last 
returned  from  Canterbury,  believes  he  continued  so  till  he  went  to  Nor- 
folk, and  the  night  before  he  seemed  to  be  very  well;  he  returned  home 
ill  with  a  cold  and  a  stiff*  neck  ;  believes  the  cold  turned  to  a  mortifica- 
tion; the  day  before  he  died  bis  apothecary  said  he  did  not  think  him  in 
danger. 

6.  Ralph  Royle. — Deceased  and  his  wife  behaved  very  affectionately 
to  each  other. 

Several  letters  from  deceased  to  his  wife,  written  from  the  2d  July, 
1750  to  the  15th  August,  1751  inclusive,  were  read,  which  expressed  the 
strongest  affection  for  her. 

Witnesses  for  Jehen. 

1.  William  Bridges. — Deceased  often  talked  of  his  death  ;  believes  it 
arose  from  his  ill  state  of  health ;  has  often  heard  him  say  it  was  impru- 
dent for  any  man  to  neglect  making  his  will ;  deceased  commended  his 
father  for  not  leaving  his  estate  at  his  wife's  disposal,  Grace  was  present, 
and  said,  ''  I  find  then  you  will  leave  me  notning,"  he  replied,  "  You 
know  you  will  have  half  my  real  estate,  die  when  I  will."  Grace  said  to 
deponent  that  she  had  frequently  heard  deceased  say  he  had  made  his 
willy  and  particularly  when  the  cause  was  beginning  she  said,  **  We  all 
know  there  was  a  will,  my  Jackey  told  me  he  had  made  his  will.'* 
Martha  Stopford,  in  1752,  at  Canterbury,  said  to  deponent,  "  We  all 
know  there  was  a  will,  for  I  have  heard  Mr.  Jehen  say  several  times 
after  his  marriage  that  he  had  made  his  will,"  deponent  said,  **  if  he 
intended  to  alter  his  will  in  favour  of  his  wife,  it  was  a  pity  he  had  not 
done  it ;"  she  replied,  "  You  know  he  was  a  close,  reserved  man,  and 
would  say  nothing  of  his  affairs,  and  I  never  heard  him  say  he  would 
alter  his  wilL" 

2.  Greorge  Baker. — Has  often  heard  deceased  say,  he  believed  he 
should  not  live  long ;  has  often  heard  him  blame  people  for  not  making 
theirwills ;  Grace  told  deponent  she  knew  there  was  a  will ;  believes 
he  had  frequent  opportunities  of  destroying  or  altering  his  will ;  he  was 
several  times  at  Canterbury ;  the  two  last  times  he  was  in  a  very  bad 
state  of  health;  in  August,  1752,  Martha  Stopford  said,  she  knew 
BOthing  of  deceased's  afi'airs,  for  latterly  he  had  no  liking  to  her,  and 
never  heard  him  say  whether  he  would  or  would  not  leave  anything  to 
his  wife,  or  say  anything  about  the  disposition  of  his  estate. 

3.  Elizabeth  Bridges. — Deceased  often  talked  of  his  death,  and  that 
he  should  not  live  long ;  he  often  pressed  deponent  to  make  her  will,  and 
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said  it  \yas  imprudent  in  every  body  not  to  make  their  wills ;  in  March 
or  April,  1751,  deceased,  in  Grace's  presence,  said  he  would  never  leave 
any  woman  what  he  had,  to  buy  her  another  husband,  Grace  said, 
•*  Then  you  will  leave  me  nothing;"  he  said,  "Yes, you  will  have  half 
my  estate ;"  Grace  said,  she  had  often  heard  deceased  say  he  had  made 
the  will  pleaded  ;  in  March  or  April,  1751,  deceased,  in  presence  of  his 
wife,  said,  "  I  have  made  my  will,"  deponent  asked  where  it  was,  he 
replied,  "  Mr.  Hanson  has  got  and  keeps  it  now." 

4.  Ann  Herritage. — Proves  deceased  coming  several  times  after  his 
marriage  to  Canterbury,  and  that  the  two  last  times  he  was  very  ill.    ' 

5.  James  Hanson. — The  will  was  kept  in  deponent's  custody,  and  was 
sent  him  soon  after  the  execution ;  deceased  never  sent  for  it  from 
deponent. 

6.  Catherine  Sladden. — The  last  time  deceased  was  at  Canterbury,  he 
said  to  deponent  he  should  not  live  long.  - 

7.  Mary  Cartwright. — Deceased  was  ill  when  he  came  last  to  Can- 
terbury. 

Several  letters  from  deceased  and  his  wife  to  his  relations,  dated  from 
30th  April,  1751,  to  his  death,  were  read  to  show  he  was  all  that  time  in 
a  bad  state  of  health. 

A  letter  from  William  Hanson  to  Young  Jehen,  dated  5th  September, 
1751,  was  read  to  affect  Hanson's  testimony,  in  which  he  says,  deceased 
died  of  a  slow  fever,  and  a  mortification  in  his  bowels. 

Read  for  Braddyll. 

David  Henriqucs. — 1.  and  2.  Int  Respondent  is  a  subscribing  witness 
to  the  deed  of  assignment  to  Grace  from  Jehen;  William  Hanson  was 
present  at  the  execution. 

Theodore  Darling. — 3.  Int.  William  Hanson  was  present  at  execution 
of  said  deed  of  assignment. 

George  Crawford.— William  Hanson  is  a  man  of  very  good  credit, 
and  is  esteemed  a  very  honest  man;  the  deed  of  assignment  was  exe- 
cuted  in  presence  of  said  Hanson  and  deponent,  and  they  were  ffoing  to 
witness  it,  but  being  told  Mr.  Jehen  had  named  witnesses  they  forebore. 

Six  witnesses  gave  William  Hanson  a  very  good  character. 

Read  the  will.  The  deceased  divides  his  personal  estate  into  three 
parts;  gives  one-third  to  trustees  for  his  mother,  Mrs.  Bridges,  for  life, 
to  her  separate  use,  and  then  to  his  brother.  Young  Jehen ;  gives  another 
third  in  trust  for  his  sister  Sarah  Baker,  for  her  sole  use,  exclusive  of  her 
husband,  and  after  her  death  to  her  children ;  and  the  remaining  third  to 
his  brother.  Young  Jehen,  and  makes  him  executor. 

Dr.  Simpson's  argument  for  Jehen. — Several  points:  1st,  That  mar- 
riage and  birth  of  a  child  alone  is  not  a  revocation  of  a  will :  2dly,  That 
there  are  not  in  this  case  circumstances  to  adduce  a  revocation :  3dly, 
That  there  are  contrary  circumstances :  4thly,  There  are  recognitions 
which  will  revive  the  will,  if  it  was  revoked.  The  statue  of  frauds  does 
not  extend  to  this  case.  The  civil  law  binds  no  further  than  as  it  is 
received ;  though  the  Roman,  law  does  void  a  will  by  marriage  and 
birth  of  a  child,  the  law  of  England  does  not.  The  Roman  law  does 
not  bind  here,  because  it  is  not  received ;  in  all  the  former  cases  where 
wills  have  been  set  aside,  there  has  been  something  more  than  marriage 
with  issue.  Every  man  may  dispose  of  his  personal  estate  as  he  pleases ; 
deceased's  not  altering  his  will  gives  presumption  that  he  resolved  it 
should  operate ;  he  must  be  sensible  of  the  change  of  his  state.    To 
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revoke  a  will,  a  change  of  mind  as  well  as  of  circumstances  muist  appear; 
ho  evidence  of  intention  to  revoke,  the  will  was  complete  and  executed  t 
the  wife  has  21/.  a-year  in  land,  and  a  reversion  of  25/.  a-year :  deceased 
did  not  act  to  show  that  be  had  any  view  that  the  will  should  not  ope- 
rate. The  question  is  not,  whether  this  will  is  just,  but  whether  it  was 
the  deceased's  intention.  The  case  of  Gray  and  Mtham(a),  at  the 
Council  Board,  is  not  similar  to  this  case.  Croke  Eliz.  721,  Coward  and 
Marshall,  a  man  devises  land  to  his  son,  and  then  marries  again,  and 
makes  another  will,  and  gives  those  lands  to  his  wife.  The  court  held 
the  latter  will  was  not  a  revocation  of  the  former.  Salk.  234,  2^5,  Cole 
and  Raiolinsonib),  Holt  said  intention  of  a  testator  is  to  be  collected  from 
the  words  of  the  will,  not  from  the  circumstances  of  the  testator..  Mar- 
riage alone,  it  is  admitted,  does  not  revoke  a  will,  Prerogative,  1722, 
SIade*s  case,  nor  children  alone.  Deleg.  1734,  Ward  and  PhUlips{c) 
if  a  man  displeased  with  his  son,  makes  a  will,  and  disinherits  him,  after 
is  reconciled,  and  dies,  the  will  is  good.  A  will  is  not  revoked  from  the 
hardship  of  a  case.  Swin.  part.  7,  s.  15,  no  man  is  presumed  to  have 
revoked  his  will,  unless  it  appears  to  be  his  intention.  Marriage  and 
birth  of  a  child  is  not  an  implied  revocation,  but  only  creates  a  presump- 
tion of  intention.  Whenever  a  revocation  is  implied,  something  must  be 
done  inconsistent  with  the  will.  In.all*  the  eases  where  wills  have  been 
set  aside  by  marriage  and  birth  of  a  child,  there  have  been  inceptions  of 
wills.  In  Lugg  and  Lugg{d)y  there  was  a  will  not  executed,  aeceased 
declared  he  had  no  will  a  week  before  his  death.  Overbury*s  Case  was 
not  determined  upon  marriage  and  birth  of  a  child  only,  there  was  a 
latter  will,  for  administration  with  a  schedule  annexed  was  granted. 
Meredith  and  Meredith  the  same:  there,  likewise  administration  was 
granted  with  a  latter  will ;  no  act  done  by  deceased  to  revoke  this  will ; 
declarations  only  that  he  would  make  a  will,  which  will  not  revoke ;  it 
appears  from  the  evidence  that  deceased  had  apprehensions  of  death, 
had  opportunities  of  making  a  will,  but  did  not,  therefore  it  must  be  sup- 

r>sed  he  intended  this  should  subsist ;  all  deceased's  letters  to  his  wiie, 
confess,  do  show  affection,  but  all  except  three  were  wrote  before  the 
recognitions.  When  did  this  will  first  stand  revoked  ?  At  the  tnarriage 
or  at  the  birth  of  the  dead  child,  or  at  the  procreation,  or  birth  of  the 
posthumous  child  ?  When  deceased  was  at  Canterbury,  in  May,  1751, 
lie  was  ill,  his  wife  was  with  child,  and  the  will  there ;  then  he  would 
have  made  a  new  will,  if  he  had  intended  it ;  marriage  and  the  birth  of 

{a)  Gray  v.  AUham^  cited  in  Ji^tuiim  v.  John$on^  1  Phill.  485. 

(Jb)  In  C9le  V.  RawUu8onj  Powysi  Powell  and  Goald,  justices,  differed  from  Holt,  C.  J.,  and 
tbo  JQd|rtnent  was  given  according  to  Che  opinion  of  the  puisne  judges.  This  judgment  was 
afterwards  affirmed  bv  the  House  of  l^ords,  1  Bro.  Ca.  Pari.  108.  See  on  this  point,  1  Ves. 
233;  Rep.  T.  Talb.  202;  Bro.  Ca.  Ch.  472;  2  Atk.  450.  See  also  Powell  on  Devises,  540. 
Vi.4T.  R.  601.  •   « 

(c)  Wmrd  v.  Phillips,  specially  referred  to  id  Shepherd  ▼.  Shepherd,  5  T.  R.and  in  Johntton 
T.  Jokngton,  1  Phill.  4tJ2.  The  case  is  styled  in  the  AMignatiou  Book  of  the  Delegates,  Ward 
otherwise  Phillips  v.  Phillips  and  others.  The  Judges  Delegate  present  at  the  sentence  were, 
Mr.  Justice  Denton,  Mr.  Karon  Carter,  Mr.  Baron  Thompson,  Dr.  Strahan,  Dr.  Audley,  Dr. 
Islan  and  Dr.  Cottrell. 

(</)  The  case  as  reported  in  Salkeld,  is  as  follows.  Before  a  Commission  of  Delegates.  One 
being  single  made  bis  will,  and  devised  all  his  personal  property  to  J.  S. ;  afterwards  he  mar- 
ried  and  had  several  children,  and  died  without  other  will  or  disposition.  And  now  coram 
jydegoHs^  of  which  Treby,  C.  J.  was  one,  it  was  ruled  that  there  being  such  an  alteratbn  in  his 
estate,  and  circomstances  so  different  at  the  time  of  his  death  froqi  what  they  were  when  he 
made  the  will,  here  was  room  and  presumptive  evidence  to  believe  a  revocation,  and  that  the 
testator  eontinoed  not  of  the  same  mind.    2  Salk.  593. 
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a  child  alone  do  not  revoke,  declarations  do  not  revoke,  on  the  contrary, 
there  has  been  a  revival  by  his  declarations  that  he  had  made  bi« 
will,  &c. 

Dr,  BeUesworihf  same  side* — ^We  admit  marriage  and  issue  is  a  strong 
circumstance,  but  it  produces  presumption  only.  A  femme  coverte*« 
will  is  revoked  by  marriage,  because  she  becomes  incapable  to  make  a 
will.  Swinb.  7  part,  s.  17,  does  not  mention  marriage,  &c.  where  he 
speaks  of  revocations.  Menoch,  de  Presumpt.  Lib.  qusest.  dl.  nu.  3, 
presumptio  toll  tur  per  conirariam  probationem.  It  seems  probable  that 
ne  had  his  marriage  in  view  when  he  made  his  will.  Domat.  b.  3,  tiL 
1.  sect.  5,  6,  agnatio  hceredis  rumpit  testamentum,  because  it  is  presumed 
the  testator  was  prevented  from  altering  his  will  by  death.  Eyre  and 
Eyre,  testator  lived  long  abroad,  will  left  in  England,  presumed  to  be 
forgotten.  Mantica  de  Conject.  b..  12,  tit.  1,  s.  12,  when  testator  can, 
'  and  does  not  alter  his  will,  he  is  presumed  to  intend  it  shall  stand* 
Menoch,  de  Presumpt.,  b.  4,  nu.  13,  the  same.  If  a  child  is  born  after  a 
will  is  made,  the  will  is  good  if  the  testator  might  have  destroyed  it,  but 
did  not ;  the  word  he  uses  is  convcdescit.  The  deceased  does  not  men- 
tion a  word  of  making  a  will  in  any  of  his  afiectionate  letters.  In 
Barker  and  Pusey*s  case^  Prerog.  there  was  a  marriage  settlement  incon- 
sistent with  the  will,  and  a  mortgage,  which  was  a  revocation  pro  tanto, 
Croke  Jam.  407,  a  revocation  must  be  in  express  words  of  the  present 
tense.  Hanson's  evidence  shows  deceased  did  not  think  his  will  was 
revoked  by  law,  he  tlierefore  must  have  looked  on  it  as  a  subsisting  will ; 
he  could  not  have  wanted  his  old  will  to  make  a  new  one,  to  give  all  to 
his  wife  and  child.  Full  proof  of  a  revival.  '  1  Vernon,  330,  Hafl  and 
iJuncht  a  slight  evidence  will  do  for  a  repubKcation.  Roll's  Abridg- 
ment, 604,  case  of  French  and  Montague,  it  a  man  declares  his  will  shall 
stand  after  it  has  been  revoked,  it  is  a  good  will.  2  Vernon,  209,  testa- 
tor said  his  will  was  in  his  box,  this  was  held  to  be  a  republication. 
3  Keble,  a  will  is  not  revoked  by  every  act  that  may  appear  contradic- 
tory to  it, 

br.  Hau*s  argument  for  Braddyll. — The  will  was  made  before 
deceased  bad  a  view  to  his  marriage.  Courtship  began  on  29th  Octo- 
ber, 1749 ;  will  dated  18th  October,  1740.  The  first  question  is,  whether 
the  will  of  a  bachelor  is  vitiated  by  marriage  with  issue  7  The  second, 
supposing  it  to  be  revoked,  whether  enough  has  been  done  by  the  testator 
to  revive  it?  The  will  solely  relates  to  personal  estate.  Statute  of  frauds 
does  not  extend  to  this  case;  it  is  not  a  settled  point  what  alteration  of  cir- 
cumstances will  revoke.  Berrotoand  Banker^  1695,  held  that  marriage 
and  birth  of  a  child  does  revoke  a  will.  fVUliamson  and  Bhikesley,  Prerog. 
1751,  marriage  alone  does  not  revoke,  but  the  judge  said  in  that  cause  that 
marriage  \vith  issue  does.  Chan.  27th  January,  1748,  Parsons  and 
Lanoe,  Colonel  Lanoe  made  a  will  lOtfi  June,  1732;  he  was  then  mar- 
ried, for  i)e  gave  his  lands  to  his  wife  in  case  he  died  in  Ireland,  whither 
he  was  then  going;  he  returned;  had  issue,  a  son  and  daughter  after 
his  return,  died  in  1738,  leaving  that  will,  he  mentioned  it  as  his  will  a 
short  liiiio  before  his  death.  First  question,  whether  it  was  a  condi- 
tional will?  Second,  whether  ihe  issue,  l)orn  after  making  it,  revoked 
the  will  ^  Several  rasesqnotcd  on  that  occasion;  Dekjg.  1741,  Coombe 
-and  Coomhe ;  Heresforif's  case^  and  Megs^ott  and  MeogotCs  case.  Lord 
ri.ruu  .'Irr  said  ii  was  a  cunclitional  devise,  and  therefore  void  by 
r.i.  t'  -lator's  return.     On  the  second  question  he  said,  that  as  to  the 
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per^fui&l  estate,  the  case  of  Ltigg  and  Lugg  in  the  Peleg.  is  an  express 
^Uthprity,  that  a  will  is  void  by  subsequent  marriage  with  issue,  and 
that  Uie  statute  of  frauds  did  not  relate  to  that  case,  and  added,  that  no 
liberal  constrvictioq  was  to  be  made  in  favour  of  that  will.  Domat.  b.  3^ 
tit.  1,  sect.  5,  s.  6,  the  revocation  in  consequei\ce  of  marriage  and  issue 
is  founded  on  the  law  of  aaturei  by  which  a  man  is  hound  to  provide 
for  his  child.  2  Shower's  Rep.  Ooerbury^s  ca$e,  the  reporter  says,  by 
the  ppinioQ  of  the  civilii^nsy  marriage  ai^d  birth  of  a  child  voided  a  will^ 
marriage,  with  issue,  is  a  revocation  presumptione  juris.  1  Peere  Wil- 
liaoDSy  304»  Cook  and  Oakly,  Sir  Johq  Trevor  held  marriage  and  issue 
to  be  a  revooatioa  of  a  will  for  lands.  Meredith  and  Meredith,  Prerog. 
1711,  deceased  made  a  will  in  1708,  fully  complete,  married  in  1709, 
and  had  issue ;  he  began  a  new  will,  gave  his  wife  a  specific  legacy  or 
two;  first  will  held  to  be  revolted,  and  administration  witif  the  schedule 
ffraated  to  the  widow.  £q.  Cas.  Abridg.  413,  Brawn  and  Thompson. 
Second  question,  whether  this  presumed  revocsition  is  rebutted  by  a 
revival  of  this  will  by  declarations ;  his  declarations,  that  he  had  a  will 
were  only  made  to  induce  his  mother  to  ma)ce  her  will. 

Dr.  Smalbroke^  same  side.-^£yrs  and  Eyre^s  case  strong  with  us. 
The  circumstances  of  affection  to  wife  material.  Pnerog,  Joddrel  and 
Crap*s  case  cited  with  respect  to  uncertainty  of  declarations. 

JuDGKfiiTT — Sir  George  Lee*. 

I  said  the  civil  law  did  not  bind,  but  as  it  was  received ;  and  where 
it  was  received,  it  became  part  ol  the  law  of  England ;  the  only  evidence 
of  its  being  received  was  usage,  which  must  be  proved  from  the  practice 
and  deferminations  of  <^ourts.  That  marria^,  with  issue,  subsequent  to 
a  will  for  personal  estate,  is  a  revoqatioq  of  the  will,  seemed  to  me  to 
be  a  settled  point,  not  only  from  the  cases  cited,  but  also  from  those  of 
Brown  apd  Preston^  and  of  Otdram  v.  Outranif  in  the  Prerog. ;  and  Drs 
Bettesworih  clearly  held  it  to  be  so  in  the  case  of  Barker  and  Pusey, 
which  was  the  latest  determination.  (  was  therefore  of  opinion  that 
this  will  was  revoked  hy  Mr.  Jehen's  subsequent  marriage  and  birth  of 
a  child  alive.  Secondly,  I  was  of  opinion  this  will  was  not  revived. 
In  the  case  of  Lewis  and  Bulkeiey,(a)  Delegates,  1732,  Mrs,  Hampton 
made  her  will  when  sole,  then  married,  became  a  widow,  and  died 
leaving  that  will  uncancelled.  She  made  many  declarations  that  she 
had  her  will  by  her,  told  the  contents  of  it,  and  spoke  of  it  as  her  will  a 
very  short  time  before  her  death,  but  the  whole  court  held,  that  the  will 
was  revoked  by  her  marriage,  and  that  it  could  not  be  revived  without 
republication,  or  some  express  declaration  that  would  amount  to  a 
republication.  I  thought  the  same  reasoning  would  hold  in  the  present 
ea3e,(6)  and  as  this  will  was  revoked  by  law,  it  could  not  be  revived 

ia)  Vid.  Vol.  I.  pp.  513  and  190  ootia,  and  BurnB  E.  L.  51. 

{b)  The  ■oundneis  of  this  decision  lui  been  confirmed  by  a  variety  of  aabseqaent  cases  deter- 
mined  in  different  courts,  and  the  principle  of  the  civil  law  on  this  branch  of  testamentary  law 
may  now  bo  considered  as  incorporated  with  the  law  of  England.  The  case  of  Wella  ▼.  mison^ 
9l  the  Cockpit,  on  an  appeal  from  the  West  Indies,  was  decided  principally  on  this  ground.  In 
1770,  Liord  Camden  sent  tlie  case  o{  Shepherd  v.  Sktpherd^  (reported  in  Uie  notes  of  5  Durnford 
and  Elast,  p.  51,)  to  be  tried  before  Dr.  IJay,  then  judge  of  the  Prerogative  Court,  to  ascertain 
the  extent  of  the  principle  odopted  by  the  civil  law  in  cases  of  this  description,  In  the  cuse  of 
Doe  on  the  demise  of  Lancathire  v.  LancalAtre,  Lord  Kenyon,  after  much  argument,  held, 
that  marriage,  and  the  birth  of  a  posUiotnous  child,  amounted  to  an  implied  revocation  of  a 
will  of  lands  made  before  marriage,  and  the  puisne  Judges  of  the  King's  Bench  were  concurrent 
Willi  him  i9  this  judgmflDt    5  Danii:  A^  East,  40.    la  1617,8ir  JohnNidmU,  Jodgaof  the 
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ivithout  a  republication,  or  some  express  declaration,  that  the  testator 
would  have  tnis  paper  operate  as  his  will,  notwithstanding  his  marriage 
and  his  wife's  being  with  child,  but  as  nothing  more  was  proved  than 
obiter  declarations,  that  he  had  made  his  will,  and  that  it  was  in  Han- 
son's hands,  and  those  declarations  were  not  made  with  a  view  to  rervive 
the  will,  I  was  of  opinion  they  were  not  sufficient  to  revive  it,  and  there- 
fore pronounced  against  the  will,  and  that  the  deceased  was  dead  intes- 
tate, and  decreed  administration  to  the  widow,  but  did  not  give  costs. 

Prerogative  Coort  in  the  cbjm  of  Johmton  ▼.  JoAiMton,  carried  the  principle  further  than  any  of 
hifl  predeceann,  by  holding  that  the  birth  of  children,  combined  with  other  ^circumstancei, 
might  amoont  to  the  revoeation  of  a  will  of  a  married  man.  This  decision  however,  rests  on 
his  sole  authority,  lor  the  case  was  pot  appealed  to  the  Delegates.  Johnston  v.  JoknstoK^  1 
Phill.  447. 

The  cases  which  bear  upon  this  subject,  are  Lvgg  y.  Lugg,  Salk.  592  ;  1  Lord  Raymond, 
441 ;  1  Wils.243.  Earl  rf  lAncdn't  cote,  1  Eq.  Ca.  Abr.  411.  PoUen  ▼.  Huhrail,  ibid.  413. 
Broten  ▼.  Tkompwn^  ibid.  4^3.  Farsons  ▼.  Lanae^  1  Ves.  191,  and  Ambh  559 ;  4  Burr.  2171. 
D.  Brady  y,  CubiUf  Dougl.  31.  Christopher  t.  Chriatophert  in  1771,  in  the  Exchequer. 
Kenebtl  ▼.  Seraflon,  2  East,  550.  Exparte  Lord  Bchester,  7  Ves.  jun.  348.  Emerton  v. 
BmnUe,  before  Sir  William  Wynne,  in  1802,  1  Phill.  342.  HoUtoay  v.  Clarks,  ibid.  339. 
Wrighi  ▼.  Samuda,  2  Phiil.  n.  266.  Gibbons  v.  Crou,  2  Add,  455.  Talbu  ▼.  TMot,  I  Hagg. 
710, 


REYNOLDS,  Administrator  of  WHITE  against  WHITE.— p.  214. 

An  executed  will  held  not  to  be  revoked  by  an  nncxecuted  schedule  of  a  later  date. 

JoHZf  White,  Esq.  deceased  made  his  will,  dated  the  29th  March, 
1747,  containing  a  complete  disposition  of  his  real  and  personal  estate, 
and  made  his  brother  Thomas  White  executor,  and  duly  executed  it  in 

Eresence  of  three  witnesses;  this  paper  is  marked  A. ;  on  20th  July,  1747, 
e  made  an  inception  of  a  will  only,  marked  C. ;  on  10th  February, 
1748-9,  he  wrote  with  his  own  hand  a  paper  marked  B.,  which  contains 
a  disposition  of  his  real  and  personal  estate,  appoints  his  said  brother, 
Thomas  White,  executor  and  residuary  legatee,  and  inserts  a  clause  of 
Invocation  of  all  former  wills ;  this  paper  is  unexecuted,  and  there  is  no 
signature  to  it ;  the  testator  died  in  ine  beginning  of  April,  1749 ;  on  the 
6lh  May,  1749,  Thomas  White  took  probate  of  the  executed  will,  and 
acted  under  it  till  1752,  when  the  schedule  B.  was  found  amongst  a  heap 
of  papers ;  in  1764,  Thomas  White,  cited  deceased's  widow,  and  all  the 
legatees  in  the  executed  will  to  show  cause  why  the  probate  of  that  will 
should  not  be  declared  void,  and  a  new  one  should  not  be  granted  to 
him  of  schedule  B.,  the  deceased's  widow  and  the  legatees  in  the  jSrst 
will  opposed  schedule  B. ;  Thomas  White  propounded  it ;  pending  the 
suit  he  died,  and  Reynolds  took  administration  to  him,  and  by  virtue 
thereof  prayed  administration  to  John  White,  with  the  schedule  B., 
annexed;  on  the  other  hand,  John  White's  widow  (as  the  executor 
named  in  the  will  A.  was  dead,  and  the  residue  was  not  devised,)  prayed 
administration,  with  the  will  marked  A.  annexed  ;  there  were  no  decla- 
rations or  circumstances  in  support  of  schedule  B. 

JuDGMEiror-^S|R  Georgb  Lee. 
-  Upon  hearing  the  cause,  I  was  clearly  of  opinion  that  as  schedule  B. 
was  unexecuted,  and  therefore  could  not  x)perate  for  the  real  estate,  and 
was  unsupported  by  any  circumstances,  it  was  not  a  good  will  for  the 
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personal  estate,  and  therefore  pronounced  against  schedule  B.  with 
c6sts»  and  decreed  administration  de  bonis  Tion,  with  the  will  A.  to  the 
widow  of  John  White,  the  testator,  there  being  no  residuary  legatee 
named  in  that  will,  and  the  executor  being  dead. 


STRATTON  and  STRATTON  against  FORD.— p.  216. 

A  next  of  kin  oondeiniied  in  eosti  for  having  pleaded  innntty  in  a  testator,  and  fidled  to  esta* 

blialiic. 

JoHir  Stratton  died  in  June,  1754,  made  his  will  the  0th  May,  1752, 
and  a  codicil  of  the  same  date ;  appointed  his  wife  Susanna  Stratton, 
John  Stratton,  and  William  Ford  executors,  and  gave  to  Mary  Ford, 
mother  of  said  William,  a  legacy  of  1500/.;  on  the  28th  March,  1754, 
he  made  a  second  codicil  in  which  he  revoked  the  legacy  of  1500/.  to 
Mary  Ford ;  she  entered  caveat  against  proving  the  second  codicil,  as 
coQsin-german,  and  one  of  the  next  of  kin,  and  as  a  legatee  in  1500^  in 
the  will,  which  legacy  is  revoked  by  said  second  codicfl,  the  caveat  was 
warned,  she  declared  she  did  not  oppose  the  will  or  first  codicil,  but 
opposed  the  second  codicil.  Susanna  Stratton  and  John  Stratton  pro- 
pounded the  second  codicil,  but  William'  Ford  would  not  join  with  tnem 
therein ;  Mrs.  Ford  pleaded  total  incapacity  in  the  testator  at  the  time 
of  making  the  second  codicil,  and  examined  six  witnesses  on  her  plea, 
all  of  whom  fully  proved  sanity,  except  the  apothecary,  who  swore 
strongly  to  insanity;  Ford's  counsel  admitted  that  the  testator's  sanity 
and  the  second  codicil  were  sufficiently  proved,  but  contended  that  Mrs. 
Ford  ought  not  to  be  condemned  in  costs,  because  she  was  one  of  the 
next  of  kin,  and  the  apothecary  had  proved  insanity. 

JuDOMEHT— Sir  George  Lbb. 

But  as  she  had  not  been  content  with  putting  the  executors  to  prove 
the  second  codicil,  but  had  pleaded  insanity,  by  which  she  had  given 
them  a  great  deal  of  trouble,  and  put  them  to  expense,  and  her  own 
witnesses  had  proved  contrary  to  her  plea,  I  was  of  opinion  she  was 
liable  to  costs,  and  to  prevent  vexatious  suitsi  I  condemned  her  in  costs 
accordingly. 


ARCHES  CX)URT  OF  CANTERBURY. 

RANDALL  and  HORDON,  on  behalf  of  themselves  and  others.  Parish- 
ioners and  Inhabitants  of  Chelsea,  in  Middlesex,  against  COLLINS 
and  LUDLOW.— p.  217. 


Appeal  from  the  Consistory  of  London, 


An  applioatkm  Ibr  the  grant  of  a  fiicnlty  to  erect  an  organ  in  a  pariah  chnreh  refbaed. 
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/4^.      FITZGERALD  ngwnrt  LADY  MARY  FITZGERALD,  his  wife. 


a.. 


p.  228, 

Witaeflses  allowed  to  be  prodaoed  on  interrogatories,  a  reqnbition  hayiog  iwaed  for  the  exa- 
mination ot  witneieee,  withont  formal  notice  to  the  adTene  proctor. 

Iff  this  cause,  Mr.  Farrar,  proctor,  for  Lady  Mary,  prayed  a  requisi- 
tion to  Ireland,  to  examine  witnesses  on  an  allegation  of  faculties.  Mr. 
Gostling,  proctor,  for  Mr.  Fitzgerald,  was  present  in  court  when  the 
requisition  was  prayed  and  decreedf  but  Mr.  Farrar  took  it  out  under 
seal  without  giving  Mr.  Gostling  notice  to  annex  interrogatories,  upon 
which  Gostling  moved  to  suppress  the  depositions;  the  r^gist^r  and 
proctors  agreed  that  it  was  the  constant  practice  to  give  notice,  when 
the  requisition  is  to  be  taken  under  seal,  to  the  adverse  proctor,  notwith- 
standing he  was  present  when  it  was  decreed*  I  therefore  ordered  that 
these  witnesses  snould  be  examined  on  interrogatories  if  Mr.  Fitzgerald 
thought  fit.  Gostling  prayed  that  Lady  Mary  should  bripg  then)  to  be 
examined. 

JuDeMBITT^-^^SlR  ObORGB  LbB, 

But  in  this  ease,  where  the  husband  by  Uw  is  to  pay  the  whole 
expanses,  and  Mr.  Fitzgerald  had  stood  in  contempt  ^pa  never  yet  had 

Said  any  costs  that  had  been  tated  against  himj  I  ordered  that  in  case 
f  r.  Gostling  would  lodge  in  the  Reffistry  60/.  to  pay  the  expense  of  the 
examination,  by  a  day  certain,  Mr.  Farrar  should  t^ke  out  the  requisi^ 
sition,  and  bring  the  witnesses  to  be  examined ;  otherwise  that  Gostling 
should  be  at  liberty  to  take  out  a  requisition  if  he  thought  proper. 


PREROGATIVE  COURT  OF  CANTERBURY. 

BITTLBSTON,  by  her  Guardian,  against  CLARK— p.  229- 

A  case  of  incapacity  eetaWiahed. 

Dr.  Simpson,  for  Ann  Clark. — ^John  Clark,  deceased,  made  his  widow 
executrix,  the  will  was  dated  26th  February,  1750,  he  died  27th  Febru- 
ary, 1750 ;  gives  a  leasehold  estate  to  his  wife  for  life,  remainder  to 
Peter  Donde,  his  wife's  son,  he  paying  annuities  thereout,  of  ten  pounds 
a  year  to  each  Of  his  two  sisters,  to  his  nephew  Thomas  Bittleston, 
twenty  pounds.  Wife  residuary  legatee.  Will  attested  by  three  wit- 
nesses. Testator's  mark  to  it.  Proved  in  common  form.  2  March, 
1750,  executrix  cited  to  prove  the  will  by  witnesses,  by  his  niece  and 
one  of  his  next  of  kin,  Elizabeth  Bittleston,  or  to  show  cause  why  deceased 
should  not  be  declared  to  have  died  intestate.  On  25th  February,  1750, 
deceased  was  suddenly  seized  with  a  fit  as  he  was  walking  in  his  garden, 
which  deprived  him  of  his  speech  and  aflected  his  senses.  Some  months 
before,  he  gave  instructions  to  Mr.  Green,  an  attorney,  to  make  his  will, 
he  accordingly  from  those  instructions  made  a  draft  of  a  will  which  he 
read  to  deceased,  and  he  approved  it,  and  desired  it  might  be  engrossed, 
and  at  that  time  ordered  the  blank,  left  for  a  legacy  to  his  nephew, 
Thomas  Bittleston,  to  be  filled  up  with  twenty  pounds.    Three  weeks 
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before  bis  deatb  sent  to  Green  to  bring  him  the  will  to  execute.  He 
made  many  declarations  as  to  his  will.  Bittleston^s  family  bad  greatly 
disobliged  deceased.  Soon  afler  he  was  seized  with  the  fit,  Mrs.  Clark 
sent  to  Green  for  the  will.  It  was  executed  the  next  morning  when 
deceased  was  calm.  Two  of  the  subscribing  witnesses  are  persons  of 
character.  Batten,  who  was  present,  but  is  since  dead,  guided  deceased's 
hand  to  make  a  mark ;  deceased  was  speechless,  but  sensible,  as  appeared 
by  his  behaviouh  Ricketts,  one  of  the  subscribing  witnesses  swears  to 
incapacity,  contrary  to  his  attestation.  Clark  has  propounded  the  will, 
and  pleaded  the  instructions  and  draft  as  circumstances  in  support  of  it. 

Dr.  Hay^  for  Elizabeth  Bittleston. — My  client  is  niece  to  deceased  by 
a  sister.  Deceased  left  a  widow  and  this  niece,  and  her  brother,  Thomas 
Bittleston  (who,  if  living,  is  abroad)  his  only  next  of  kin.  The  niece  is 
a  minor,  and  acts  by  G^eor^e  Bittleston,  her  father  and  guardian,  De* 
ceased's  intention  and  afiection  are  not  very  material  in  this  case, 
because  the  single  question  is,  whether  deceased  had  capacity  to  execute 
a  wiH  on  26th  February,  1750 ;  deceased  was  entirely  speechless  from 
the  time  he  was  seized  with  the  fit.  The  instructions  pleaded  are  agree«> 
able  to  the  will,  they  are  not  dated,  but  Green  says  they  were  given 
many  months  before  deceased's  death.  The  draft  is  datea  26th  Febru* 
ary,  I'^dO,  the  same  day  as  the  will.  I  shall  not,  in  this  case,  controvert 
deceased^s  intention  to  make  a  Will.  Ricketts,  one  of  the  subscribing 
witnesses,  says^  deceased  was  entirely  incapable ;  the  other  two  speaS 
to  appearance  of  capacity.  The  apothecary  says,  deceased  was  sense* 
less  when  he  saw  him,  but  he  mi^ht  have  intervals.  It  is  not  pretended 
that  he  was  capaUe  of  reading  tne  will  or  publishing  it,  and  it  was  not 
read  to  him. 

Witnesses  for  Clark. 

1.  John  Dutton. — Deponent  knew  deceased  sixteen  years ;  in  the  after- 
noon of  26th  February,  1750,  deponent,  being  sent  for,  went  with  Wil- 
liam Stokes  to  deceased's  house;  they  found  in  the  room  with  him, 
deceased's  widow,  one  Batten,  and  John  Ricketts ;  Batten  carried  the 
will  to  deceased,  and  told  him  it  was  his  will  and  he  must  make  his 
mark ;  Batten  put  a  pen  in  his  hand,  which  deceased  seemed  to  take 
willingly ;  Batten  held  deceased's  wrist,  and  he  so  made  his  mark ; 
Batten  put  a  seal  on  the  wax ;  deceased  took  it  off,  and  then  deponent, 
Stokes,  and  Ricketts,  witnessed  the  will  at  desire  of  Mrs.  Clarke  and 
Batten ;  deceased  speechless,  but  deponent  believes  he  was  perfectly 
sensible,  by  reason  of  the  willingness  with  which  he  seemed  to  take  the 
pen,  and  by  making  his  mark  and  taking  off  the  seal,  and  because  when 
»  deponent  was  going  away  he  desired  deceased  to  give  him  his  hand,  and 
deceased  directly  turned  his  hand  towards  deponent's. 

1.  Int.  Respondent  is  brother  to  Ann  Clark,  the  widow,  and  owes  her 
100/.  which  he  cannot  pay.  8.  Int.  Cannot  tell  whether  Green,  the  nurse, 
was  in  the  room  when  the  will  was  executed  or  not ;  Ann  Clark  desired 
deceased  to  sign  the  will,  and  Batten  told  him  he  must  sign  it,  and 
deceased  held  out  his  hand  for  a  pen,  and  believes  deceased  well  under- 
stood what  he  did.  9.  Int.  Respondent  cannot  swear  deceased  was 
sensible,  but  believes  he  was. 

The  counsel  for  Bittleston  admitted  that  the  death,  good  character, 
and  handwriting  of  William  Stokes,  one  of  the  subscribing  witnesses, 
were  sufficiently  proved. 
'  8.  John  Ricketts,  miller,  read  for  Bittleston. — Deponent  was  -servant 
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to  deceased;  on  25th  February,  1750,  deceased  was  seized  with  a 
fit  in  his  garden,  and  never  spoke  afterwards;  Mrs.  Clark  sent  her 
son,  Peter  Donde,  to  Mr.  Green  for  deceased's  will  for  him  to  si^n ; 
when  Donde  came  home,  he  said  he  had  staid  at  Green's  a  good  while 
for  the  will  was  not  finished ;  between  ten  and  eleven  in  the  morning  of 
26th  February,  1750,  deponent  being  with  deceiased,  Dutton,  Stokes,  and 
Batten  came  into  deceased's  room,  and  then  Mrs.  Clark  took  a  will  out  of 
her  bosom  and  laid  it  on  a  book  before  deceased,  and  hid  deponent  hold 
him  up;  she  said  to  deceased,  '<  Pray  my  dear  set  your  name  to  it,**  but 
deceased  took  no  notice  and  did  not  offer  to  take  the  pen ;  she  then  said 
to  Batten,  '<  I  see  he  can't  do  it,  you  must  help  him ;"  Batten  put  the  pen 
in  his  hand  and  made  the  letter  I,  and  said  it  would  do,  but  she  saio,  it 
was  not  enough,  and  then  Batten  guided  his  hand  to  make  the  letter  C, 
and  then  DuttQu,  Stokes,  and  deponent,  by  Mrs.  Clark's  direction, 
attested  the  will ;  it  was  not  read  to  deceased ;  he  had  not  capacity  to 
make  a  will ;  took  no  notice  of  any  body. 

4.  George  Green,  attorney,  read  for  Clark. — ^Deponent  knew  deceased 
twenty  years,  and  was  his  attorney ;  many  months  before  his  death, 
deceased  called  on  deponent,  and  desired  him  to  make  his  will ;  he  gave 
deponent  verbal  instructions;  deponent  took  them  down  in  writing,  and 
gave  them  to  his  clerk  to  draw  a  will ;  some  time  afterwards,  but  can- 
not tell  the  time,  deceased  called  on  deponent,  and  deponent  then  read 
said  draft  to  him  ;  when  deceased  gave  the  instructions  he  ordered  a 
blank  to  be  left  for  the  sum  to  be  given  to  Thomas  Bittleston,  he  being 
undetermined  as  to  the  sum,  but  when  the  draft  was  read  to  him,  deceased 
said  he  would  give  him  only  twenty  pounds ;  deponent  then  in  deceased's 
presence  inserted  20/.  in  the  blank ;  verily  believes  said  draft  was  entirely 
to  deceased's  mind,  he  approved  of  it,  and  desired  deponent  to  get  it 
engrossed,  and  said  he  would  call  on  deponent  to  execute  it ;  deceased 
was  then  of  sound  mind,  &c. ;  deponent  caused  the  will  pleaded  to  be 
wrote  fair  from  said  draft,  and  it  is  in  every  respect  agreeable  to  said 
draft  so  read  over  to  the  deceased  the  deponent  naving  compared  said 
draft  and  will ;  deceased  never  came  to  deponent  afterwards ;  on  the 
26th  February,  the  will  was  sent  for. 

2.  Int.  Believes  he  has  heard  deceased  was  sensible  to  his  death. 

5.  Dutton  Greenwood. — To  5th  interrogatory,  believes  Mrs.  Clark  sent 
for  Charles  Cadmore  to  shave  deceased's  jiead  after  the  fit,  in  order  to 
lay  on  a  blister,  and  deceased  did  not  speak,  but  believes  he  was  s^^nsible. 

Will  read. 

Witnesses  for  Bittleston. 

1.  Vincent  Mawre,  apothecary.— Knew  deceased  fifteen  years ;  was 
his  apothecary ;  in  the  afternoon  of  the  25th  February,  deponent  being 
sent  for  went  to  deceased's  house,  and  found  him  speechless  and  sense- 
less ;  deponent  blooded  him ;  he  did  not  then  know  what  was  done  to  him  ; 
on  the  26lh  February  deponent  attended  him,  and  found  him  in  a  stupid, 
senseless  condition ;  deponent  said  he  would  lay  a  blister  on  his  head, 
for  if  any  thing  would  bring  him  to  his  senses  that  would ;  believes  Cad- 
inore,  the  barber,  shaved  his  head  and  the  blister  was  laid  on ;  deponent 
saw  him  afterwards ;  did  not  find  it  had  restored  him  to  any  sense  what« 
ever ;  whenever  deponent  saw  him  he  did  not  appear  to  have  any  sense, 
and  when  deponent  was  with  him  he  was  not  capable  of  making  a  will ; 
but  cannot  tell  whether  he  had  intervals  when  deponent  was  not  there ; 
deceased  when  in  health  wrote  a  good  hand. 
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1.  Int.  Has  several  times  heard  deceased  say  he  had  given  instructions 
to  Green  to  make  a  will  in  favour  of  his  wife.  2.  Int  Heard  him  say 
he  would  leave  what  he  had  to  his  wife,  for  his  relations  had  greatly 
disobliged  him.  7.  Int.  Has  heard  deceased  refused  to  see  the  Bittles- 
tons.  10.  Int.  Has  heard  deceased  spoke  to  his  daughter-in-law  after 
he  was  seized  with  the  fit., 

2.  Mary  Hewitt. — On  the  26th  February^  deponent  hearing  deceased 
had  a  fit,  went  to  his  house  and  saw  him,  he  was  then  in  strong  convul- 
sions, and  seemed  quite  senseless,  and  next  day  deponent  heard  he  was 
in  the  same  condition. 

3.  Mary  Pidgeon. — Deponent  was  servant  to  deceased  at  bis  death; 
has  heard  him  express  ^reat  love  for  the  Bittlestons,  and  expressed  dis- 
like to  his  wife ;  ne  had  a  fit  on  the  25th  February ;  from  that  time  to 
his  death  he  seemed  totally  insensible ;  deponent  was  present  when  he 
was  blooded ;  he  showed  no  signs  of  sense ;  next  day  Mrs.  Clark  desired 
Mawre  to  shake  him,  which  he  did,  but  deceased  seemed  quite  senseless ; 
proves  Mrs.  Clark  sent  Donde  to  Mr.  Green's,  and  he  brought  home  a 
paper ;  Mawre  ordered  a  blister  to  be  laid  on  deceased's  head,  but  it  had 
no  effect,  and  he  remained  all  the  said  25th  February  entirely  senseless; 
in  the  morning  of  the  26th  February,  Batten  was  at  deceased's  house ; 
does  not  believe  deceased  was  ever  in  his  senses  after  said  fit;  he  wrote 
a  good  hand  when  he  was  well. 

4.  Charles  Cad  more,  barber. — Deponent  was  barber  to  deceased ;  in 
the  morning  of  the  26th  February,  deponent  went  to  deceased  to  shave 
his  head ;  deceased  took  no  notice  of  deponent,  and  seemed  entirely 
senseless. 

5.  Elizabeth  Green. — Well  knew  deceased  ;  attended  him  as  his  nurse 
in  his  last  ilbess ;  he  liad  been  blooded  before  deponent  came ;  on  the 
26th  February,  Mawre  was  with  deceased,  and  desired  him  to  point 
where  his  pain  was ;  deceased  lifted  up  his  hand,  but  Mawre  did  not 
shake  him ;  deceased  was  in  great  agony  when  his  head  was  shaving ; 
after  his  blister  he  seemed  more  composed,  and  would  not  take  anything 
but  from  his  wife;  about  10  or  11  in  the  morning  of  the  26th  February, 
deponent  fomented  his  belly  with  brandy,  and  ne  seemed  displeased; 
believes  he  was  not  quite  insensible  when  he  was  not  in  agony ;  Batten 
came  in  soon  after  said  fomentation,  and  deponent  went  down ;  deceased 
seemed  composed  at  that  time. 

d.  Int.  Thomas  Bittleston  greatly  disobliged  deceased,  and  he  sent  hin^ 
to  sea.  5.  Int.  Deceased  declared  he  would  leave  him  nothing.  6.  Int 
Heard  he  went  a  common  soldier  to  the  East  Indies;  deceased  would 
not  see  Elizabeth  Bittleston,  or  her  father. 

6.  John  Sidcoe. — Has  known  deceased  twenty-five  years ;  deponent 
has  been  told  by  Elizabeth  Green  that  deceased  never  appeared  to  Imve 
any  sense  or  spoke  after  his  fit  . 

7.  Sarah  Sidcoe. — Same  as  to  Green's  declaration,  and  has  heard  the 
same  from  deceased's  other  servants. 

8.  John  Allen. — Knew  deceased  fourteen  vears ;  proves  that  he  fell 
down  in  a  fit  in  his  garden  in  the  afternoon  of  25th  February ;  when  he 
was  first  seized,  he  called  out,  **  Allen,  Allen ;"  and  deponent  ran  to  him, 
he  was  carried  into  his  house,  and  he  once  or  twice  called  out  *<  Nanny" 
and  "Jennv,"  but  said  nothing  else;  deponent  sat  up  with  deceased  that 
night,  and  he  was  sometimes  composed  and  sometimes  in  agonies ;  depo« 
nent  saw  deceased  several  times  on  26th  February ;  he  wi^uld  take  things 
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from  his  wife  which  he  refused  from  others ;  believes,  though  he  was 
speechless,  he  was  not  totally  incapable. 

1.  Int.  Within  six  months  of  his  death,  deponent  has  heard  deceased 
say,  he  had  given  Green  instructions  for  a  will  in  fiavoor  of  his  wife. 
2.  Int  Declared  he  would  leave  all  to  his  wife.  S.  Int.  Thomas  Bittle- 
ston  greatly  disobliged  deceased,  and  deceased  sent  him  to  sea.  5.  Int. 
Has  heard  ne  ran  away  from  his  ship;  has  heard  deceased  say  he  never 
would  see  him  again.  7.  Int.  Five  or  six  months  l)efore  his  death, 
deceased  refused  to  see  George  Bittleston  and  his  daughter,  and  refused 
to  lend  said  George  five  guineas.  10.  Int  Deceased,  after  his  fit,  called 
•'Nanny"  and  •*  Jenny  ;'*  the  names  of  his  daughters-in-law. 

9.  James  Waterman. — Deponent  has  frequently  heard  deceased 
express  aflection  to  Thomas  cittleston,  and  said  he  should  be  his  heir, 
and  he  said  so  a  month  before  his  death;  Cadmore  told  deponent 
deceased  was  not  sensible  when  he  shaved  his  head. 

Witnesses  for  Clark. 

1.  Benjamin  Horn,  a  auaker. — About  a  month  before  deceased's  death 
he  told  the  affirmant  he  bad  given  Green  instructions  for  his  will ;  three 
weeks  before  his  death,  deceased  desired  affirmant  to  call  at  Green's 
and  ask  if  he  had  done  his  will,  which  affirmant  did,  and  further  knows 
not ;  believes  Thomas  Bittleston  disobliged  deceased,  and  he  sent  him  to 
sea ;  he  ran  away,  and  entered  himself  a  common  soldier  in  the  India 
Company's  service ;  deceased  did  not  intend  the  Bittlestons  should  have 
his  eflects. 

2.  Vincent  Mawte,  apothecary. — Deceased  told  deponent  he  had 
given  orders  for  his  will  to  be  made  in  favour  of  his  wife ;  bad  great  dis- 
affection to  the  Bittlestons,  and  would  not  see  them. 

3.  John  Allen. — The  same  as  to  deceased's  declaration  about  his  wiR 
and  disaflfection  to  the  Bittlestons,  and  deceased  ordered  George  Bittleston 
and  his  daughter  Elizabeth  to  be  turned  out  of  his  house. 

4.  Richard  Harden. — Savs  deceased  was  disobliged  by  the  Bittle- 
stons, and  said  they  should  nave  nothing  of  his. 

5.  Greorge  Green. — Deponent  wrote  the  instructions  for  deceased*8 
will  in  his  presence ;  sets  forth  the  contents  of  them  ;  paper  marked  A,  is 
said  paper  of  instructions ;  proves  the  paper  marked  B,  to  be  a  draft  of 
a  will  made  from  said  instructions. 

The  counsel  agreed  that  the  instructions  and  draft  are  agreeable  to  the 
will  pleaded. 

Dr.  Simpson^  for  Clark. — Affection  to  his  wife  is  clear  from  the 
instructions ;  deceased  had  an  intention  to  die  testate ;  will  for  personal 
estate  need  not  be  wrote  or  signed  by  the  testator,  his  intention  only  is  to 
be  regarded ;  delay  of  execution  will  not  affect  this  case,  because  deceased 
died  suddenly ;  no  circumstance  to  show  he  had  departed  from  his  inten- 
tion; full  and  legal  proof  of  execution;  he  had  capacity  sufficient  tcr 
know  he  was  executme  his  will ;  Jewkes  and  Parmenter^  and  Taie  and 
Mildway,  Deleg.;  in  both  cases,  witnesses  not  believed  who  swear 
against  their  own  acts.  Prerogative,  dOth  April  1755,  Caryll  against 
Kntgh(,  will  pronounced  for  wt^re  the  evidence  of  capacity  was  as  slight 
as  this. 

Dr.  Bettestcerth,  same  side. — If  deceased  had  died  withont  this  paper 
bein^  brought  to  him,  the  draft  would  have  been  a  good  will ;  deceased 
died  m  1750 ;  at  this  distance  of  time  it  is  more  difficult  to  prove  instanccir 
of  sanity.    Skinner^  Reports,  Hudson*^  cate  and  Diafs  case,  witnesser 
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deposing  contrary  to  their  own  act,  oommitted.  Ricketts  says  Mrs. 
Clark  desired  deceased  to  sign  the  will,  she  therefore  thought  him  sen- 
sible. 

Dr.  Hay^  coatra,  for  BittIeston.-*The  paper  is  propounded  as  a  paper 
duly  executed ;  the  question  is,  whether  the  paper  propounded  is  the 
deceased's  will,  and  was  duly  executed ;  they  should  rather  have  pro- 
pounded the  draft ;  the  fact  of  execution  is  fufly  proved,  but  whether  the 
deceased  had  a  capacity  to  do  that  act  at  that  time  is  the  question ; 
though  a  man  swears  against  his  own  act,  he  is  to  be  believed  if  he  is 
supported  by  circumstances  and  other  witnesses,  the  draft  cannot  be 
pronounced  for  in  this  case,  because  it  is  not  propounded ;  but  if  it  had 
been  propounded,  it  could  not  have  been  established  as  a  will. 

Dr.  Pinfolds  same  side. — They  have  specially  pleaded  that  the  will  was 
read  over  to  deceased  on  the  26th  February,  ana  that  deceased  was  then 
in  his  senses  and  duly  executed  it;  these  facts  are  not  proved ;  deceased 
bid  Home  ask  Green  for  the  will,  but  he  did  not  say  ne  would  execute 
it;  deceased  did  not  know  the  contents  of  this  executed  paper. 

JuDOMfijrT — Sir  George  Lee. 

Though  t  thought  it  was  clear  that  the  deceased  intended  to  die  testate, 
and  to  leave  his  estate  to  his  widow,  in  the  manner  it  is  done  by  the 
will  in  question ;  yet  as  the  instructions  and  draft  were  introduced  only 
as  circumstances  in  the  cause,  but  not  propounded,  and  the  executrix 
bad  taken  upon  her  to  prove  that  the  executed  paper  was  the  deceased's 
tfCgal  act,  that  was  the  only  matter  in  issue ;  and  I  could  take  notice  of 
the  draft  only  as  a  piece  of  evidence,  and  could  only  determine  whether 
the  executed  paper  was  the  legal  act  of  the  deceased  or  not,  which 
depended  on  another  question,  whether  on  the  26th  February,  1750, 
deceased  had  capacity  enough  to  know  what  he  did,  and  to  understand 
that  he  Was  executing  his  wilT;  and  I  thought  from  the  whole  tenor  of  the 
evidence  on  both  sides  that  he  was  not  sufficiently  sensible  to  be  capable 
of  making  and  executing  a  will,  and  without  such  capacity,  though  his 
mark  was  set  to  the  paper  by  the  guidance  of  Batten  and  a  seal  was  tfken 
off  the  wax,  so  that  there  was  a  mechanical  execution,  yet  it  was  not 
deceased's  legal  voluntary  act,  and  therefore  could  not  be  pronounced 
for  as  his  will;  for  which  reason  I  pronounced  against  the  validity  of  the 
will  propounded,  and  that  so  far  as  appeared  to  me,  the  deceased  was 
dead  intestate,  but  did  not  give  costs. 


TAYLOR  against  TAYLOR-— p-  240. 

^  party  condemned  ia  the  costs  reiard&Hfroeesmi. 


GASCOYNE  against  CHANDLER.--p.  S4L 


A  lefttee,  htviiif  rtmoametd  adniioJstrfttfoB  catm  tettenirftltf  siimjpo,  ia  not  barred  thereby  from 

ooDtostin^  the  validity  of  a  will 
Where  the  ▼alldity  of  tcstamcntiry  |Mpera  ia  ooDteated  in  the  Court  of  Probate,  the  Lord 

CbaDoellor  alwaya  ataya  iNroceedinga  in  hia  court  till  that  validity  ia  determined  upon. 

Dr.  BMuuwtk,  for  Cbandlen-^^bine  Chandlsr*  Es^.  deceased,  died 
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in  Febroary,  1750,  made  a  will,  but  appointed  no  executor  or  residuary 
legatee,  he  left  Mary  Chandler  his  widow,  Georm  Chandler,  and  Sarah* 
now  the  wife  of  Joseph  Gascoyne,  Esq.,  his  children*  Mary,  the  widow, 
and  Sarah,  the  daughter,  were  the  only  legatees  in  the  will,  or  schedule. 
In  May,  1750,  they  appeared  and  renounced  administration  cum  testa- 
nitfRfo,  whereupon  it  was  granted  to  George  Chandler  as  son  to  the 
deceased.  I2tn  February,  1754,  Sarah  Gascoyne  and  her  husband  filed 
a  bill  in  chancery  against  George  and  Mary  Chandler,  prayed  a  dis- 
covery of  assets,  payment  of  her  legacy  under  the  will,  and  distribution 
of  the  rest  of  deceased's  estate ;  defendants  gave  their  answer  to  the 
bill,  and  then  Sarah  Gascoyne  cited  said  George  Chandler  to  bring  the 
letters  of  administration  into  this  court  to  prove  the  will  by  witnesses,  or 
to  show  cause  why  he  should  not  be  pronounced  to  have  died  intestate, 
and  why  administration  should  not  be  cranted  to  her.  She  renounced 
both  as  daughter  and  lec^atee,  and  thereby  affirmed  the  will,  and  she  has 
likewise  affirmed  it  in  chancery,  where  a  suit  is  now  depending;  and 
she  cannot  legally  proceed  in  both  courts ;  and  therefore  Mr.  Farr6r  has 
appeared  under  protestation,  and  has  alleged  that  his  client  is  not  law* 
fully  cited,  and  is  not  bound  to  answer  in  this  cause. 

Read  an  affidavit  to  prove  the  proceedings  in  chancery. 

Dtm  Hay,  for  Gascoyne. — Deceased  died  the  6lh  February,  1749 ;  left 
an  imperfect  schedule,  therein  save  6,000/.  to  his  daughter,  it  was  of 
deceased's  handwriting.  We  admit  the  widow  and  daughter  renounced 
administration  with  the  will  annexed,  as  next  of  kin  and  as  legatee. 
Citation  to  show  cause  why  deceased  should  not  be  pronounced  to  have 
died  intestate,  or  to  prove  the  will  by  witnesses ;  her  renunciation  does 
not  bar  her  from  contesting  the  will ;  the  Court  of  Chancery  cannot 
affirm  or  set  aside  the  will. 

JuDovEVT — Sir  George  Lee. 

I  was  of  opinion  she  was  no  more  barred  by  her  renunciation  of  the 
adnunistration  from  contestii^  the  will  than  a  legatee  is  who  has  received 
a  legacy ;  nay,  that  case  is  stronger,  for  a  legatee  by  acceptance  of  the 
legacy  does  affirm  the  will,  but  a  renunciation  does  not ;  and  yet  a  lega- 
tee under  those  circumstances  is  constantly  admitted  to  controvert  a 
will.  With  respect  to  the  proceedings  in  chancery,  her  bill  there, 
wherein  she  prayed  payment  of  the  legacy  under  the  will,  is  inconsis- 
tent with  her  suit  here  to  set  the  will  aside ;  and  therefore  the  proceed- 
ings in  that  court  will  be  stayed  till  the  validity  of  the  will  is  determined 
here.  The  Lord  Chancellor  has  often  directed  the  validity  of  papers  to 
be  tried  here,  and  has  stayed  the  proceedings  in  chancery,  as  he  did 
lately  in  the  case  of  BaynaU  and  Sir  Jacob  Dawning.  I  therefore 
ordered  Mr.  Farrer  to  appear  absolutely,  which  he  did. 


COUSSMAKER  against  CHAMBERLAYNE.— p.  243. 

M^liera  a  trait  is  coupled  in  a  witt  with  an  ez»eatorship,  and  the  ezecator  doea  not  pro?e  tbft 

will,  the  repreaeotative  of  that  executor  cannot  take  probate  of  it 
A  mere  trostee  haa  no  right  by  law  to  eiaim  an  adminiatration. 

Dr.  Pinfold,^  for  Coussmaker. — ^John  Latton  deceased  died  in  Novem- 
ber, 1727;  on  the  80th  October,  1727,  he  made  his  will,  appointed 
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Samael  Wincop,  Esq.,  Sir  James  Edwards,  Bart,  and  John  Cousstnaker^. 
Esq.  executors  and  residuary  legatees  in  trust,  gave  60/.  a-year  for  life, 
to  his  brother  William.  Latton,  to  his  grand-daughter  Francis  Johnson 
lOOOf.,  to  Mr.  Wincop,  jun.  200/.,  and  to  William  Latton,  500/*  to  be 
paid  as  hereafter  mentioned ;  gives  all  the  residue  to  the  executors  in 
trust,  and  to  the  survivor  of  them,  and  the  executors  and  administrators 
of  the  survivor  during  the  life  of  his  brother,  and  of  his  (the  deceased's) 
widow,  to  whom  he  rave  for  life  all  the  produce*  of  his  estate  beyond 
the  60/.  a-year  to  his  brother,  and  after  their  deaths,  the  said  legacies  to 
be  paid,  and  then  gave  the  remainder  after  payment  of  the  said  legacies 
to  his  ^rand-daughter,  Ann  Chamberlayne.  Mr.  Wincop  alone  proved 
the  will,  the  other  executors  did  not  renounce,  but  did  not  act ;  John 
Coussmaker  survived  the  other  two  executors,  made  his  will,  and 
appointed  his  son,  Greorge  Coussmaker,  the  party  in  this  cause,  his  exe* 
cutor,  who  proved  his  will;  deceased's  brother  died  in  1732,  and  his 
widow  on  the  29th  January,  1754 ;  the  question  is  whether  administra* 
tion  de  bonii  nout  cum  testamento  shall  be  granted  to  Ann  Chamberlayne, 
who  has  no  interest  at  present,  till  the  particular  legacies  are  paid,  but 
who  will  have  the  particular  interest  in  the  residue,  or  to  Coussnuiker, 
the  executor  of  the  surviving  trustee. 

Dr.  Bettesworth,  contra. — Ann  Chamberlayne  is  substituted  legatee ; 
John  Coussmaker  did  not  prove,  and  therefore  his  son  and  executor  has 
no  privity  with  the  first  testator. 

JuDOMEiTT — Sir  Gkoroe  Lbb. 

I  was  of  opinion  that  the  trust  was  coupled  with  the  executorship, 
and  therefore  as  John  Coussmaker  had  not  proved  the  will,  and  taken  on 
him  the  trust,  it  was  not  transmitted  to  his  representative,  and  the  real 
interest  being  in  Chamberlayne,  (who  as  administratrix  would  be  equally 
subject  to  the  demands  of  the  particular  legatees  as  Coussmaker  would,) 
I  decreed  the  administration  de  bonis  non  cum  testamento  annexo  to  her. 

AI JB.  A  mere  trustee  has  no  right  by  law  to  claim  administration. 


ALLEN  against  ALLEN.— p.  244. 

After  lettera  of  administraiion  have  iuued,  the  valae  of  an  estate  can  only  be  komni  firom  the 

inventorjr. 
The  eoart  will  be  regulated  by  the  invenlory  in  ascertaining  whether  fbrther  iecority  may 

be  neceflBary. 

Dr.  Harris^  for  John  AIlen.-^Joseph  Allen  deceased  made  his  will,  and 
appointed  his  wife  executrix,  and  gave  the  profits  of  his  light-houses  to 
his  brothers  William  and  John  Allen,  and  to  the  sons  of  David  Allen, 
another  brother  deceased ;  the  executrix  and  deceased's  brothers  Wil- 
liam and  John  survived  the  testator,  but  are  since  dead;  the  17th 
November,  1753,  on  the  death  of  the  executrix,  administration  de  bonis 
nan^  cum  testamento  was  granted  to  William  Allen,  one  of  the  sons  of 
David,  who  gave  only  500?.  security  for  his  administration.  On  the  4th 
sess.  Trinity,  1755,  John  Allen,  a  brother  of  the  administrator,  cited  him 
to  bring  in  the  administration,  to  exhibit  an  inventory,  and  to  ffive  better 
security.  On  the  3d  July,  1755,  Mr.  Caesar,  proctor  for  John  Allen» 
exhibited  an  affidavit  to  show  the  security  was  not  sufficient ;  we  move 
that  the  administration  may  be  brought  in  and  revoked,  unless  better 
lecunty  is  given ;  the  affidavit  proves  the  profits  of  the  Ugbt-houses  to 


110  NfiAGLB  1^.  CAMTiUiOiri  M.  T.  1755. 

btt  TQOi*  ft-^yeari  and  that  tter«  are  MOOL  arreaiv  upon  that  aceoant  dor 
to  testator's  estate. 

Act  of  the  3&th  JuMt  1755,  read. 

Prays  that  the  admioistration  may  be  brought  iii»  further  security 
ffiven,  and  an  inventory  exhibited.  On  the  contrary,  Altham,  proctor  for 
Williaoi  Allen  alleged  that  he  is  willing  to  give  in  an  inventory,  but  that 
he  ought  not  by  law  to  give  further  security,  unless  it  shall  appear  from 
the  inventory  that  the  security  already  aiven  is  not  sufficient,  and  that 
the  administtation  ought  not  to  be  brou^t  in. 

I>r.  Hatff  for  WiUiam  Allen.— William  Allen  was  entitled  to  have 
administration  (  the  present  question  is,  whether  the  administration  shall 
be  brought  into  court,  on  suggestion  that  the  security  is  not  sufficient ; 
the  affidavit  is  not  proper  evidence  in  this  state  of  the  cause,  and  there* 
fore  I  oppose  the  reading  of  it ;  it  must  appear  upon  the  face  of  the 
inventory,  or  upon  exceptions  to  it  pleaded  and  proved,  that  the  security 
is  insufficient. 
'  Joneif ■MT'^^SiR  Gborob  Lbs. 

I  was  of  opinion  the  affidavit  ouffht  not  to  be  read ;  affidavits  are 
proper  evidence  to  ascertain  the  vaUie  of  the  estate,  in  order  to  fix  the 
quantum  of  the  estate  before  administration  passes  under  seal ;  but  after 
letters  of  administration  have  passed,  the  value  of  the  estate  ought  to 
appear  from  an  inventory,  and  if  either  it  shall  appear  upon  the  face  of 
the  inventory,  or  upon  proof  of  omissions  therein,  that  the  security  is 
not  sufficient,  the  court  will  order  further  security  to  be  siven,  and  if 
that  order  is  not  complied  with,  will  call  in  and  revoke  the  letters  of 
administration,  but  not  before.  I  therefore,  at  present,  only  decreed  the 
administrator  to  exhibit  an  inventory. 


NEAGLE  against  CANTILLON  and  the  EARL  of  CASTLEHA  VEN. 

—p.  246. 

Probate  of  a  will  refbaed,  UeatMe  tbere  Waa  H$  penin»  retpactlnf  the  Taliditj  of  a  oodiefl. 

Dr^  Pinfoidf  for  the  Earl  of  Castlehaven. — Francis  Garvan,  Esq* 
deceased;  upon  his  death  several  caveats  were  entered,  but  are  all 
dropped.  Neagle,  who  entered  a  caveat,  proceeds  no  further.  Cantillon 
and  Lord  Castlehaven,  and  the  king  intervening  for  his  interest,  are  now 
the  only  parties ;  commissioners  of  appraisement  in  searching  deceased's 
papers  found  a  schedule,  dated  the  30th  June,  1743,  all  written  bv 
deceased,  wherein  he  makes  Lord  Castlehaven  executor,  and  gives  all 
the  residue  of  his  estate,  after  payment  of  bis  debts  to  be  distributed 
among  the  poor;  the  commissioners  likewise  found  a  book  of  accounts, 
in  the  last  leaf  of  which  is  written  bv  deceased  what  Cantillon  has  pro* 
pounded  as  a  codicil;  it  is  dated  the  25th  August,  1749,  by  which  he 
gives  Cantillon  2,700/.  due  from  him^to  deceased  on  the  balance  of  an 
account ;  this  codicil  is  opposed  by  Lord  Castlehaven  and  the  Crown ; 
the  deceased's  estate  is  considerably  indebted  to  Lord  Castlehaven ;  ail 
sides  agree  in  the  necessity  of  having  somebody  appointed  to  take  care 
of  deceased's  estate  immediately ;  tne  wilt  is  not  disputed,  and  therefore 
we  pray  the  court  to  grant  probate  to  Lord  Castlehaven,  the  executor* 
who  Will  undergo  a  moditioci  to  take  probata  hereafter  of  the  codioil  if 
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k  iluin  be  estaUiflhed ;  or  if  the  court  will  not  gnmt  probata  of  the  will, 
we  pray  that  9iAfnini8tT9Ltion  pendente  hie  may  he  granted  to  Lord  Ca««> 
tlehav^n's  nominee,  and  not  to  Mr.  FranctSt  the  crown's  nominee* 
Cantilfon  doee  not  interpose  on  this  point  further  than  to  pray  that  the 
administrator  may  give  good  security. 

Dr.  Hay  for  thie  King.-«-By  the  disposal  of  the  residue  to  the  poor  in 
general,  ^ithont  specifjring  what  poor,  the  destination  of  the  charity  is 
in  the  crown.  Cantilkm  agrees  that  an  administration  pendente  lite  if 
necessary ;  Lord  Castlehavan  is  a  nude  executor,  who  can  only  receive 
and  pay  debts  but  can  make  no  distribution  of  the  residue.  The  interest 
h)  the  residue  is  vested  in  the  crown  in  this  case»  1  Yern.  )!224,  and 
therefore,  administration  onght  to  be  granted  to  the  crown's  nominee^ 
Probate  cannot  be  panted  to  the  executor  of  the  will  till  the  question 
respecting  the  validity  of  the  codicil  is  determined* 

JenoMBirT-*43fa  GBoaen  Lbs. 

I  was  of  opinion,  first,  that  probate  of  the  will  could  not  be  granted 
to  the  executor,  while  a  contest  subsisted  about  the  validity  of  the  eodi<» 
oil,  for  that  being  undetermined,  it  did  not  appear  what  was  the  will,  and 
the  executors  could  not  take  the  common  oath ;  and  I  knew  no  inetance 
of  a  probate  being  granted  under  the  like  ctrcumstanoes.  Secondly,  I 
was  of  opmion  the  kmg  had  no  interest  in  the  grant  of  the  administration 
pendente  Kte.  The  crown  has  interest  only  in  the  deetinatioQ  of  the 
Fesidue,  which  hnisC  be  ordered  hereafter  in  chancery,  when  the  execu- 
tor had  coHected  in  the  whole  estate,  and  paid  the  debls»  icc^  and  there* 
lore  I  decreed  the  administration  pendent  Uu  to  the  nominee  of  tioni 
Castlehaven,  the  executor,  good  security  being  given. 


BITTLBSTON,  by  her  Guardian,  against  CLARK.(a)--^.  248. 

▲  futy  etnnot  pnpasnd  inttriMtiifw  ts  tbf  bwt  wtfl  W  «  iMtetor  In  Um  mat  ctope  in  wbipb 
MDiMice  hm  kew  given  u  to  »  will  propuunded,  for  there  ouinot  ke  two  definitiTe  imitencee 
in  Um  same  otoee. 

Dr.  Hay. for  Bittleston.— John  Clark,  died  27th  February,  1750,  left  a 
widow,  Ann  Clark,  and  Thomas  and  Elizabeth  Bittleston,  his  nephew 
and  niece,  and  next  of  kin ;  he  was  seized  with  a  palsy  on  25th  Feb" 
ruary,  1750,  and  lost  his  speech  and  senses.  Will  of  2eth  February, 
1750,  was  propounded  by  tne  widow,  the  executrix  therein  named.  The 
court  was  of  odnion  upon  the  evidence  that  deceased  was  not  in  ins 
senses  on  26th  February,  when  said  propounded  will  was  executed ;  and 
therefore  pronounced  against  it,  and  tnat  the  deceased,  so  far  as  appeared, 
was  dead  intestate,  and  assigned  the  widow  to  declare  whether  she 
would  accept  administration,  in  that  cause.  The  instructions  for  said 
win  were  pleaded  and  exhibited,  and  Mr.  Green,  the  writer,  was  examined 
to  them.  Sentence  against  tiiis  will  was  given  on  8d  July,  1755,  Mid 
Cheslyn,  Clark's  proctor,  was  assigned  to  declare  whether  she  would 
accept  administration.  He  can  now  do  nothing  else ;  but  instead  of 
declaring,  he  desires  leave  to  propound  those  instructions  in  this  same 
cause,  idiich  is  unprecedented,  and  it  would  be  very  dangerous  to  allow 
H  after  an  examination  already  had  and  published  upon  tfiose  instruct 
tions. 

(«)  Vide  f  aprm  p.  109. 
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Dr.  Pinfold,  same  side. — ^They  had  an  opportunity  to  have  propoudded 
this  paper,  but  they  made  their  option  to  set  up  the  executed  will»  and 
must  abide  by  that.  A  poor  man  may  be  harrassed  out  of  his  right,  by 
pleading  different  wills  successively.  £)eleg«  Butler  and  Pan7ien<er(a), 
after  sentence  was  given  against  a  will,  Parmenter  would  have  set  up 
another  of  a  former  date ;  but  the  court  would  not  suffer  him. 

Dr.  Simpson  and  Dr.  Beitesvxjrik  for  Clark. — The  instructions  were 
pleaded  in  the  former  cause  only  as  a  circumstance  to  give  strength  to 
the  will.  In  giving  sentence  the  court  said  he  could  not  take  notice  of 
the  instructions  so  as  to  pronounce  for  them  as  a  will,  because  they  wer^ 
not  propounded  as  such,  and  it  would  be  yerv  hard  that  the  widovfr,  b^ 
mistake  in  propounding  a  wrong  paper,  should  be  barred  from  a  possi- 
bility of  setting  up  the  real  will.  We  could  not  propound  this  paper  of 
instructions  and  tne  executed  will  too.  We  admit  the  general  rule  that 
the  same  fact  cannot  be  pleaded  over  again,  but  this  paper  is  now  ofiered 
diverse  intuito;  it  was  then  pleaded  as  an  exhibit,  it  is  now  offered  as 
the  deceased's  last  will,  and  any  legatee  might  propound  it. 

JuDOMERT — Sir  George  Lee. 

I  was  of  opinion  Cheslyn  was  not  at  liberty  now  in  this  cause  to  pra» 
pound  the  instructions,  for  he  stood  assigned  to  declare  whether  his  client 
would  accept  the  administration.    Sentence  was  given  in  this  cause  as 
to  the  will  propounded,  and  another  will  could  not  be  set  up  in  the  same 
cause,  for  a  man  mi^ht  leave  twenty  different  testamentary  papers,  and 
it  would  be  strange  if  the  executor  should  be  at  liberty  to  propound  them 
successively  one  after  another,  for  then  suits  would  be  endless,  and  there 
would  be  twenty  distinct  definitive  sentences  in  the  same  cause,  which 
would  be  absurd  and  impossible.    A  legatee  cannot  set  up  a  will  after  it 
has  been  litigated  between  the  executor  and  next  of  kin,  and  pronounced 
against,  unless  he  can  show  the  parties  agreed  to  set  aside  the  will  by 
fraud  or  collusion,  and  so  the  Delegates  held  in  the  case  of  Lewis  and 
Bulkeley  ;{b)  but  a  legatee,  if  he  is  afraid  the  executor  will  not  do  jus- 
tice, may  intervene  for  his  interest  pending  a  suit.    These  instructiona 
cannot  be  propounded  in  this  cause ;  but  the  widow  may  take  out  an- 
other citation  against  the  next  of  kin  in  a  new  cause,  to  see  these  instruc- 
tions propounded  as  deceased's  last  will,  and  proved  by  witnesses,  and 
then  the  question  will  come  properly  whether  she  can  proi)ound  them 
after  having  set  up  a  former  will  which  was  pronounced  aeaiust.   I  said 
I  did  not  mean  to  give  a  determination  now  upon  that  point,  out  I  inclined 
that  she  could  not,  for  she  had  made  her  option,  and  had  propounded  the 
executed  will,  when  she  might  have  propounded  these  instructions ;  and 
therefore  did  not,  at  that  time,  look  upon  them  as  the  deceased's  will. 
If  they  had  come  to  her  knowledge  since  that  suit,  the  case  would  have 
been  different ;  but  as  the  instructions  were  pleaded  and  examined  to  in 
that  former  cause,  it  would  be  very  dangerous  to  sufier  them  to  be  exam- 
ined to  again,  and  would  be  very  vexatious  to  the  next  of  kin  to  be  har- 
rassed with  successive  suits,  and  therefore  I  rejected  Cheslyn's  petition, 
and  again  assigned  him  to  declare  whether  his  client  would  accept 
administration. 

Clark  appealed,  but  never  prosecuted  the  appeal ;  wherefore  the  Dele- 
gates remitted  the  cause.  The  remission  was  exhibited  in  the  Prerogative^ 

•      {a)  BuiUr  t.  Parmenter,  Vol  1.  p.  145,  noti$, 

(6)  Lem$  ▼.  BuUcdey,  Vol.  1.  p.  513,  and  190,  mitet. 
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4tb  Session,  Trinity  Teim,  80tb  Jaoe,  1757»  and  I  assigned  Cheslyn  to 
accept  or  refuse  the  administratioo  by  the  next  court. 


HACKMAN  against  BLACK>— pw  251. 

A  creditor  has  a  right  to  call  far  an  inTCDtory,  bat  baa  no  rif  bt  to  uiladbr»  in  an  adfluaiifani» 

ti«n  bond. 

Jaoob  Hackman  died  intestate ;  caveat  entered  by  a  creditor,  who 
made  oath  of  his  debt,  and  prayed  an  inventory  and  notice  of  the  secu* 
rity  before  administration  should  pass  under  seal  to  the  widow. 

JuDGHENT — Sir  George  Lee, 

I  decreed  the  administration  to  pass  under  seal  to  the  widow,  sh^ 
undergoing  a  monition  to  exhibit  an  inventory,  but  refused  to  order  her 
to  give  notice  of  the  security,  because  I  was  of  opinion  a  creditor  had 
nothing  to  do  with  the  administration  bond,  though  Mr.  Stevens,  the 
registrar,  said  a  creditor  had  lately  a  suit  at  law(a)  upon  an  administra- 
tion bond,  and  had  recovered  against  the  sureties,  because  the  adminis* 
trator  had  not  exhibited  an  inventory.  But  note,  an  administrator  is 
bound  by  statute  21  H.  8,  c.  5,  to  exhibit  an  inventory,  and  that  clause 
in  the  bond  is  only  in  affirmance  of  the  law  as  it  stood  before  the  statute 
of  distributions. 

(a)  The  Registrar  may  probably  have  alluded  to  the  caae  of  Qreeruide  and  oiher$  ▼.  Benion^ 
decided  by  Lord  Hardwicke,  and  reported  in  3d  Atkins,  248.  Lord  Mansfield  snbaeqaently  in 
Uie  caae  of  the  Archbishop  Qjf  Canterbury  v.  Hmtse^  (Cowper,  140,)  held  not  only  that  the  Ordi- 
nary  coold  empower  a  creditor  to  put  an  administratioa  bond  in  saif,  bat  that  it  was  ex  dehUa 
jtietiticB  to  do  so,  **  for  (ho  adds)  though  a  creditor  has  no  conocrn  in  the  latter  part  of  the  con* 
dition,  namelv,  the  distribation  of  the  surplus  among  the  next  of  kin ;  yet  he  is  moat  materially 
and  principaUy  ioterestod  in  the  administrator's  delivering  a  troe  inventory  and  in  the  due 
administration  of  the  effects.*'  Some  of  these  expressions  apparently  conflict  with  the  dicta  of 
I«ord  Holt  in  the  Archbishop  of  Canterbury  v.  Willie,  3d  Solk.  316,  a  ease  probably  very  &mi» 
liar  to  Sir  George  Lee;  but  the  result  to  be  arrived  at  from  the  examination  and  oomparison  of 
Ume  several  cases  seems  to  be,  that  if  it  is  not  competent  to  a  oreditor  to  assign  tha  nonpay^ 
iBont  of  a  debt  to  him  as  a  breach  of  an  administration  bond,  it  is  at  least  competent  to  him  to 
asaign  as  snch  a  breach,  the  not  delivering  of  an  inventory. 

Vide  also  an  incidental  reference  to  some  of  the  above  cases  in  Lord  Tentovden's  jadgment 
an  the  ArMUhop  of  Canterbury  v.  T^ppen,  8th  Barnewall  &  Creswell,  159. 


PIERREPOINT  against  HOLBBCKE  and  DARLING.—p.  3S3. 

The  identity  of  a  will  sufficiently  proved* 

Dr.  Pinfolds  for  Pierrepoint. — John  Pierrepoint  is  executor  of  Joka 
Holbecke,  who  died  22d  December,  1754.  The  will  is  dated  16th 
December,  1751,  attested  by  three  witnesses,  but  was  not  executCKi  till  the 
10th,  and  there  are  two  codicils  made  21st  December,  1754,  not  dated  or 
executed*  The  will  and  codicils  are  opposed  by  the  widow ;  draft  of  the 
will  was  brought  to  deceased  by  Air.  Kirkb^,  the  writer.  Qa  15th 
December,  the  deceased  made  many  alterations  in  it ;  deceased  then  said 
he  would  execute  it ;  Kirkby  told  him  it  ought  to^  be  wrote  over  fair ; 
deceased  said  he  was  very  ill,  and  might  die  before  the  next  day,  and 
therefore  he  would  execute  the  draft,  which  he  did  in  the  presence  of  the 

Vol.  vl  15 
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same  three  witnesses  who  afterwards  attested  the  fair  will  Full  proof  of 
deceased's  approbation  of  the  codicils.  The  witnesses  say  the  will  was 
executed  on  or  about  the  16th  December,  1754 ;  intention  of  the  testator, 
approbation  of  the  will  and  codicils,  and  capacity,  are  fully  proved. 

Dr.  Hay,  for  Holbecke. — The  fair  will  propounded  was  executed  on 
19th  December,  1754,  but  is  dated  16th  December.  My  objection  to  the 
will  propounded  is,  that  the  witnesses  all  depose  to  a  will  executed  upon 
the  15th  December,  which  is  the  draft  that  is  not  propounded,  and  so 
they  prove  a  will  which  is  not  propounded,  and  therefore  cannot  be  pro- 
nounped  for,  and  do  not  prove  the  will  which  is  propounded. 

Judgment — Sir  George  Lee. 

The  testamentary  witnesses  seemed  to  be  confused  between  the  exe- 
cution of  the  draft,  and  of  the  fair  will ;  but  the  writer  expressly  depos- 
ing to  the  vfili  propounded,  and  the  other  witnesses  to  the  will  now  shown 
them  at  their  examination,  which  could  be  no  other  but  the  mil  propounded^ 
I  was  of  opinion  the  identity  of  that  will  was  sufficiently  proved,  and 
therefore  pronounced  for  the  will  and  codicils. 

Cause  appealed:  afterwards  appeal  deserted  and  the  cause  remitted 
by  the  Delegates  on  27th  January,  1757,  for  non-prosecution  with  201 
costs. 


REPINGTON  against  HOLLAND  and  REPINGTON.(a)— p.  254. 

Adminifltralicn  wiUi  a  will  annexed,  granted  to  a  widow  in  preference  to  a  mother. 
A  residuary  legatee  is  generally  entitled  to  an  administration  with  the  will  annexed,  because 
he  is  bound,  for  his  own  sake,  to  be  careful  in  collecting  the  effects  and  improving  the  estate. 

Dr.  Pinfold,  for  Elizabeth  Repington,  deceased's  widow. — James 
Repington  died  in  October,  1753,  in  the  East  Indies,  in  the  station  of 
captain  of  a  troop  of  dragoons  in  the  East  India  Company's  service ;  he 
left  a  widow,  a  mother,  Uiree  brothers,  and  a  sister,  but  no  children ; 
made  a  will,  dated  15th  December  1749,  in  which  he  made  his  wife 
universal  legatee,  and  appointed  her  and  John  Holland  executors.  In 
1754,  Holland  took  probate;  on  20th  February,  1753,  he  wrote  a  letter 
from  the  Indies,  in  which  he  said  he  had  great  success  in  increasing  his 
fortune,  and  was  now  in  a  condition  to  do  what  he  had  always  desired, 
to  provide  for  her,  that  she  might  live. comfortably  the  rest  of  her  life, 
and  he  insisted  on  her  taking  his  brothers  and  sister  to  live  with  her,  and 
then  adds  the  following  clause,  viz.  "  As  we  are  in  continual  war  here,  I 
have  made  my  will,  so  that  if  any  misfortune  should  happen  to  me, 
besides  the  one  half /of  my  fortune,  which  you  know  who  has  a  tight  to,  I 
leave  you  the  other,  except  a  few  legacies  Jor  my  brothers  and  sister,  who 
I  insist  on  your  taking  to  live  with  you."  The  mother  called  Holland 
and  the  widow  to  bring  in  the  probate  of  the  will  of  1749,  and  to  show 
cause  why  administration,  with  this  letter  annexed,  should  not  be  granted 
to  lier  till  the  will  referred  to  should  be  brought  from  India.  The  court 
has  pronounced  this  letter  to  be  testamentary,  and  a  revocation  of  the 
wril  of  1749,  and  has  accordingly  revoked  the  probate  granted  to  Hol- 
land. The  question  now  is  whether  administration,  with  this  letter,  shall  be 

(a)  Vide  fiipra,  p.  54. 


2  Leb,  256.  115 

granted  to  the  widow  or  the  mother.  There  is  no  residuary  legatee,  and 
the  widow  has  the  greatest  interest,  for  it  is  agreed  the  testator  meant 
her  by  the  words  ** you  know  who  has  a  right  to" 

Dr.  Hay,  for  Ann  Repington,  insisted  that  the  mother  was  residuary 
legatee,  and  as  such  entitled  to  the  administration,  and  that  she  had  as 
great  an  interest  as  the  widow,  for  the  legacies  to  the  brothers  and  sister 
are  payable  out  of  the  whole  clear  estate. 

JuDGMEiTT — Sir  Gborob  Leb. 

I  was  of  opinion  the  mother  was  not  a  residuary  legatee ;  a  residuum 
is  something  uncertain,  which  shall  happen  to  be  left  after  the  debts  and 
legacies  are  paid ;  but  here  the  mother  had  a  certainty  left  her,  viz.  a 
moiety  of  the  estate.  Secondly,  I  was  of  opinion  that  the  mother  had 
less  interest  than  the  widow,  for  the  legacies  to  the  brothers  and  sister 
were  payable  out  of  her  half;  the  words  "except 'a  few  legacies,"  &c. 
bein^  directly  annexed  to  her  moiety.  I  further  observed,  that  deceased 
by  the  will  of  1749  had  given  his  wife  all,  and  made  her  executrix,  and 
it  did  not  appear  that  he  had  altered  his  intention  with  respect  to  her, 
but  by  the  improvement  of  his  fortune,  having  enough  to  provide  for  her 
and  his  relations  too,  he  had  made  a  new  will  only  to  provide  for  his 
relations ;  that  a  widow  under  an  intestacy,  if  there  were  no  legal  objec- 
tions to  her,  was  to  have  administration  preferable  to  a  mother.  I 
therefore  decreed  administration,  with  this  letter  annexed,  to  the  widow, 
till  the  original  will,  or  an  authenticated  copy  thereof  shall  be  brought 
into  court  I  observed  that  administration  was  granted  to  a  residuary 
legatee,  because  he  having  only  what  should  happen  to  be  left  after  all 
charges  paid,  was  bound  for  his  own  sake  to  be  careful  in  collecting  in 
and  improving  the  estate. 


1756. 
SMITH  against  ORAM.— p.  256. 

A  eommifliioo  of  appraisement  granted  to  valae  the  effiscta  on  an  intoatate— objeetion  taken  to 

the  return,  overruled. 

John  Elli^  deceased  made  his  wife  executrix  and  residuary  legatee ; 
she  died  before  him ;  he  left  two  daughters,  Mary,  the  wife  of  William 

Smith,  and  Elizabeth,  the  wife  of Oram ;  deceased  died  at  Oram's 

house,  where  he  had  lodged  some  time ;  Elizabeth  Oram  took  adminis- 
tration cum  testamenio  to  him ;  Smith  cited  her  to  bring  in  the  adminis- 
tration, and  show  cause  why  it  should .  not  be  revoked  for  want  of 
sufficient  security,  and  to  exhibit  an  inventory;  Oram  i)rought  in  the 
administration,  and  submitted  to  give  further  security  if  the  court  thought 
proper  to  order  it;  it  appeared  that  the  estate  was  but  about  700/.,  and 
the  quantum  of  the  security  was  2,000/.,  but  it  was  said  the  securities 
were  not  worth  that  sum.  I  ordered  the  sureties  to  be  reported.  Smith 
prayed  a  commission  of  appraisement ;  Oram  named  commissioners,  and 
joined  iii  the  execution  of  it,  and  she  being  in  possession  of  deceased's 
effects  was  admonished  to  show  them  to  the  commissioners ;  the  commis- 
sioners on  both  sides  certified  that  she  refused  to  show  the  household 
goods,  and  alleged  that  they  were  her  own,  for  deceased  save  them 
to  her  in  his  lifetime  as  a  free  gift;  she  made  affidavit  of  the  truth 
of  that  facty  and  exhibited  several  affidavits  in  support  of  hers,  and  she 
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oliO  in  her  affidaTit  set  forth  what  the  gooda  were,  and  the  value  of 
them. 

Smith's  counsel  insisted  that  Oram  was  in  contempt,  that  she  ought  to 
have  showed  the  goods  and  had  them  valued,  and  then  made  her  claim, 
and  that  she  ought  to  have  given  in  an  inventory  setting  forth  the  parti- 
culars and  value  of  those  goods. 

JuDGMBNT — Sir  GsoaoB  Lee. 

But  there  being  a  very  probable  evidence  that  the  deceased  gave  the 
goods  in  <]|uestion  to  his  daushter  Oram  when  he  left  his  lodgings  and 
oame  to  live  with  her,  and  there  being  no  evidence  in  contradiction,  I 
was  of  opinion  she  was  not  in  contempt,  and  rejected  Smith's  petition* 


FOWNES  against  ETTRICKE-— p.  267. 

An  lOefatioD  jpfeadiDg  «  pedigree  admitted  to  proo^  althoagh  the  nurriagee  of  the  aneeston 

were  not  set  forth. 

I  admitted  an  allegation  pleading  a  pedigree,  though  the  marriages  of 
the  ancestors  were  not  set  forth,  the  latest  of  which  was  about  sixty 
years  a^o;  but  common  reputation  of  relationship  in  such  a  certain 
degree,  legitimacy,  and  puolic  ownings  were  fully  pleaded,  and  also 
declarations  of  persons  now  dead,  who  were  conversant  in  the  families 
of  the  parties,  were  admitted  as  proof  of  public  reputation  of  relationship 
in  the  degrees  alleged^ 


MASKELINE  and  BROHIER  against  HARRISON.— p.  258. 

The  coarta  of  common  law  haye  ceased  to  object  to  the  ffrant  of  administrations  pendente  Hit 
where  there  is  an  executor  named  in  a  will  propounded.  Such  administrations  ought  not  to 
be  granted  without  good  reason. 

John  Harrison  made  his  will  the  1st  October,  1747 ;  appointed  his  bro- 
ther Maurice  Harrison,  executor ;  he  afterwards  went  to  the  East  Indies, 
where  he  died,  but  first  made  another  will  in  1754,  and  appointed  Mas- 
keline  and  Brohier  executors ;  the  brother  as  executor  of  a  former  will, 
opposed  this  latter  will,  and  prayed  an  administration  pendente  lite  might 
be  granted  to  a  person  named  by  him ;  the  other  parties  opposed  the 
grant  of  any  adminstration  pendente  lite,  and  Dr.  Simpson^  their  coudsel 
insisted,  first,  that  an  administration  pendente  lite  could  not  by  law  be 
granted  in  any  case  where  there  was  an  executor,  as  in  this  case  there 
must  be  one,  for  if  the  latter  will  wherein  Maskeline  and  Brohier  are 
execntors  should  be  set  aside,  then  the  first  will  wherein  Harrison  is  exe- 
cutor would  operatje.  Secondly,  in  this  case  there  was  no  proof  by 
confession,  affidavit,  or  otherwise,  that  the  estate  or  any  part  of  it  is 
perishable^  which  is  essentially  necessary,  Prerogative,  Sutton  against 
Smitk,  10th  FdMTuary,  175a 

Judgment — Sir  Georos  Lce. 

As  to  the  first  objection  made  by  Dr.  Simpson,  I  said  that  though 
formerly  the  court  of  common  law  had  held  that  administration  pending 
a  suit  tipoB  a  will  wheie  there  was  an  executor,  could  not  be  granted. 


2Lbb,263.  117 

yet  lately  they  had  been  of  a  diSerent  opinion,  for  in  B.  IL  4  Geo*  2,  ia 
the  case  of  Wcdaslon  and  Walker^  the  whole  court  upon  consideration, 
held  that  such  administration  was  good.  But  as  to  the  second  point,  I 
was  clearly  of  opinion  that  administration  pendente  lite  ought  not  to  be 

granted  without  good  reason,  and  I  had  declared  so  in  the  case  cited  of 
utton  against  Smith,  (vol.  1,  p.  207) ;  and  as  in  the  present  case  there 
was  no  evidence  that  an  administration  pendente  lite  was  necessary  or 
wanted  for  the  benefit  of  the  estate,  I  rejected  Harrison's  petition. 


WILKINSON  against  MOSS.— p.  259. 

A  poMQMory  tiUe  in  a  oharch  seat  guBtained  against  an  application  for  a  faealty. 


PRERCXJATIVE  COURT  OF  CANTERBURY. 

LE  BRITON  against  LE  QUESNE.— p.  261. 

Hie  Treasurer  of  the  Navy  reiuaes  to  pay  the  arnears  of  a  mariner's  wages  on  the  probate  of  a 

win  granted  in  Jersey. 
A  decree  issiies  against  the  executor  to  aoeept  or  refiiBe  administration  cum  tetiamtmU  annoB^ 

ui  the  Prerogative  Court    No  appearance  being  given  for  him,  an  adninistratioo  emn  ter* 

tfiaento  amuxo  was  granted  to  the  residuary  legatee. 

Nicholas  Lb  Quesnb,  of  Jersey,  bachelor,  died  in  October,  1746, 
made  his  will  in  September,  1746,  appointed  his  brother  John  Le  Quesne 
executor,  (who  proved  the  will  in  the  proper  court  at  Jersey,)  and  gave 

the  residue  of  his  estate  to  his  sisters  Elizabeth  and Le  Quesne ; 

the  deceased  was  a  mariner,  and  had  wages  due  to  him  at  the  Pav- 
Office,  London,  which  the  treasurer  of  the  navy  refused  to  pay  upon  the 
probate  at  Jersey,  and  the  executor  had  not  proved  the  will  m  the  Pre- 
rogative Court  Elizabeth  Le  Quesne,  as  a  residuary  legatee,  took  out 
letters  of  request  to  the  magistrates  at  Jersey  to  cite  the  executor  to 
accept  or  refuse  probate  in  the  Prerogative  Court  or  to  show  cause  why 
admmistration  cutn  testamento  should  not  be  granted  to  her,  and  she 
brought  the  will  or  an  authentic  copy  of  it  into  Court ;  the  magistrates 
at  Jersey  refused  to  execute  the  letters  of  request,  and  returned  that  no 
inhabitant  of  Jersey  ought  to  be  cited  by  any  ordinary  but  the  bishop  of 
Winchester,  and  that  the  appeal  from  him  lay  only  to  the  king  in  counciL 
£lizabeth  then  prayed,  and  I  granted,  a  decree  against  the  executor,  to 
be  hung  on  the  Royal  Exchange,  which  being  duly  served  and  conti- 
nued, and  no  appearance  given  for  the  executor,  I  granted  administra- 
tion with  the  will  annexed  to  Elizabeth  Le  Quesne,  as  being  a  residuary 
legatee. 


GORDON  against  EYRE  and  DEAN.— p.  262. 


An  administration  de  (xmU  granted  to  a  creditor  after  a  citation  served  on  the  Ro^  Exchange, 
against  a  son  and  another  creditor  who  had  taken  oat  an  administration. 

Gbwob  Nicholas  Eyrb,  Esq.  died  in  1713,  a  widower  intestate }  left 
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Charles  Chester  Eyre,  his  only  child,  a  minor;  in  1714,  John  Chamber- 
layne,  his  guardian,  renounced  the  administration  on  behalf  of  the  minor, 
and  it  was  granted  to  Alexander  Dean,  a  creditor ;  Daniel  Hugh  Gordon 
made  os^th  that  deceased  died  indebted  to  him  10/.  lOs.  by  note  of  hand, 
and  100/.  by  decree  in  chancery,  and  that  he  had  sought  for  the  said 
son,  and  Dean  the  administrator,  for  four  years  past,  and  had  not  been 
able  to  find  them,  but  was  informed  they  were  both  dead ;  whereupon 
Gordon  took  out  a  citation,  which  was  served  on  the  Royal  Exchange 
against  the  son,  and  the  said  Dean,  to  bring  in  an  inventory  if  living,  or 
itdead,  against  their  representatives,  to  show  cause  why  administration 
de  bonis  should  not  be  granted  to  him ;  there  being  no  appearance, 
I  decreed  administration  ae  bonis  non  to  Gordon. 


SIR  EDWARD  HAWKE  contra  Omnes.—f.  262. 

Adminiftration  to  a  creditor  after  a  fervioe  on  the  Royal  Excluuifd. 

John  Bladen,  lieutenant  of  a  man-of-war,  died  a  bachelor  intestate. 
Sir  Edward  Hawke  made  affidavit  that  he  was  a  creditor  to  the  de- 
ceased, that  he  had  inquired  and  could  not  hear  of  any  relations  the 
deceased  had,  and  believed  he  had  none,  and  therefore  prayed  a  decree 
to  be  hung  on  the  Royal  Exchange,  contra  omnes,  to  show  cause  why 
administration  should  not  be  granted  to  him  as  a  creditor ;  the  decree 
was  duly  served,  and  nobody  appearing,  I  decreed  administration  to  Sir 
Edward  Hawke,  as  being  a  creditor  to  deceased. 


ARCHES  COURT  OF  CANTERBURY. 

FITZGERALD  against  LADY  MARY  FITZGERALD— p.  263. 

A  contempt  which  had  originated  from  the  inability  of  a  husband  to  pay  alimony  and 

■U8pend«l. 

Ladt  Mart  brought  a  suit  in  theConsistory  of  London  against  Greorge 
Fitzgerald,  Esq.  for  a  divorce ;  in  the  course  of  the  cause  he  was  in  the 
Consistory  and  the  Arches  (where  it  was  removed  upon  his  appeal  upon 
a  grievance,  and  retained  by  her  consent,)  condemned  in  the  Consistory 
in  100/.  for  alimony,  and  65/.  for  costs,  and  in  the  Arches  in  120/.  costs, 
for  which  sums,  they  not  being  paid,  he  was  excommunicated  three 
times,  and  was  once  signified ;  the  question  was,  whether  he  being  in 
contempt  and  excommunicated  the  admission  of  an  allegation  offered 
by  him  in  his  defence,  and  which  was  signed  by  his  counsel,  could 
be  debated  at  his  petition  ?  In  order  to  purge  his  contempt,  he  made 
an  affidavit  that  he  had  not  money  to  pay  according  to  the  several 
orders  of  the  courts, — that  his  contumacy  was  not  voluntary  but  arose 
from  his  poverty, — that  he  would  comply  with  all  the  orders  of  the  court 
as  soon  as  he  was  able,  set  forth  what  money  he  had  received  and  how 
It  was  expended,  and  swore  that  he  had  but  120/.  which  was  the  sum 
last  taxed,  and  offered  to  pay  that  sum  to  Lady  Mary  or  her  proctor, 
with  the  contumacy  fees  thereto.    She  made  an  affidavit  that  she  had 
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nothing  but  what  her  friends  gave  her,  and  insisted  that  he  could  not  be 
heard  till  he  had  purged  all  his  contempt  and  was  absolved,  but  did  not 
deny  the  facts  in  nis  affidavit,  and  she  prayed  the  cause  to  be  concluded. 

JuDGMBiTT — Sir  George  Lee. 

I  was  of  opinion,  that  as  his  contempts  did  appear  from  his  affidavit 
to  arise  from  inability  to  pay  the  money^  the  effect  of  those  decrees 
against  him  ought  to  be  suspended  till  he  was  able  to  obey  them ;  and 
as  he  was  ready  with  an  allegation,  which  his  counsel  had  signed,  it 
would  be  unjust  to  hear  this  cause  ex  parte,  and  deprive  him  of  a  pos- 
sibility of  making  his  defence,  and  therefore  directed  Mr.  Gostling  his 
proctor,  to  pay  or  make  a  tender  to  Mr.  Farrer,  her  proctor,  of  120i!. 
with  the  contumacy  fees  thereon,  as  he  had  offered  in  acts  of  court,  and 
assigned  to  hear  on  the  admission  of  Mr.  Fitzgerald's  allegation  the 
next  court. 


GOODALL  against  GOOD  ALL.— p.  264.  ISf.  Jd/, 

An  afildBTit  not  allowed  ta  be  read  in  oontradiction  to  an  allegation  of  Faonltiea. 

Mr.  Goodall  brought  a  suit  against  his  wife  for  adulterv ;  the  libel 
was  admitted  and  witnesses  examined.  She  gave  in  an  allegation  of 
faculties,  in  which  she  admitted  she  had  a  separate  estate  of  45/.  a  year, 
but  said  her  father's  executrix  would  not  pay  her  any  of  the  income  of 
it.  The  husband's  counsel  ofiered  to  read  his  affidavit  as  to  the  valuQ 
of  his  income  in  contradiction  to  the  allegation,  but  I  was  of  opinion  the 
affidavit  could  not  be  read,  and  admitted  the  allegation,  and  condemned 
him  to  pay  her  costs,  but  decreed  nothing  as  to  alimony  till  the  proofs 
were  before  the  courl. 


BUTLER  against  DOLBEN,  calling  herself  BUTLER.— p.  265. 

Joint  letters  of  reqneat  from  the  chanoellor  of  London  and  the  commiMary  of  Buekingham- 

■hire,  accepted  quatenu9. 


PREROGATIVE  CX)URT  OF  CANTERBURY. 

WRIGHT  against  RUTHERFORD  and  Others.— p.  266, 

Hie  want  of  interest  maj  be  objected  to  at  any  time  in  a  oanee,  eepecially  before  iasue  joined. 
By  the  laws  of  Barbadoea,  nefroea  belongiog  to  a  plantation  are  gltb^  adBcHptMii, 

Dr.  Hatff  for  Jane  Wright. — ^John  Price,  deceased,  left  Jane  Wright, 
-widow,  formerly  the  wife  of  Robert  Wright,  his  sister  of  the  whole 
blood,  and  Martha  Rutherford,  his  sister,  of  the  half  bleed,  made  his 
will  7th  March,  1734,  attested  by  three  witnesses,  gave  thereby  his  plan- 
tations in  Barbadoes,  with  all  his  negroes  thereon,  without  impeachment 
of  waste,  to  his  sister,  Jane  Wright,  then  the  wife  of  Robert  Wright, 
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remainder  to  said  Robert  for  life,  remaitider  to  tbeir  issue  maiei  remaiiH 
der  to  their  issue  female,  remainder  to  his  own  right  heirs  for  everi  and 
made  Jane  Wright,  executrix.  On  13th  February,  1748,  he  made  and 
duly  executed  another  will,  whereby  he  revokes  all  former  wills,  and 
leaves  his  plantations  and  all  the  rest  of  bis  estate,  real  and  personal, 
to  trustees,  for  the  sole  use  of  Jane  Wright,  during  her  coverture,  exclu- 
sive of  her  husband,  and  after  the  death  of  her  husband,  gives  the 
remainder  to  her  and  ber  heirs  for  ever,  and  appointed  the  trustees, 
John  Brinsden  and  John  Dighton,  executors.  The  testator  died  28d 
February,  1756.  Robert  Wright  died  before  him,  and  left  only  one 
child  by  his  said  wife ;  viz.  Charlotte  Tyrrell,  widow,  a  minor.  Jane 
Wright  entered  a  caveat.  The  executors  appeared  aud  renounced 
probate.  Tyrrell  appeared  by  her  guardian  to  set  up  the  first  and 
oppose  the  last  will.  The  question  now  is,  whether  Tyrrell  has  any 
interest  under  the  first  will  to  oppose  the  last  will  in  this  court  with 
respect  to  the  personal  estate.  She  has  no  interest  by  the  first  will  in 
the  personal  estate,  but  has  only  a  reversionary  interest  in  the  planta- 
tions at  Barbadoes,  and  the  negroes  thereon,  which  by  the  laws  of  that 
island  are  all  real  estate.  The  Act  of  Assembly  of  Barbadoes  in  No- 
vember, 1668,  declares  negroes  belonging  to  a  plantation  to  be  real 
estate,  and  that  is  confirmed  by  another  act  in  1672,  which  declares  that 
negroes  shall  be  personal  estate  for  payment  of  debts,  but  not  to  any 
other  purpose. 

Dr.  Betlesworthf  for  Tyrrell. — It  is  not  alleged  that  those  acts  of 
assembly  have  been  confirmed  by  the  king,  and  if,  not,  they  are  of  no 
force,  tmt  if  they  are  valid,  it  is  too  late  to  make  the  objection  now, 
for  on  the  18th  of  April  last,  Tyrrell's  proctor  was  assigned  to  declare 
whether  he  opposed  the  latter  will  or  not. 

Judgment— Sir  Georob  Lks. 

I  was  of  opinion  the  objection  did  not  come  too  late,  for  tui  mm  interest 
might  be  objected  at  any  time,  but  more  especially  before  issue  joined, 
and  that  by  the  laws  of  Barbadoes,  negroes  belonging  to  a  plantation 
are  glehcB  adscriptitii^  and  are  part  of  the  real  estate,  and  therefore  pro- 
nounced against  the  interest  of  Mrs.  Tyrrell  to  oppose  the  last  will  in 
this  court,  she  having  no  interest  under  the  first  will  in  the  deceased's 
personal  estate. 


PEARSON  against  GAMON.— 268. 

A  creditor  having  made  his  option  to  sue  in  chancery  by  a  bill  of  diaoovery,  must  be  bound  by 

ancii  option  to  proceed  in  that  court. 

JoHir  HfiMMivo  is  the  deceased ;  Richard  Gamon  is  his  executor,  tn 
April,  1755,  Pearson,  a  creditor  by  bond,  cited  Gamon  to  brinff  in  an 
inventory  and  to  take  probate ;  he  brought  in  a  declaration  in  which  he 
said  that  the  deceasea  carried  effects  with  him  abroad,  of  which  he 
could  not  then  give  any  account,  but  would  when  he  received  any.  No 
objection  was  taken  to  the  declaration,  and  Gamon  was  dismissed.  In 
May,  1755,  Pearson  filed  a  bill  in  Chancery  against  Gamon,  for  a  dis- 
covery of  deseased's  assets,  to  which,  in  July  1755,  Gamon  answered, 
and  that  cause  is  now  depending  in  the  Court  of  (3faancery.    Pearson 
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again  cited  Gamon  to  give  an  inventory  in  the  Prerogative  Court. 
Gamon  appeared  under  protest  and  alleged  that  Pearson  had  made  his 
option  by  filing  a  bill  for  a  discovery  in  chancery,  and  that  he  ouffht  not 
to  be  harassed  in  both  courts  for  the  same  matter,  and  prayed  to  be 
dismissed  with  costs.  Pearson  replied,  that  Gamon  had,  since  filing  the 
said  bill,  had  an  account  of  deceased's  effects  from  abroad,  that  he 
could  not  have  a  full  discovery  of  said  effects  under  his  present  bill,  but 
must  amend  it,  which  would  be  in  nature  of  a  new  bill,  and  therefore 
that  the  matter  was  a  res  integrCf  and  he  was  at  liberty  now  to  proceed 
in  this  court 

JuDOMBif  T — Sir  Gborgb  Lbb. 

But  as  there  was  now  a  bill  for  discovery  of  deceased's  assets  depend* 
ing  in  chancery,  I  was  of  opinion  it  was  not  a  res  Integra ;  that  he  had 
deserted  this  court  where  he  had  originally  begun,  and  had  made  his 
option  to  proceed  in  chancery,  and  could  not  revert  to  this  court  while 
that  suit  was  depending.  I  therefore  rejected  Pearson's  petition,  and 
condemned  him  in  1/.  69.  Sd.  costs. 


CLARK  against  CLARK  and  Others.— p.  269. 

The  expenses  of  a  commission  of  appraisement  to  be  paid  ont  of  the  estate  ofan  intestate  befbn 

distribation,  bat  after  the  payment  of  the  just  debts. 

Gborqb  Clark,  a  freeman  of  London,  subject  to  the  custom,  died  intes- 
tate,  left  no  children,  but  left  a  widow,  Hester  Clark,  who  is  entitled  by 
the  custom  to  one  moiety  of  his  personal  estate,  and  to  half  the  other 
moiety  also  by  the  statute  of  distribution,  and  he  also  left  a  sister,  Hester 
Taylor,  widow,  and  several  nephews  and  nieces,  who  are  entitled  to  dis- 
tribution. Taylor  entered  a  caveat  and  prayed  a  commission  of  appraise- 
ment,  in  which  the  deceased's  widow  jomed.  Taylor  now  prays  that  the 
expenses  of  the  commission  of  appraisement  may  be  paid  out  of  the  estate* 
Clark  opposes  it  on  suggestion  that  the  estate  is  insolvent,  in  which  casQ 
the  court  never  orders  expenses  to  be  paid  out  of  the  estate,  because  it 
would  injure  creditors. 

JuDOMBiTT — Sir  Gborgb  Lsb. 

I  decreed  the  expenses  of  the  commission  of  appraisement  to  be  paid 
out  of  the  estate  before  distribution,  in  case  it  shall  hereafter  appear  that 
there  is  any  estate  remaining  to  be  distributed  after  all  the  just  debts  are 
discharged. 


REEVES  against  GLOVER  and  Others.— p.  270. 

An  allegation  propounding  an  unfiniahed  paper  admitted  to  proo£ 

Vi^iLLiAM  FiircH,  died  5th  December,  1755,  made  his  will  dated  20th 
June,  1743,  Mrs.  Reeve  executor,  she  propounded  that  will  and  three 
codicils,  A.  R  C. ;  Mrs.  Puddephat,  one  of  deceased's  next  of  kin,  and  a 
legatee  in  a  latter  as  well  as  said  will,  propounded  a  schedule  wrote  by 
deceased  in  July,  1752,  above  three  years  before  his  death;  it  contains 
real  as  well  as  personal,  estate,  not  executed,  Mrs.  Reeves  is  appointed 
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executrix  therein,  but  no  residutiry  legatee  in  named ;  upon  debate  of  thir 
allegation  propounding  this  schedule,  it  was  urged  that  it  ought  to  be 
rejected,  because  a  paper  under  the  above  circumstances  could  not 
operate  to  revoke  a  former  executed  will. 

Judgment — Sir  Gborgb  Lee. 

But  1  was  of  opinion  the  facts  ought  to  appear  before  the  court  to  found 
any  observations  that  could  arise  in  point  of  law.  Possibly  this  schedule 
might  not  revoke  the  executed  will,  but  might  well  consist  with  it  when 
they  came  to  t>e  considered  together,  and  therefore  I  admitted  jthe  alle- 
gation. 


BRADSHAW  against  BRADSHAW.— p.  270. 

The  words  **  rest  and  reiiduo**  include  the  whole  penontl  estate. 

Robert  Bradshaw  died  a  bachelor,  made  his  will  and  appointed  bis 
mother,  Elizabeth  Bradshaw,  solo  executrix,  gave  her  a  legacy  of  500/. 
absolutely,  and  devised  to  her  a  messuage  with  the  appurtenances,  &c. 
for  life,  and  then  gave  to  her  the  use  and  interest  of  his  plate,  furniture, 
money,  stocks,  and  all  the  rest  and  residue  of  his  personal  estate  for  life; 
and  the  remainder  after  her  death  of  all  such  effects  and  residue  he  gave 
to  his  cousin  Thomas  Bradshaw,  his  heirs,  &c.,  forever.  Thomas  Brad- 
shaw cited  her  to  bring  in  an  inventory  and  account ;  she  gave  in  6ne  set- 
ting forth  the  particulars,  but  not  the  appraised  value  of  any,  and  said 
she  had  sold  part  of  the  plate  and  stocks,  but  did  not  set  forth  to  whom, 
nor  the  value  thereof.  Thomas  insisted  that  all  the  effects  ought  to  be 
appraised,  and  the  particular  value  of  each  thing  to  be  specified  in  the 
inventory.  Elizabeth's  counsel  urged  that  as  the  will  was  worded,  all 
the  specific  things  mentioned  therein  belonged  absolutely  to  her,  and  that 
only  the  residue  exclusive  of  them  was  given  to  Thomas,  and  therefore 
she  ought  not  to  set  forth  the  value,  for  otherwise  the  words  "  and  the 
rest  and  residue"  would  be  useless. 

Judgment — Sir  George  Lee. 

But  I  was  of  opinion  that  the  words  ''.rest  and  residue*'  were  useful  to 
take  in  his  whole  personal  estate,  in  case  anything  should  be  omitted  in 
the  enumeration  of  particulars,  and  that  the  testator  gave  her  only  for 
life  the  use  of  specific  things,  and  the  interest  of  his  money,  stocks,  &c., 
and  she  had  no  power  to  alienate  any  part  thereof;  on  the  contrary,  that 
Chancery  would  compel  her  to  give  security  that  every  thing,  or  the 
value  thereof,  reasonauie  wear  and  tear  being  allowed,  should  be  forth- 
coming at  her  death.  I  therefore  directed  that  the  plate,  goods,  &c., 
should  be  appraised,  and  that  she  should  give  in  a  further  inventory  spe- 
cifying the  value  of  each  particular. 


CUNNINGHAM  against  ROS&'-p.  878. 

Am  feUegfttko  fropowniling  a  testanentary  sthedole  admitted. 


Eliz ABETB  Cuiririff OBAM,  who  chimed  to  be  the  widow  of  David  Cun* 
ningham,  M*  D.^  gave  in  an  alla^tion  propounding  a  testamentary 
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■cbedule  or  will,  in  which  the  deceased  gave  to  the  said  Elizabeth  all  his 
bills,  bonds,  &c„  beionffing  to  hiniy  lying  io  the  lodgings  he  possessed  in 
the  house  belonging  to  Mr.  Smith,     r 

On  debate  oftbis  all^atioo,  Dr.  Bay  insisted  that  the  alleffation  ought 
to  be  rejected,  for  Elizabeth  had  no  testamentary  interest,  because  the 
devise  was  void ;  deceased  having  no  effects  at  his  death  in  the  house  of 
Mr.  Smith,  and  cited  2  Vern.  case  of  the  Earl  and  Comitess  of  ShafieS" 
bury,  the  testator  devised  to  his  wife  all  his  goods  that  should  be  in  his 
house;  before  his  death  he  removed  all  the  goods  from  said  houses  held 
the  devise  was  void. 

Jni>evBNT«-SiR  GsoaoB  Lbb. 

But  I  was  of  opinion  this  case  diflered  from  thai»  for  there  the  testator 
devised  all  his  goods  that  should  be  in  his  iouss^  which  implied  that 
should  be  there  at  his  death,  but  in  the  present  caaa«  the  words  were  onljr 
descriptive  of  what  the  testator  meant  to  bequeath,  and  therefore  it  was 
immaterial  whether  they  remained  at  Smith's  house  Ml  the  time  of  his 
death  or  not    i  admitted  the  plea. 


HAY  against  MlTLLO.(a)— p.  2T3. 

A  BMifii«r'\i  win  MtaUblMd,  Uiere  UtDg  no  praof  dial  Uvm  male  to  Mean  sdtbt 

Gborgb  Hat,  mariner,  dying  in  1749,  a  bachelor,  left  a.  mother  and 
two  sisters  living  in  Scotland ;  on  the  14th  May,  1787,  he  with  his  own 
band  filled  up  the  blanks  of  a  printed  will,  and  executed  it  in  the  presence 
of  two  witnesses;  appointed  David  Mulib,  with  whom  he  then  lodged 
executor  and  universal  legatee;  In  December,  1750,  Mullo  took  pro- 
bate;  in  Michaelmas  Term,  1752,  the  mother  cited  him  to  bring  in  the 
will  and  prove  it  by  witnesses;  he  propounded  it,  and  fully  proved  the 
fadum  of  the  will ;  the  mother  did  not  plead  but  cross-examined  the  wit- 
nesses. William  Gillespie,  the  only  surviving  testamentary  witness,  said 
be  had  been  witness  to  a  will  and  power  from  deceased  to  Mullo,  and  on 
interrogatories,   that  he  believed  deceased's  circumstances  were  not 

freat  in  May,  1737,  that  he  was  then  mate  of  a  ship,  but  afterwards 
Bcame  a  master,  that  he  (the  witness)  does  not  know,  nqr  ever  heard, 
but  i^lieves  said  will  was  made  to  secure  a  debt  to  Mullo,  as  deceased 
had  lodged  some  time  at  MuUo's  house,  and  respondent  has  heard  Mullo 
say  deceased  was  indebted  to  him  ;  the  counsel  for  the  mother  admitted 
ilie  factum  of  the  will,  but  insisted  it  was  void  as  being  made  to  secure 
a  debt. 

JUDOMEHT — Sia  GfiORfi(B  LbB. 

But  as  there  was  no  proof  that  the  will  was  made  to  secure  a  debt,  but 
rested  only  on  the  belief  of  the  witness,  and  on  the  contrary,  it  was 
proved  by  two  witnesses  that  the  deceased  a  short  time  before  his  death 
had  expressed  a  great  esteem,  regard,  and  friendship  for  Mullo,  and  said 
his  will  and  power  were  there  and  that  he  had  made  a  will  in  favour  of 
Mullo,  and  in  fact  had  suffered  the  will  to  subsist  for  above  twelve  years, 
though  he  was  often  in  England,  and  might  have  revoked  it  if  he  had 
intended  that  his  relations  should  have  his  effects ;  I  pronounced  for  the 
validity  of  the  will. 


(a)  ▲  xqiQrt  of  this  cue  U  gown  ia  ths  notet  to  tha  caie  o£Zafikaria$  ▼.  OpUm,  3  PbiQ.  Idi. 
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TAYLOR  against  TAYLOR.— p.  274. 

The  riffbt  to  ui  admiiiifltnitioa  oonteated  by  two  penons,  euxh  uatttimg  henelf  to  be  the 
widow  of  the  deoetaed,  granted  to  the  one  whoee  marriage  was  ezpretsly  prored  by  two 
witneaaea  againat  whom  there  waa  no  eaeential  exception. 

A  \o^  marriage  eaanoC  be  inferred  from  mere  cohabitation  where  the  actual  fiict  of  an  earlier 
marriage  ia  proved. 

Dr»  Hay^  for  Ann  Taylor  alias  Addis. — ^Thomas  Taylor  died  intestate. 
Ist.sess.  Michaelmas  1753,  Hughes  alleged  Mary  Grant  oKas  Taylor  to 
be  deceased's  widow,  and  prayed  administration.  Alexander,  for  Ann 
Addis  aUoB  Taylor,  alleged  and  prayed  the  same ;  both  interests  denied 
and  propounded.  Ann  pleaded  that  on  or  about  the  SOth  June,  1788, 
deceased  and  she  went  together  to  a  house  kept  by  Wheeler  in  Turn- 
again  lane,  in  the  parish  of  St.  Sepulchre,  and  were  lawfully  married  by 
Walter  Wyatt,  clerk,  in  presence  of  Samuel  Grout  and  others.  Mary 
pleaded  that  deceased  and  she  were  married  at  the  Fleet  on  the  6th  Sep- 
tember, 1747.  The  question  is,  which  is  the  lawful  widow.  3d  sess. 
Easter,  1754,  Hughes  pleaded  a  marriage  between  deceased  and  one 
Isabella  Noble,  at  the  Fleet,  on  the  10th  April,  1736,  and  that  deceased 
lived  with  her  as  his  wife  after  1738,  and  that  she  died  before  the  6th 
September,  1747 ;  we  pleaded  contrary,  that  deceased  was  born  in  June, 
1721,  and  was  therefore  but  15  years  old  in  1736;  and  that  Isabella 
Noble  was  then  the  wife  of  Jacob  Johnson,  and  was  married  to  him  the 
5th  February,  1734-5.  We  do  not  deny  deceased  lived  with  Noble,  but 
we  insist  they  have  not  proved  deceased's  marriage  with  Noble;  they 
have  pleaded  deceased  was  born  in  1714;  the  principal  ouestion  is, 
whether  Ann  Addis  has  proved  her  marriage  to  deceased  in  1738. 
Samuel  and  Mary  Grout  swear  they  were  present  at  the  marriage  of 
deceased  and  Ann  Addis  in  1738,  and  that  they  also  were  married  at 
the  same  time  and  place,  and  that  Samiiel  Grout  gave  Ann  Addis  to 
deceased  in  marriage,  and  that  after  their  marriages  they  all  went 
together  to  the  house  of  one  Richardson,  the  Coach  and  Horses  in  Kent 
street,  where  thev  all  lav  that  night,  and  that  deceased  and  Ann  after- 
wards lived  togetner  as  husband  and  wife  with  her  mother  for  above  a 
year,  and  then  they  parted:  We  admit  that  deceased  did  improperly 
cohabit  with  Noble  and  with  Mary  Grant,  and  had  children  by  them, 
but  during  the  time  of  said  cohabitation,  he  often  owned  he  was  married 
to  Ann,  by  whom  he  had  a  child  still-born;  deceased  was  a  lighterman, 
and  kept  a  public-house,  and  was  a  person  of  an  indifferent  character ; 
he  died  the  22d  October,  1753 ;  the  questions  will  be,  whether  we  have 
proved  that  deceased  married  Ann  Addis  in  1738,  and  whether  they  have 
proved  that  he  married  Isabella  Noble  in  1736,  and  that  she  was  then  a 
sinffle  woman. 

Dr.  Simpson^  for  Mary  Taylor. — Deceased  left  Mary  his  widow,  and 
four  or  five  children  by  her;  no  account  where  Ann  lived  from  1739  to 
deceased's  death.  We  have  proved  uninterrupted  cohabitation  with 
reputation  from  1747  to  deceased's  death.  On  tne  10th  April,  1736,  he 
married  Isabella  Noble,  and  lived  with  her  till  her  death  on  the  21st 
August,  1747,  with  reputation ;  Isabella  died  in  Guy's  Hospital,  and 
deceased  had  her  corpse  brought  to  his  own  house  and  buried  from 
thence  as  his  wife,  and  his  relations  attended  the  funeral ;  they  say  he 
could  not  be  married  on  the  10th  April,  1736,  because  he  was*  then  but 
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15,  bat  they  have  not  proved  it ;  on  the  contrary,  we  have  proved  he  was 
bori^  in  1714,  and  was  the  son  of  Henry  and  Af  ary  Taylor;  and  not  of 
John  and  Mary,  as  they  pleaded;  they  pleaded  that  he  was  bound 
apprentice  in  1732,  but  we  have  proved  he  was  bound  in  1730 ;  to  inva- 
lidate his  marriage  with  Noble,  they  have  pleaded  that  in  February, 
1734-5  she  was  married  to  Jacob  Johnson,  and  that  he  did  not  die  till 
1738,  but  his  death  in  1738  is  not  proved ;  they  have  pleaded  that 
deceased  did  marry  Noble  on  the  5th  July,  1738,  five  days  subsequent 
to  their  pretended  marriage  between  deceased  and  Ann ;  no  other  evi- 
dence or  that  marriage  but  this ;  a  sister  of  Ann's  says  she  saw  a  certi- 
ficate of  said  marriage  at  the  Fleet ;  no  cohabitation  with  Ann  pretended 
but  for  a  year,  or  maintenance  but  by  one  witness  proved,  and  great 
exceptions  to  that  witness ;  the  Grouts  who  depose  to  the  facts  of  that 
marriage  differ  widely  in  their  evidence  as  to  circumstances.  In  April, 
1736,  deceased's  uncle  swears  deceased  and  Noble  owned  each  other  as 
husband  and  wife.  The  question  is,  whether  we  have  not  made  a  better 
proof  of  our  marriage  than  they  have  of  theirs. 
Witnesses  for  Ann  Taylor,  alias  Addis. 

1.  Mary  Grout,  examined  in  1754. — Deponent  knew  deceased  when 
he  was  an  apprentice,  and  to  his  death,  and  knows  Ann  Addis ;  upwards 
of  15  years  ago  deceased  used  to  drink  with  Ann  Addis,  deponent  and 
Samuel  Grout ;  deponent's  husband  and  deceased,  and  said  Ann,  about 
fifteen  years  ago  went  together  to  the  Fleet,  and  were  all  there  married 
by  Walter  Wyatt,  clerk;  and  deponent's  husband  gave  Addis  to  deceased, 
and  deceased  gave  deponent  in  marriage  to  Samuef  Grout;  after  their 
marriages,  they  went  to  Richardson's,  in  Kent  street,  and  showed  the 
certificate  of  their  marriage  to  Ann's^mother,  and  they  all  lay  that  nicht 
at  Richardson's,  and  deceased  and  Ann  afterwards  lived  together  at  her 
mother's  for  above  a  year,  and  when  deceased  kept  a  public-house,  Ann 
used  to  call  there  and  drink,  and  paid  for  what  she  had ;  has  heard 
deceased  call  her  wifb,  and  she  was  esteemed  his  wife  by  her  relations. 

10.  Int.  Noble  was  not  always  owned  by  deceased  as  his  wife,  for 
deponent  has  heard  both  deceased  and  Noble  declare  they  were  not 
married.  1^.  Int.  The  day  they  were  married  they  went  from  Ann's 
mother's  house  by  water  through  bridge  from  Horsleydown,  and  were 
married  about  ten  at  night. 

2.  Samuel  Grout. — In  June  or  July,  1738,  deponent  and  his  wife  and 
Ann  Addis  and  deceased  met  U^ether  at  Ann's  mother* s  house^  and  went 
from  thence  across  the  watej%  and  went  to  the  Fleets  and  deponent  and 
his  wife  were  first  married,  and  then  Ann  Addis  and  deceased  were 
married,  and  deponent  gave  her  away,  and  they  all  went  and  lay  at 
Richardson's;  deceased  and  Ann  lived  together  at  her  mother's  for 
above  a  year,  and  Ann  was  reputed  deceased's  wife. 

3.  Int  Deponent  does  not  know  where  his  own  wife  has  lived  for 
two  years  past.  5.  Int.  Has  heard  his  wife  was  tried  at  the  assizes  in 
Surry  since  respondent  left  her.  10.  Int.  Has  several  times  heard 
deceased  say  he  was  not  married  to  Noble.  12.  Int.  Deceased  did  not 
make  a  long  courtship  to  Ann  ;  they  went  from  Richardson's  to  the  Fal^ 
con  Stairs  to  go  to  be  married.  4.  Int.  2d  loco.  Deponent  first  knew  Ann 
about  a  year  before  her  marriage ;  she  lives  by  selling  packthread. 

3.  Mary  Kevitt,  widow,  examined  in  1754. — Deponent  is  mother  to 
Ann;  about  15  years  ago  deceased  and  Ann  told  deponent  they  were 
married,  and  showed  her  a  certificate  of  their  marriage,  and  they  lodged 
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in  the  same  house  with  deponent  for  above  a  year ;  deponent  has  often 
gone  to  deceased  with  Ann,  when  he  kept  a  pubIic-house»  and  he  then 
owned  her  to  be  his  wife. 

4.  John  Richardson. — Deponent  first  knew  deceased  about  17  years 
ago,  and  knew  Aon  Addis ;  about  15  years  ago  deceased  and  said  Ann 
and  Samuel  and  Mary  Grout  came  to  deponent's  house  together,  and 
said  they  were  married,  and  lay  at  deponent's  house  together  that  night 

4.  Int.  Never  knew  Ann  go  by  any  other  names  than  Addis  and 
Taylor. 

5.  Mary  Lawler. — Deponent  is  sister  to  Ann ;  about  15  years  ago 
deceased  and  Ann  lived  together  at  deponent's  mother's  as  man  and 
wife,  and  were  so  esteemed,  and  deceased  owned  to  deponent  that  she 
was  his  wife. 

4.  Int  Ann  lived  with  her  parents  till  her  father  died,  and  then  went 
to  service ;  she  now  sells  packthread  about  the  streets ;  does  not  know 
where  Addis  has  lived  pf  late. 

6.  Deborah  Edmunds. — About  13  years  ago  deponent  first  came  to 
know  Ann,  and  first  came  to  know  deceased  about  11  or  12  years  ago ; 
Ann  at  deponent's  house,  insisted  on  deceased's  maintaining  her,  and  he 
then  owned  she  was  his  wife,  and  said  it  was  owing  to  her  jealous  temper 
they  had  parted ;  says  she  saw  deceased  once  give  Ann  two  shillings* 
and  another  time  eighteen  pence. 

7.  Thomas  Wiltshire. — About  10  years  ago,  deponent  was  intimate 
with  deceased,  and  Ann  often  came  to  deceased ;  deponent  heard  him 
own  her  to  be  his  wife,  and  said  he  was  married  to  her  in  his  nonage ; 
Noble  then  lived  with  deceased* 

11.  Int  Noble  was  always  treated  by  deceased  as  his  wife  to  his 
death. 

8.  Mary  Bencraft. — Deponent  knew  deceased  and  Ann,  and  when 
deponent  knew  them  they  lived  together  in  Great  Bandy-leg  Walk,  and 
deceased  owned  her  to  be  his  wife.  About  five  or  six  years  ago,  depo- 
nent and  Ann  being  at  Billingsgate,  they  met  with  deceased,  and  went 

together  to  drink,  and  deceased  then  swore  she  was  his  wife,  and  that 
he  was  first  married  to  her. 

Witnesses  for  Mary  Grant,  alias  Taylor. 

1.  Mary  Grant. — Deponent  knew  deceased  to  his  death,  and  has  known 
Mary  Grant  from  a  child ;  she  is  sister  to  deponent's  husband ;  deceased, 
on  the  death  of  his  wife.  Noble,  courted  Mary  Grant,  and  they,  iu  Sep- 
tember, 1747,  lived  together  as  husband  and  wife,  and  owned  each  other 
as  such ;  they  lived  for  a  year  and  a  half  on  Green-bank,  and  con- 
stantly owned  each  other;  on  26th  July,  1748,  said  Mary  was  brought 
to  bed  of  a  son,  and  said  child  was,  in  deponent's  presence,  baptized  as 
their  lawful  child ;  in  December,  1750,  they  had  a  daughter,  which  was 
baptized  Mary,  as  their  lawful  child ;  sets  forth  divers  places  where  they 
lived  together,  and  says  they  at  all  these  places  lived  as  man  and  wife, 
and  were  so  esteemed ;  in  April,  1752,  she  had  another  son  by  deceased 
baptized  William;  they  cohabited  together  as  lawful  man  and  wife,  and 
were  so  esteemed  to  deceased's  death  on  22d  October,  1753;  she  had 
another  child  born  2d  October,  1753,  which  deceased  owned  to* be  his 
lawful  child,  and  said  Mary  was  esteemed  deceased's  lawful  wife. 

2.  Henry  Crockford. — To  his  death,  deceased  and  Mary  lived 
together,  and  constantly  owned  themselves  to  be  lawful  husband  and 
wife. 
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8.  Rebecca  Jermyn. — Six  or  seven  years  ago  deponent  became 
acquainted  with  deceased  and  Mary;  they  lived  together,  and  constantly 
to  his  death  owned  each  other  as  man  and  wife ;  proves  birth  and  bap- 
tism of  children,  which  they  owned  to  be  their  lawful  children. 

4.  Susanna  Howard. — Proves  courtship  between  deceased  and  Mary, 
and  cohabitation  with  reputation  to  his  death,  and  birth  of  children. 

5.  Eleanor  Fletcher.    6.  Mary  Bennett — Prove  exactly  the  same. 
The  entry  of  the  baptisms  of  the  children  were  admitted'to  be  proved. 
?•  Thomas  Adiington. — Deceased  and    Mary  always  owned  each 

other  to  be  husband  and  wife,  and  called  one  another  so. 

8.  Hannah  Smith. — About  seven  years  ago,  a  man,  who  called  him- 
self Thomas  Taylor,  came  to  deponent's  house  with  the  producent,  and 
said  he  was  going  to  be  married  to  that  woman;  deponent  recommen- 
ded them  to  Stanley,  who  kept  a  marriage  house  in  tne  Fleet,  and  they 
went  together. 

9.  William  Stanley. — In  September,  1747,  deponent  lived  with  his 
mother,  who  kept  the  "  Two  Sawyers,"  in  Fleet  Lane ;  a  person,  who 
went  by  the  name  of  Thomas  Taylor,  and  the  producent  came  there  to 
be  married,  and  one  parson  Tarrant,  on  6th  September,  1747,  married 
them,  and  deponent  acted  as  clerk,  and  an  entry  was  made  of  said 
marriage. 

10.  Thomas  Penry,  apothecary. — Deponent  attended  Isabella  Taylor 
in  1747,  in  her  illness ;  in  1748  deceased  and  producent  lived  together 
as  husband  and  wife,  and  did  so  to  his  death,  and  they  owned  each 
other,  and  were  so  reputed. 

11.  William  Lambell. — Proves  baptism  of  their  children  as  legitimate. 

12.  Thomas  Cooper. — Deponent  is  uncle  to  the  deceased;  proves 
cohabitation  and  birth  of  children  with  reputation. 

13.  James  Cooper. — ^Deponent  is  son  of  Thomas  Cooper ;  swears 
deceased  told  him  he  was  married  to  Mary  Grant. 

14.  William  Hammond.-:yProves  cohabitation. 
Entries  of  baptisms,  A,  B  and  C,  read. 
Witnesses  for  Mary  on  second  allegation. 

1.  Mary  Grant. — Gives  deceased  a  good  character;  knew  Isabella 
Noble;  never  heard  any  ill  of  her;  heard  deceased  and  she  were  mar- 
ried before  he  was  out  of  his  apprenticeship ;  deceased  had  children  by 
her;  Noble  died  in  Guy's  Hospital,  21st  August,  1747 ;  she  and  deceased 
constantly  owned  each  other  as  husband  and  wife,  and  she  was  buried 
as  his  wife,  and  his  uncle  and  wife  attended  her  funeral  as  mourners ; 
his  relations  owned  said  Isabella  as  deceased's  lawful  wife ;  deposes  to 
entries  of  baptisms  of  children  deceased  had  by  said  Isabella. 

2  Thomas  Cooper. — Gives  deceased  a  good  character;  in  April, 
1736,  he  and  Isabella  came  to  live  together  at  his  house  on  Greenbank 
as  man  and  wife ;  deponent  is  uncle  to  deceased ;  believes  he  was  mar- 
ried to  IsabeUa  in  the  Fleet  on  10th  April,  1736,  for  deponent  has  seen 
an  entry  of  such  marriage  in  the  Fleet,  and  they  were  commonly  reputed 
to  be  married ;  they  had  two  children  which  were  reputed  legitimate : 
she  was  buried  from  deceased's  house  as  his  lawful  wife,  and  deponent 
atleoded  her  funeral. 

3.  Henry  Crockford. — ^Proves  cohabitation  between  deceased  and 
Noble,  as  man  and  wife,  to  her  death ;  believes  the  extract  C,  from 
Guy's  Hospitalf  is  the  handwriting  of  Catlin  the  steward. 


128  Taylor  v.  Taylor.  T.  T,  1756. 

Read  entries  of  baptisms  of  children  of  deceased  and  Isabella,  as  legi* 
timate,  and  of  the  burial  of  Isabella  in  August  1747. 
Witnesses  on  Ann's  second  allegation. 

1.  Thomas  Wiltshire. — Has  heard  deceased  own  Ann  to  be  his  wife, 
and  she  claimed  him  as  her  husband. 

2.  Ann  Potts,  examined  1755.  Deceased  bore  a  bad  character,  and 
received  some  stolen  goods,  upon  which  he  absconded,  but  Isabella  was 
taken  up ;  she  told  deponent  about  nine  years  aso  that  she  was  the  wife 
of  one  Johnson,  and  that  deceased  had  seduced  her  from  her  husband ; 
Ann  claimed  deceased  as  her  husband,  and  she  used  to  have  beer  at 
his  house  without  paying  for  it. 

3.  Hannah  Pidgeon,  examined,  1755. — ^Twenty  two  years  ago,  depo- 
nent came  to  know  Isabella  Noble ;  she  about  twenty  years  ago  said  she 
was  married  to  one  Johnson,  who  as  deponent  has  heard  died  about 
three  or  four  years  after ;  Isabella  and  Jacob  Johnson  owned  each  other 
for  husband  and  wife ;  about  eighteen  years  ago  deponent  came  to 
kndw  deceased ;  said  Isabella  then  lived  with  him. 

4.  Margaret  Bynes,  examined  in  1755. — Twenty-five  years  ago  depo- 
nent knew  Isabella  Noble ;  on  the  5th  February,  twenty  years  ago, 
deponent  was  present  when  Jacob  Johnson  and  said  Isaoella  were 
married  together  at  the  Fleet,  and  they  from  that  time  owned  each 
other ;  Ann  claimed  deceased  as  her  huband  from  Isabella. 

5.  Deborah  Edmunds. — Ann  had  a  still-born  child  by  deceased,  which 
he  owned  as  his  lawful  child;  deceased  allowed  her  two  shillings  a 
a  week  for  her  maintenance. 

6.  Mary  Lawler. — Proves  entry  of  baptism  of  Thomas,  son  of  John 
and  Mary  Taylor;  proves  cohabitation  between  deceased  and  Ann. 

7.  Sarah  Jacobs,  widow, — ^Deceased  was  bound  apprentice  to  depo- 
nent's husband  in  1730,  and  served  for  seven  years;  does  not  know  he 
then  lived  with  Noble. 

Alleged  by  Ann  that  deceased  was  son  of  John  and  Mary  Taylor, 
and  that  he  was  bound  apprentice  in  1732. — JV.  B.  It  appears  from  the 
books  of  the  Waterman's  Company,  that  he  was  bound  the  2d  October, 
1730.  Pleaded,  but  not  proved,  that  Jacob  Johnson  married  Isabella  in 
1735,  and  died  in  1738. 

Witnesses  for  Mary  on  the  third  allegation. 

1.  Mary  Lucas,  examined  in  1756. — About  fourteen  years  ago,  depo- 
nent came  to  know  Ann  Addis  by  deponent's  son  keeping  company  with 
her ;  deponent  found  her  in  bed  with  deponent's  son  and  another  man ; 
and  Sir  John  Ladd,  on  deponent's  application,  sent  her  to  bridewell,  by 
name  of  Ann  Addis ;  and  Richard  Simpson,  and  one  Hill  also  kept 
company  with  her ;  she  then  went  by  tne  name  of  Addis,  and  was 
esteemed  a  common  woman,  and  now  lives,  as  deponent  has  heard,« 
with  her  husband's  sister. 

2.  Thomas  Cooper. — Gives  Ann  a  bad  character,  as  a  le^yd  woman, 
and  never  heard  sne  took  the  name  of  Taylor  till  since  this  suit ;  de- 
ceased was  the  son  of  Henry  and  Mary  Taylor,  and  was  bom  in  Janu- 
ary 1714. 

3.  Henry  Crockford. — Deceased  was  son  of  Henry  and  Mary  Taylor. 
4  William  Church. — Proves  exhibit  B,  which  is  an  entry  ot  the 

apprenticeship  of  Thomas  Taylor,  the  2d  October,  1730,  and  of  de- 
ceased's baptism  in  1714,  as  son  of  Henry  and  Mary  Taylor. 
Dr.  HaVf  for  Ann. — ^If  the  marriage  of  Ann  is  legally  proved,  it  is  not 
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material  whether  the  subsequent  marriage  is  better  proved,  because  the 
last  is  void ;  when  a  marriaffe  is  to  be  proved  inter  trivoSf  a  stronger 
evidence  is  necessary  than  when  the  parties  are  dead ;  no  legal  excep- 
tion to  Samuel  or  Mary  Grout,  and  they  swear  positively  to  Ann's 
marriage  with  deceased ;  upon  interrogatories,  they  aeree  as  to  the 
circumstances  of  the  marriage,  and  therefore  are  to  be  believed ;  there 
is  no  proof  of  a  fact  of  marriage  between  deceased  and  Noble ;  bat  to 
avoid  the  marriage  of  Ann  in  1739,  there  must  be  a  positive  proof  of 
that  fact ;  they  have  not  even  showed  cohabitation  with  Noble  before 
1738.  Prerogative,  1735,  Robton  against  Mercator^  no  acquiescence  in 
a  wife  will  bar  her  claim.  Prerogative,  1739,Smi£A  and  Smith.  Arches^ 
1752,  Walton  and  Ryder,  1  Lee,  16. 

Dr.  Smalbrokef  same  side. — ^No  blemish  on  Ann's  character  before 
her  marriage.  Prerogative,  Willes  and  FenneU,  a  slight  variation 
among  witnesses  rather  confirms  their  testimony. 

Dr.  Simpson,  for  Mary. — The  Grouts  differ  upon  interrogatories,  in 
circumstances  of  which  they  were  not  previously  apprized  that  they 
should  be  asked  about ;  Mary  Grout  was  tried  at  the  assizes  for  Surry ; 
deceased  married  Noble  in  1736,  and  Cooper  proves  she  cohabited  with 
him  in  that  year  with  reputation,  consequently  if  he  did  marry  Addis  ia 
1738  that  marriage  was  void. 

Dr.  Bettetworth,  for  Mary. — Mary  Grout  says  they  were  married  at 
ten  at  night ;  Samuel  says  at  eleven  at  night ;  Richardson  that  (as  he 
best  remembers)  they  came  to  his  house  at  five  in  the  evening,  and  then 
said  they  were  married ;  a  regular  cohabitation  and  owning  between 
deceased  and  Noble  is  proved,  and  if  a  child  of  theirs  had  prayed  an 
administration,  the  court  would  have  thought  that  a  sufllcient  evidence 
of  his  parents'  marriage,  to  have  pronounced  for  his  legitimacy,  and  to 
have  decreed  administration  to  him ;  Bynes  swears  to  a  particular  day 
at  twenty  years'  distance. 

JunoMBNT — Sir  Gborob  Lbb. 

I  pronounced  for  the  marriage  between  deceased  and  Ann  Addis  in 
1738,  and  decreed  administration  to  her,  because  that  marriage  wais^ 
proved  by  two  express  witnesses,  against  whom  (though  they  varied  in 
some  particulars,)  there  was  no  essential  exception,  and  the^  were  con- 
firmed  by  others,  who  proved  that  both  parties  owned  their  marriage 
in  recenti  factOf  and  several  other  witnesses  spoke  to  occasional  deem" 
rations  to  the  same  purpose  at  diiferent  times.  As  to  the  marriage  with 
Noble,  no  fact  was  proved,  nor  cohabitation  till  after  1738,  for  though 
Clooper  had  deposed  to  a  cohabitation  between  them  in  1736,  he  had 
plainly  sworn  wrong,  for  he  says  they  first  cohabited  together  at 
deceased's  house  in  Greenbank,  whereas  he  did  not  live  there  till  after 
1738,  and  in  1736,  was  in  his  apprenticeship,  and  lived  with  his  master; 
besides  cohabitation  alone,  whicn  only  creates  a  presumption  of  mar- 
naste,  is  not  sufficient  to  set  aside  an  actual  fact  of  marriage,  and  espe* 
ciafly  in  thia  case,  where  the  man  had  upon  every  supposition  two  wives 
at  the  .same  time,  and  therefore  a  legal  marriage-  could  not  be  inferred 
from  his  cohabitation,  and  there  is  great  reason  to  believe  that  Isabella 
Noble  was  under  the  same  circumstances,  for  there  is  a  tolerable  evi* 
dence  that  she  married  Jacob  Johnson  in  February,  1735,  and  there  ia 
no  evidence  that  he  died  before  1736.  I  thousht  deceased's  marriage 
to  Mary  Grant  was  suflSciently  proved,  but  as  he  was  before  married  to 
Ann  AddiSy  the  marriage  with  Mary  was  void* 

Vol.  VI.  17 
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This  c«ie  waa  tppealedt  but  remiited  for  want  of  exhibiting  the  appeal 
aiid  prosecuting  the  cauaa  The  remission  was  brought  in  the  3d 
Deceaibef,  1757,  and  I  swore  Ann  administratrix. 


ARCHES  COURT  OF  CANTERBURY. 

HUGHES  against  HERBERT.— p.  267. 

Vhe  Court  of  Arthei  IwTe  no  jnriidictioB  to  oite  gentnJly  except  in  the  caseB  ipeeified  m  the 

23  li.  8,  c  9. 

Dr.  Simpaan,  for  Herbert,— rOn  the  20th  June,  1745,  WilKam  Herbert 
brought  a  suit  in  the  CoAsistory  of  St.  David's  against  Margaret  WiU 
liams,  now  Hughes,  for  restitution  of  conjugal  rights ;  the  suit  depended 
there  till  the  sfth  May,  1746,  when  sentence  was  given  that  they  were 
tiusband  and  wife,  and  she  was  decreed  to  cohabit  with  him ;  she  has 
sinoe  married  one  Hughes.  On  the  7th  February,  1756,  she  cited  Wil* 
Uam  Herbert  into  this  court  to  show  cause  why  all  the  proceedings  in 
said  cause  should  not  be  declared  void,  because  during  aH  that  suit  she 
was  a  minor,  and  was  not  cited  to  appear  by  a  guardian,  and  did  not 
appear  by  one.  We  insist  that  this  court  has  not  jurisdiction,  and  have 
appeared  under  protest.  We  object  that  this  is  an  original  cause  o£ 
complaint,  and  not  an  appeal,  and  therefore  by  statute  23  n.  8,  e«  8,  this 
court  is  restrained  from  citing  Herbert  out  of  his  diocess,  unless  in  some 
of  the  five  cases  excepted  in  said  statute ;  but  this  case  does  not  fall  under 
any  of  those  exceptions;  querelas  are  never  admitted  here  originally; 
if  an  appeal  had  been  brought  here  and  deserted,  they  could  not  after** 
wards  have  brought  a  querela.  Arches,  4th  session,  Hilary,  1713, 
Doughty  against  Jewell:  Doughty,  a  clergyman  waa  suspended*  re- 
nounced his  appeal,  then  brought  a  querela  in  the  Arches:  held,  it  could 
Bot  be  here,  because  the  Arcnes  cannot  cite  originally.  Dr>  Wallu^t 
case  was  cited  in  tliat  cause,  where  it  was  held  that  the  time  fov  appealr 
ing  beinff  lapsed,  a  querela  could  not  be  brought  in  the  Arches. 

Dr.  Hay,  for  Hughes. — Hughes  was  about  fourteen  at  the  time  of  said 
suit ;  never  appeared  by  a  guardian,  and  oven  Herbert's  proctor  alleged 
her  to  he  a  minor.  The  question  is,  whether,  she  being  then  a  minor, 
and  not  cited  to  appear  lawfully,  the  proceedings  are  not  void.  She  ia 
now  married  to  Mr.  Hughes,  and  therefore  brings  this  querela ;  a  causo 
of  nullity  is  a  cause  of  appeal ;  nullity  may  be  alleged  within  thirty  yeara 
before  the  same  judge,  or  before  his  superior.  Clark's  Frax.  tit.  128* 
.  Judombkt^-Sjr  Gsoaos  Lke. 

I  was  clearly  of  opinion  that  this  waa  not  an  appeal,  and  if  it  was  it 
was  void,  because  not  interposed  within  fifteen  days  after  the  sentence; 
that  I  had  no  authority  to  cite  originally,  except  in  the  cases  specified 
in  the  statute  28  Hen.  8,  c.  9^  of  which  tfads  is  not  one ;  that  the  o^se  of 
DoMgkty  and  Newell  was  in  point,  and  in  all  the  cases  I  knew  of  where, 
muBrela^  had  been  brought  in  this  court,  the  jurisdiction  was  first  founded 
%  aa  appeal  broughjt  in  due  time ;  and  I  beUeve  there  was  not  oaa  case 
to  the  contrary,  foj  whatever  the  canon  law  may  asy  conceruii^  brtngv 
ing  of  querelas  before  the  superior  jiKlge,  this  court  is  now  restrained  by 
the  statute  of  Hen.  8.    I  therefoxe  proAouivsed  tbal  Herbeirt  w«9,iaop9Qr 
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perly  cited,  and  dismissed  him,  and  said  that  Hughes  might  bring  a 
querela  in  the  Court  of  St.  DaVid'd,  and  if  it  Wad  rejected  there,  she 
might  appeal  therefrom  to  this  court  as  a  grievance,  and  so  it  was  held 
in  the  Arches,  June,  1719,  Collins  against  Jlddisan. 

I  cited  the  following  cases,  in  every  one  of  which  the  jurisdiction  of 
the  Arches  was  first  founded  by  appeals,  and  ihen  quarela^s  nullitaiis 
were  brought. 

June  26,  1724,  Palmer  and  Jackman  against  Hicks  and  Lydsione ; 
Arches,  1726,  Lomax  against  Lomax;  Mich.  By-day,  1726,  Warren 
against  Culme  ;  Delegates,  December  9,  1734,  kushioorih  against  Jl/a^on 
and  Others;  Easter  Term,  May  15,  1739,  Hawkins  and  Sumon  against 
May;  Arches,  4th  Sess.  Hilary,  1713,  Doughty  against  NewelU  in  which 
case  this  point  was  expressly  determinad^ 


BRADSHAW  agnin^t  BRADSHAW.— {).  289. 

Afl  irp{)IIic%tiMl  for  interett  on  d  le^sdy,  J«Ji(^i^^. 

.  Dr.  BeUeswoflhf  for  Thomas  Brddsha^.— Ilobeft  6rfitd^ki7V  dl^d  \h 
March,  1745,  made  his  will  and  appointed  Elizabeth  his  tvife executrix; 
she  took  probate^  gave  a  legacy  of  10/.  to  his  nephew  Ththfi>frs  Brad- 
ibaw,  in  these  words :  "  Item — I  give  to  my  welUb^laroed  nephete  Thomai 
BradshaWi  the  sum  of  10/.,  to  be  paid  by  my  extctittit  before  her  death.** 
Executrix  declined  paying  it,  and  therefore  we  have  brought  thi«  s^tirf  for 
the  legacy,  whh  interest  from  the  testator's  death ;  sh^  has  tendered  7/. 
10^.  and  alleges  she  has  paid  for  said  Thomas  2/.  \0s,  already.  The 
words  of  the  will  imply  aa  immediate  payment  of  the  legacy,  because 
it  was  uncertain  how  soon  she  might  die*  The  2/.  10^.,  is  a  debt  which 
this  court  cannot  determine  upon,  and  interest  is  due  from  hef  delay  of 
payment. 

Dr.  HaVf  contra. — 21.  10s.  was  advanced  for  his  freedom,  and  she  has 
made  affidavit  that  Thomas  applied  to  her  for  that  money  to  pay  for  hi^ 
freedom.  The  will  leaves  it  to  the  discretion  of  the  executrix  to  pay 
the  legacy  when  she  thinks  fit,  but  I  admit  under  those  words  it  would 
be  payable  upon  demand  from  the  legatee,  but  that  must  be  a  legal 
demand  by  a  suit.  The  principal  question  is,  whether  this  legacy  shall 
carry  interest  ?  A  legacy  payable  at  a  certain  day,  shall  carry  interest 
from  the  day  of  payment,  I  Vern.  166,  Jolliff  and  Crew^  Prec.  in  Chan. 
Interest  cannot  be  due  upon  a  10/.  legacy  upon  which  no  interest  can 
have  been  made. 

JUDOMEITT — Sir  GfiOROB  LfiE. 

I  was  of  opinion  the  tender  was  sufficient;  that  the  2/.  lOs.,  asth^ 
executrix  was  a  stranger  in  blood  to  the  legatee,  must  be  presumed  to  be 
money  advaneed  in  part  of  payment  of  the  legacy;  and  as  to  interest 
i^K>n  «uch  small  legacies  as  this,  upon  which  no  interest  could  be  sup- 
posed to  have  been  made,  the  court  never  allowed  interest,  especially  to 
a  stranger,  de  minimis  non  surat  lex. 


132  Wrioht  v.  RiiTHBBroRD.  T.  T,  1756. 


HIGH  COURT  OF  DELEGATES. 


JUDOBS  PEBnCNT: 

Riglit  Honounble  Sir  Quomam  Leb,  Dn.  Duoabxll  and  Bbttbwokth. 


SHEFFIELD  against  BALL  and  Others,  Owners  of  the  ship  Scipio. — 

p.  291. 

{Appeal from  the  Admiralty.) 

Seeuriiy  given  in  the  Coort  of  Admiralty  cannot  be  made  available  in  the  Conrt  of  Appeal. 

That  Court  reqoiree  fresh  security  and  a  new  proxy. 

Sheffield,  a  mariner,  sued  for  wages  in  the  Admiralty,  24th  February, 
1756.  The  Judge  pronounced  for  the  wages,  but  did  not  give  costs. 
Sheffield  appealed  to  the  Delegates  from  not  decreeing  him  costs.  The 
question  now  was,  whether  the  mariner  should  give  fresh  security  to 
prosecute  his  appeal,  &c.  in  the  Delegates,  and  whether  his  proctor 
should  exhibit  a  new  proxy,  or  whether  the  security  and  proxy  given  in 
the  Admiralty  were  sufficient 

JuDOMEiTT — Sir  George  Lee« 

We  were  all  clear  that  the  proxy  in  the  Admiralty  was  expired,  and 
that  if  the  cause  should  be  retained  in  the  Delegates,  that  the  security 

S'ven  in  the  Admiralty  cannot  be  made  use  of;  and  that  by  the  practice, 
ssh  security  and  a  new  proxy  are  always  given  upon  an  appeal,  and 
80  is  Clark's  Prax.  Adm.  tit.  57  &  59.    Dig.  Lib.  46.  tit.  7, 1.  20.(a) 

.  (a)  Cum  apnd  Sempranium  judioem  datus  reus  defenderetur,  stipulatione  cautum  est,  ut 
quod  Sempronios  judex  judicasset,  prostaretur :  ^  cujus  sententiA,  petitor  appellavit :  et  cum 
apud  eompetentem  appellation!  judiccm  res  ageretur,  defensore  oondemnato,  qufesitom  est,  an 
stipulatio  commissa  esset  7  Respondit  secundum  ea,  que  proponerentur,  non  esse  jure  com- 
misiam ;  Ciandins,  ideo  in  stipnlalione  adjicitur,  **  Qnive  in  ejus  locum  substitucretur/* 


PRERCXJATIVE  COURT  OF  CANTERBURY. 

WRIGHT  against  RUTHERFORD  and  Others.— p.  292. 

A  next  of  kin  who  has  declared  that  she  will  not  oppose  a  will  may  retract  that  dcclaratbn  if 

shd  has  not  acted  upon  it. 

Dr.  If  ay,  for  Jane  Wright. — John  Price,  Esq.,  died  a  bachelor  23d 
February,  1756;  made  a  will  7lh  March,  1734,  written  by  himself; 
devised  all  his  plantations  in  Barbadoes  and  his  negroes  to  his  sister  Jane 
Wright,  with  remainders,  and  made  her  sole  executrix  and  residuary 
legatee ;  made  another  will  13th  February,  1743,  in  which  he  revokes  all 
former  wills,  gives  all  his  plantations,  and  all  his  real  and  personal  estate 
to  trustees,  for  the  sole  use  of  his  sister  Jane,  exclusive  of  her  husband, 
since  deceased,  and  appointed  John  Brinsden  and  John  Dighton  execu- 
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torS)  who  have  renounced.  Caveats  entered  by  Mr.  Smith  for  deceas- 
ed's half-sister,  Martha  Rutherford,  and  by  Mr.  Farrer  for  Charlotte 
Tyrrell,  widow,  Jane's  daughter  by  Robert  Wright,  who  died  in  testa- 
tor's lifetime.  Smith,  for  Kutherford,  alleged  her  to  be  sister  by  the 
half-blood  to  deceased ;  Stevens  for  Wright  confessed  Smith's  interest ; 
Smith  declared  on  the  8th  April,  that  his  client  Rutherford  would  not 
oppose  the  will  of  February,  1743,  or  do  anything  further  in  the  cause ; 
Stevens  prayed  administration  to  be  ^ranted  to  Wright  with  the  said  last 
will;  Farrer,  for  Tyrrell,  declared  he  opposed  it;  Stevens  alleged  she 
had  no  interest  First  Session  of  this  Trinity  Term,  the  Court  deter« 
mined  that  Tyrrell  had  no  interest.(a)  Smith  that  day  again  appeared 
for  Rutherford,  and  declared  she  would  oppose  the  last  wul.  The  ques- 
tion is,  1st  Whether  she  is  not  now  precluded  from  opposing  the  will, 
by  the  declaration  her  proctor  made  on  8th  April,  that  she  would  not 
oppose  it :  she  cannot  be  allowed  to  vary  as  she  pleases.  Prerog.  15th 
December,  1752,  Thomas  against  Davis,  Thomas  had  neglected  to  pro- 
pound his  interest ;  the  court  would  not  afterwards  allow  him  to  pro- 
pound it  (N.  B.  In  that  case  Thomas  was  assigned  to  propound  his 
interest,  which  he  neslected  to  do,  and  administration  cum  testamentOf 
was  thereupon  granted  to  the  next  of  kin,  and  afterwards  he  called  the 
next  of  kin  to  bring  in  the  administration,  and  would  then  have  pro- 
pounded his  interest,  but  the  court  thought  he  was  too  late,  it  not  being 
a  res  Integra,)  2dly.  She  has  no  interest  to  oppose  the  last  will,  for 
nothing  is  given  to  her  by  the  first  will,  and  that  first  will  must  bar  her 
interest  as  next  of  kin.  She  must  oppose  both  wills,  for  we  have  alleged 
in  acts  of  court  that  we  insist  on  the  validity  of  the  first  will  in  case  it  is 
not  revoked  by  the  last  will.  We  are  ready  to  propound  the  first  will 
in  opposition  to  her  interest,  as  a  next  of  kin  under  an  intestacy,  and  pray 
that  we  may  have  leave  to  do  so. 

Dr,  Beitesworthy  for  Mrs.  Rutherford. — I  admit  that  on  8th  April  last 
Mrs.  Rutherford's  proctor  declared  he  would  not  oppose  the  last  will, 
but  no  act  having  been  done  in  consequence,  and  the  matter  remaining 
a  res  integra,  she  is  at  liberty  to  retract  Dr.  Hay  begs  the  question,  for 
he  supposes  the  first  will  is  good,  but  we  may  oppose  both.  An  execu- 
tor may  renounce,  and  retract  again  before  administration  is  granted 
cum  testamenio.  In  the  act  it  is  alleged,  that  since  the  8th  April  Mrs. 
Rutherford  has  been  informed  that  the  deceased  was  incapable  when  the 
last  will  was  made :  if  the  first  will  is  not  a  good  will  to  all  purposes,  it 
will  not  bar  the  next  of  kin. 

JuDOMfiVT — Sir  Georgb  Lbb. 

As  the  matter  was  res  integral  I  was  of  opinion  Rutherford  was  still 
at  liberty  to  oppose  the  last  will,  and  would  not  allow  Wright  to  pro- 
pound the  first  will  in  order  only  to  destroy  Rutherford's  interest  as  next 
of  kin,  for  that  was  a  new  attempt  to  get  probate  of  a  latter  will,  which 
perhaps  could  not  be  supported  upon  evidence.  I  therefore  rejected 
Wright's  petition. 

(a)  See  p.  119. 


134  BoDDioOTT  V,  HAVLtoff.  T.  T.  1756. 


BODDICOTT  and  HAMILTON  against  DALZEEL.— p.  304. 

The  office  of  tnutee  differs  ftom  fhet  of  executor.  AdminiitraCion  eum  teitawufUo  inmexCi 
grsated  to  one  of  die  next  cikitk  wlto  wm  belbre  the  Comt,  in  pi'efttfettoe  to  (he  tmsteei  fbi 
tbe  ptopettft 

Dr.  Sinq^sotif  for  Boddicott  and  Hamilton.— Gibson  Dateeeif  Et<).# 
deceased,  made  his  ^ill :  be  had  many  shares  in  the  Sun  fire  Office,  snd 
in  the  mines  in  Scotland,  and  a  lease  for  years  of  a  coalmeter's  place^ 
which  be  gives  to  Boddicott,  Hamilton  and  others,  in  trust  for  his  daugh* 
ter,  and  alter  several  contingencies,  gives  renuiinder  thereof  to  his  soa 
Robert,  and  if  he  dies  in  his  minority  without  issue,  gives  tbe  resnainder 
thereof  to  the  trustees,  for  their  own  use ;  and  gives  all  the  residoe  of  bitf 
estate  to  said  trustees,  to  pay  one  moiety  to  his  daughter.  Miss  Dalzeei^ 
the  party,  and  the  other  moiety  to  his  said  son.    Deceased  had  also  a 
^ooa  estate  at  Jamaica,  which  he  gave  likewise  to  trustees,  to  be  divided 
in  moieties  between  his  said  son  and  daughter;  appoints  no  executor. 
The  question  is,  whether  administration  with  this  will  aanexed  shall  be 
granted  to  Miss  Dalzeel,  the  daughter,  of  to  Boddicott  and  Hamilton,  tho 
trustees,  who  likewise  pray  that  it  may  be  granted  to  them*    The  son  is 
a  mioor,  and  is  not  before  the  court.    The  first  point  is,  whether  the 
trustees  in  this  case  are  not  to  be  deemed  executors  1    The  second  point 
is,  whether  (supposing  they  are  not  to  be  looked  on  as  executors)  th^ 
residue  is  not  devised  in  such  maiumr  as  will  entitle  them  to  the  admin- 
istration cmm  ieMtamcntOf  ta  preference  to  the  daughter  ?    It  is  not  neces* 
aary  to  sppoint  an  executor  in  express  words,  it  is  enot^  to  describe  b^ 
office.    The  legal  estate  is  in  the  trustees :  the  trustees  are  to  pay  one: 
moiety  of  the  residue  to  the  daughter,  and  are  to  pay  alt  the  legacies^ 
which  is  the  business  of  executors.    The  daughter  is  to  have  only  the 
profits  of  the  mines,  dLc  for  life,  but  if  she  has  tbe  administration,  the 
whole  estate  wtU  be  vested  ui  her.    Deceased  never  meant  she  should 
have  the  administration.     1  Yentris,  217,  Thomas  and  Taylor^  held  that 
administration,  notwithstanding  the  statute  of  31  H.  8,  c.  5,  should  be 
granttnl  to  a  residuary  leeatee ;  and  an  administration  granted  to  a  next 
of  kin,  aa  such,  was  revoked.    The  daughter  is  not  in  herself  immedi- 
ately a  readuarv  legatee,  for  the  residue  is  given  to  the  trustees,  to  pay 
her  a  moiety  only. 

Dr.  Clarke^  same  side. — The  court  in  this  case  has  a  discretionary 
power  of  granting  the  administration,  for  it  is  a  ease  out  of  the  statutes. 
An  executor,  Swinburne  says,  may  be  appointed  by  implication.  De- 
ceased's whole  fortune  is  vested  in  trustees^  and  if  the  daughter  has  the 
administration,  tbe  will  cannot  be  performed.  The  daughter  has  only 
the  interest  and  profits  of  part  of  tbe  effects  for  her  life* 

Dr.  Hajf^  contra,  for  Miss  Dalzeel. — There  are  five  trustees,  but  only 
two  appear  to  pray  administration  cum  testamento.  The  daughter  has 
the  beneficial  mterest  The  court  is  ministerial  in  the  grant  of  this 
administration,  for  she  is  both  next  of  kinrand  has  the  beneficial  interest. 
Stat.  31  Edw.  3,  and  21  H.  8,  administrations  must  go  to  the  next  of  kin, 
unless  the  residue  is  disposed  of  to  another.  Administration  follows  the 
real,  not  the  legal  imaginary  interest.  The  t^ustees  have  no  beneficial 
interest  in  the  residue  of  the  English  estate.  A  trustee  has  very  differ- 
ent powers  from  an  executor.    This  court  has  no  jurisdiction  over  trus- 
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tees,  and  therefore  they  cannot  be  called  to  account  in  this  court ;  but 
they  can  have  relief  against  the  daughter  in  Chancery. 

JuDGKBiTT — Sir  GfiOROB  Leb. 

I  was  of  opinion  there  were  no  words  in  the  will  that  made  the  trus- 
tees, executors.  They  had  only  power  to  pay  what  was  vested  in  them 
as  trustees  to  the  particular  persons  for  whose  use  they  held  it,  but  had 
not  a  general  power  to  receive  and  pay  what  was  due  to  and  from  the 
estate*  which  is  the  of&ce  of  an  executor.  That  they  were  merely  trus* 
tees,  and  oould  as  such  enforce  the  peiformance  of  the  trusts  in  Chancery, 
and  that  all  trustees  might  with  as  much  propriety  contend  against  the 
next  of  kin  for  administration  cum  testamento  as  these,  and  therefore,  as 
the  son  was  not  before  the  court,  and  the  daughter  was  one  of  the  next 
of  kin,  and  had  the  beneficial  interest,  in  a  moiety  of  the  residue,  I 
decreed  the  administration  cion  testamento  to  her,  but  directed  that  it 
should  apt  pass  under  seal  within  fifteen  days. 


LEVY  against  LOCKART  GORDON.^p.  2ft7. 

In  a  rail  ht  the  gnni  of  an  adaimktratkw,  oapies  qf  two  affidavits  lodfed  in  the  CbBautoij  Mid 
A? chee  Courts  afleged  ia  aets  of  Covt,  sod  attested  by  thq  rffpeoliTe  rof ialer%  b^  that 
the  oppoBer*8  proctor  ought  to  answer  to  aucb  iubecriptions. 

Ma.  GoRDOzr  took  administration  to  Isabella  Levy  as  her  husband* 
Judith  Levy,  deceased's  mother,  cited  him  to  bring  in  the  adminastration, 
and  denied  him  to  be  deceased's  husband.  He  propounded  his  interests 
and  examined  witnesses,  and  published  their  depositions.  He  then,  in 
acts  of  court,  alleged  that  he  made  two  affidavits  prior  to  his  marriage, 
one  in  order  to  obtain  a  common  marriage  licende  in  the  bishop  of  Lon- 
don's office,  the  other  in  the  vicar  general's  office,  in  order  to  obtain  a 
special  license,  and  exhibited  copies  of  the  said  two  affidavits,  attested 
by  the  respective  registers ;  and  then  his  proctor  prayed  the  answer  of 
Mrs.  Levy's  proctor  to  the  subscription  and  identity  of  said  affidavits, 
which  her  proctor  opposed. 

jDDeKBNT-^SlR  GsORQS  LeB. 

As  the  offices  are  kept  at  Doctors  Commons,  and  the  register's  handr 
writings  are  well  known,  I  was  of  opinion  that  Mrs.  Levy's  proctor 
ought  to  answer  to  the  subscriptions  of  the  registers,,  and  whetner  the 
papers  exhibited  are  true  copies  of  the  original  affidavits  remaining  in  the 
repective  registries^^  but  to  nothing  further,  and  decreed  accordingly. 


JENKINS  against  MOOR£.-^«  298. 


Where  a  evstoviaif  estate  i»devio6dhywiUvtiiBpreffQf|aliv<e  Cbuit  oaoMl  ODOipik  portieos  ta 

1^  f  UotM  ViA  distcibulm  to  he  m^fde. 
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FORFAR  and  PYTT  against  HEASTIE.— p.  299. 

The  weight  of  evidence  preponderates  in  favoar  of  last  will  propounded. 

Dr.  Hay,  for  Forfar. — Thomas  Forfar  is  executor  of  Isabella  M'CouL 
She  died  a  widow  on  22d  Jan.  1755,  left  George  Heastie,  her  nephew 
by  a  brother,  her  only  next  of  kin,  for  whom  an  appearance  is  given, 
but  he  has  done  nothing  in  the  cause.  She  made  her  will  13th  January, 
1755,  appointed  Forfar  her  executor,  and  her  sister-in-law,  Elizabeth 
M'CouI,  sister  of  deceased's  late  husband,  universal  legatee.  This  will 
is  opposed  by  Leonard  Pytt,  executor  of  a  will  dated  1st  October,  1754, 
Forfar  has  propounded  it  and  examined  witnesses ;  there  is  full  proof  of 
capacity.     Pasmore,  an  attorney,  took  instructions,  by  which  deceased 

fave  all  to  Elizabeth  M'Coul ;  no  instructions  for  Forfar  to  be  executor, 
ut  the  will  was  read  to  deceased,  and  she  approved  it  with  Forfar's 
name  inserted  therein  as  executor.  Deceased  upwards  of  eighty ;  her 
hand  guided  to  make  her  mark ;  deceased  delivered  the  will  to  Eliza- 
beth ;  a  deed  of  gift  to  Elizabeth  was  signed  at  the  same  time ;  Eliza- 
oeth  gave  the  writer  two  guineas  for  his  trouble.  Pytt  has  examined 
two  witnesses,  who  prove  nothing  but  execution.  Pytt  a  stranger  to 
deceased,  has  pleaded  incapacity  on  13th  January,  1755 ;  no  proof  of 
it,'on  the  contrary  we  have  proved  capacity. 

Dr.  Simpson,  for  Pytt. — On  deceased's  death,  caveats  were  entered  by 
Pytt  and  Heastie.  Both  wills  were  propounded  by  common  condidits. 
V  ery  full  proof  of  Pytt's  will  and  of  deceased's  capacity  then.  Forfar 
very  little  known  to  deceased;  none  of  the  subscribing  witnesses  to 
Forfar's  will  knew  her ;  the  writer  too,  a  stranger ;  no  conversation 
with  deceased  at  time  of  execution.  Great  objections  to  Daniel  Ross's 
testimony.  Pasmore  owns  he  made  Forfar  executor  without  orders  from 
deceasea.  Instructions  by  interrogation.  Daniel  Ross  asked  a  person 
to  attend  to  be  a  witness,  before  any  pretence  of  instructions.  The  wit- 
nesses are  greatly  contrariant  to  each  other.  The  nurse  swears  to 
capacity  up  to  deceased's  death. 

Witnesses  for  Forfar. 

1^  George  Pasmore,  gent. — On  or  about  13th  January,  1755,  Forfar 
desired  deponent  to  go  to  deceased ;  deponent  went  to  a  woman  who 
deponent  believes  was  deceased,  but  never  saw  her  before ;  she  was  then 
in  bed,  Elizabeth  M*Coul  asked  deceased  whether  she  was  ready  to 
make  her  will,  and  who  should  have  her  effects,  deceased  answered, 
"  take  it  all,^^  and  deponent,  from  such  expression  understood  that  she 
intended  to  leave  all  to  Elizabeth ;  and  deponent  from  those  instructions 
drew  the  will  at  his  house,  and  Thomas  Forfar  was  made  executor  by 
advice  of  deponent,  he  thinking  it  for  the  interest  of  Elizabeth  for  him 
80  to  be;  and  deponent  same  day  carried  said  will  to  said  woman, 
who  he  believes  to  be  the  deceased,  and  read  it  all  over  to  her  audibly 
and  distinctly,  and  she  approved  thereof;  and  then  she,  in  presence  of 
deponent,  of  Andrew  Ross,  and  Anthony  Martin,  set  her  mark  to  it ; 
and  deponent  guided  her  hand  and  she  sealed  it  herself;  deponent  asked 
her  if  she  published  it,  and  she  delivered  it  as  her  last  will,  and  then 
they  three  witnessed  it ;  deceased  was  yery  weak,  but  so  far  as  appeared 
to  deponent  was  in  her  senses. 

2d  InL  Froducent  owes  deponent  something.    4th  Int.  Deponent  took 
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tKe'names  of  the  parties  down  in  writing,  but  no  other  instructions.  6th 
Int.  Will  was  executed  between  six  and  seven  in  the  evening ;  deponent 
had  no  particular  discourse  with  deceased.  9th  Int.  Believes  deceased 
was  in  her  senses ;  deponent  gave  her  a  pen,  which  she  took,  and  made 
a  mark  to  the  will,  but  it  not  being  plain,  deponent  guided  her  hand  to 
make  it  plainer.  12th  Int.  Deponent  never  saw  deceased  set  her  mark 
but  to  the  will  and  to  a  deed  of  gift  which  deponent  also  drew,  and  she 
executed  at  the  same  time.  14th  Int.  Elizabeth  M'Coul  gave  deponent 
two  guineas. 

2.  Andrew  Ross,  tobacconist. — On  Sunday,  12th  January,  1755, 
deponent  being  at  a  public  house  kept  by  Daniel  Ross,  he  told  deponent 
that  one  Mrs.  M'Coul  was  to  make  her  will  the  next  day,  and  desired 
deponent  to  be  witness  to  it ;  deponent  said  he  would,  and  next  day  the 
said  Daniel  carried  deponent  to  a  public  house  at  Westminster,  and  Pas- 
more,  and  Forfar,  and  Martin  came  to  them,  and  Pasmore  produced  the 
will,  and  read  it,  and  then  they  all  went  to  deceased,  who  deponent 
never  saw  before ;  Pasmore  then  produced  the  will,  and  said  to  deceased, 
**  I  have  brought  your  will ;''  she  replied  something,  but  deponent  did 
not  hear  what ;  then  Pasmore  read  the  will  audibly  to  deceased,  and 
she  said  something,  but  deponent  did  not  hear  what,  and  then  she  signed 
and  sealed  the  wiU ;  Pasmore  asked  her  if  she  published  it,  she  nodded, 
but  said  nothing,  and  then  they  attested  it ;  believes  deceased  was  of 
sound  mind ;  Mr.  Pytt  being  named  at  that  time,  deceased  said  Fytt  had 
no  business  there. 

6th  Int.  Deponent  had  no  discourse  with  deceased.  9th  Int.  Deceased 
made  the  mark  herself,  without  her  hand  bein^  ffuided.  12th  Int.  She 
made  the  like  mark  to  the  deed  of  gift.  14th  Int.  Believes  Pasmore 
was  paid  two  guineas  by  Forfar.  15th  Int.  Deceased  delivered  the  will 
to  Elizabeth  ArCoul. 

3.  Anthony  Martin,  gent. — Producent  and  deponent  are  troopers  in 
the  horse-guards ;  before  13th  January,  1755,  Forfar  desired  deponent 
to  be  a  witness  to  deceased's  will;  on  said  13th  January,  at  Forfar's 
desire,  deponent  went  with  him  to  deceased's,  and  there  met  Pasmore 
and  Andrew  and  Daniel  Ross;  deceased  a  stranger  to  deponent ;  Elizabeth 
M'Coul  told  deceased  that  Pasmore  was  come,  then  they  all  went  to  her 
bedside,  and  Pasmore  read  the  will  to  her,  and  asked  her  if  it  was  to  her 
mind ;  she  answered,  yes,  and  then  Pasmore  gave  her  a  pen,  and  she 
signed  and  sealed  it,  and  published  and  declared  it  to  be  her  will,  and 
then  Pasmore,  Andrew  Ross,  and  deponent  attested  it;  and  afterwards 
deceased  delivered  a  paper,  which  deponent  believes  was  the  said  will, 
to  Elizabeth  M'Coul,  and  said,  "  Here,  Betty,  take  it,  it  is  all  for  you ;" 
before  sh^  executed  her  will,  the  deceased  said,  that  Pytt  had  no  business 
there ;  as  far  as  appeared,  the  deceased  was  of  sound  mind ;  deponent 
saw  deceased  in  her  coffin,  and  knew  her  to  be  the  person  who  executed 
said  will.  ^ 

6th  Int.  The  will  was  executed  about  seven  in  the  evening; ;  deceased 
lay  on  her  side  when  she  executed  it ;  deponent  had  no  talk  with  her. 
9th  Int.  She  made  the  mark  without  her  hand  being  guided. 

4.  Daniel  Ross,  victualler. — Deponent  well  knew  deceased,  who  lived 
in  Angel  court,  Westminster ;  in  the  morning  of  the  day  the  will  was 
executed,  deponent  was  with  deceased,  and  she  then  said  to  Elizabeth 
M'Coul,  «  Betty,  set  an  honest  man,  and  I  will  make  my  will,  and  all 
shall  be  yours,  and  Mr.  Pytt  has  no  business  here ;  before  deponent  went 
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away  Pasmore  came,  and  then  asked  what  he  was  sent  for  to  do ;  both 
deceased  and  Elizabeth  said,  to  make  deceased's  will ;  and  deceased 
said,  '^  Ay,  do  ma}(e  it,"  and  said  to  Elizabeth,  **  All  shall  be  yours, 
Betty  :*'  which  were  all  the  instructions  deponent  heard  ;  deponent  was 
present  in  the  evening  when  said,  will  was  read  to  deceased,  and  she 
executed  it,  and  published  and  declared  it  to  be  her  will  in  deponent's 
presence,  and  then  it  was  attested;  believes  deceased  was  of  sound 
mind;  deponent  has  often  heard  deceased  say  that  Elizabeth  should  have 
all,  and  express  great  affection  for  her. 

4.  Int.  Deceased  gave  the  instructions,  which  were  only  that  Eliza- 
beth M'Coul  should  have  all.  61  h  Int.  The  will  was  executed  about  six 
in  the  evening;  deponent  had  no  discourse  then  with  deceased.  9.  Int* 
Gives  same  account  of  making  the  mark  as  Pasmore  does.  14.  Int. 
Does  not  know  Pasmore  ever  did  business  for  deceased  before. 

Will  read — calls  Forfar  her  loving  friend. 

Witnesses  on  Pyll's  Condidit, 

1.  Henry  Taylor,  Gent. — Deposes  to  will  of  1st  October,  1751;  depo- 
nent was  intimate  with  deceased;  on  1st  October,  1754,  deponent  being 
sent  for  by  deceased,  went  to  her  to  be  a  witness  to  her  will ;  the  will 
pleaded  was  produced  by  Pytt  ready  wrote,  who  read  it  to  deceased, 
and  she  approved  it  and  set  her  mark  to  it,  and  sealed,  published  Sind 
declared  it  to  be  her  will,  and  then  deponent  and  Nathaniel  Grant  attest* 
ed  it ;  deceased  was  of  sound  mind ;  deponent  has  often  seen  deceased 
set  her  mark,  and  she  always  used  to  set  the  same  sort  of  mark  as  is  set 
to  the  will  of  the  1st  October. 

2.  Nathaniel  Grant,  Gent, — Deponent  knew  deceased ;  on  or  about  the 
1st  October,  1754,  Elizabeth  MCoul  came  to  deponent,  and  desired  him 
to  come  to  deceased  to  witness  her  will;  deceased  then  acknowledged 
the  mark  at  the  bottom  of  said  will  to  be  her  mark,  and  she  then  sealed, 
published  and  declared  it  to  be  her  will,  in  presence  of  deponent  and 
Henry  Taylor,  and  they  attested  it;  deceased  then  discoursed  very 
rationally,  and  was  of  sound  mind. 

Will  propounded  by  Pytt  read. 

Witnesses  on  Pytt's  Allegation  to  impeach  Forfar's  Will. 

1.  Henry  Taylor,  Gent. — Deponent  knew  deceased  twenty-three  years 
before  and  to  her  death  in  January,  1755;  deceased  was  eighty-five  or 
eighty-six  years  old ;  deponent  was  with  deceased  on  Thursday,  16th 
January,  1755,  and  another  time  about  a  fortnight  before  ;  on  16th  Jan- 
uary deceased  was  wholly  insensible,  and  took  no  notice  of  deponent, 
and  did  not  seem  to  know  him ;  deponent  staid  about  three  quarters  of 
an  hour;  the  fortnight  before  deponent  staid  with  deceased  three  hourst 
and  for  an  hour  she  did  not  know  him,  but  afterwards  she  did,  but  had 
not  capacity  to  do  any  serious  act;  she  was  bed-ridden  for  above  two 
months  before  her  death ;  deceased  always  consulted  deponent  about  her 
writing  affairs,  and  has  often  said  she  would  sign  nothing  unless  it  was 
in  deponent's  presence,  and  approved  of  by  him. 

2.  Int.  Elizabeth  M*Coul  came  three  times  to  deponent,  and  Pytt  twice, 
to  desire  deponent  to  be  a  witness  to  deceased's  will  of  1st  October,  and 
said  deceased  desired  them  to  come.  3.  Int.  Said  will  was  ready  wrote ; 
knows  nothing  of  instructions  for  it  12.  Int.  Before  deceased  was 
buried,  deponent  advised  Elizabeth  to  agree  with  Heastie. 

2.  Jane  Sinclair.^-Depooent  well  knew  deceased ;  knows  Henry  Tay- 
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lor,  clerk,  of  the  Savoy,  vrho  was  commonly  consulted  by  deceased,  as 
deponent  has  heard. 

3.  Isabella  Taylor. — Deponent  was  intimate  with  deceased  ;  deponent 
went  to  see  her  between  two  and  three  in  the  afternoon  of  13ih  January, 
1755,  and  staid  with  her  half  a  quarter  of  an  hour,  and  she  then  seemed 
to  be  perfectly  inscDsible ;  Elizabeth  M 'Coul  told  deceased  deponent  was 
there,  but  deceased  lay  with  her  eyes  shut,  and  took  no  notice  thereof; 
deponent  felt  her  pulse,  and  she  had  hardly  any,  and  deponent  could 
hardly  perceive  her  to  breathe;  deponent  told  Elizabeth  she  thought 
deceased  was  then  dying ;  deponent  was  with  deceased  about  a  week 
before,  and  she  then  made  no  answer  to,  or  took  any  notice  of  deponent ; 
there  was  great  intimacy  between  deceased  and  deponent's  husband, 
Henry  Taylor. 

4.  William  Lumley,  mason. — Deponent  well  knew  deceased  ;  knows 
Henry  Taylor ;  great  intimacy  between  decea^d  and  him,  and  she  con- 
sulted him  very  often. 

5.  Mary  Lumley. — Deponent  knew  deceased  five  years  before  her 
death,  she  was  87  years  old,  was  bed-ridden  from  about  the  Christmas 
before  her  death,  which  happened  on  the  22d  January,  1755;  she  was 
quite  stupid,  and  did  not  know  deponent,  and  believes  she  was  wholly 
insensible ;  there  was  great  intimacy  between  the  deceased  and  Henry 
Taylor. 

Witnesses  for  Forfar. 

1.  Daniel  Ross. — Deponent  well  knew  deceased;  deponent  was  with 
her  within  two  or  three  days  of  her  death,  and  she  was  then  sensible ; 
believes  she  was  sensible  till  within  a  day  or  two  of  her  death  ;  within 
three  weeks  of  her  death  she  complained  her  hips  were  sore  by  lying  in 
bed;  believes  deceased  had  great  afleciion  for  Elizabeth  M*Coul,  and 
deceased  said  she  had  been  very  good  to  her,  and  she  should  have  all. 

2.  John  Morrison. — Deponent  and  his  wife  were  with  deceased  about 
ten  days  before  her  death,  and  she  was  then  very  sensible,  and  deponent 
saw  her  twice  before  within  two  months ;  has  heard  the  will  pleaded  by 
Forfar  was  executed  a  day  or  two  after  deponent  last  saw  her;  deceas- 
ed expressed  great  regard  for  Elizabeth,  f^nd  about  two  months  t)efore 
her  death  said  Elizabeth  should  have  all  she  had. 

3.  Elizabeth  Morrison. — Deponent  well  knew  deceased ;  was  with  her 
on  Christmas  day,  1754,  and  the  next  day,  and  she  was  at  both  times 
very  sensible,  but  very  weak;  deponent  never  saw  her  afterwards  alive; 
about  three  weeks  before  said  Christmas  deponent  was  with  deceased, 
and  she  had  then  been  abroad ;  she  then  expressed  great  affection  to 
said  Elizabeth,  and  said  that  she  should  have  all  at  her  death. 

4.  Isabel  Campbell. — Deponent  attended  deceased  daily  for  near  four 
years ;  she  was  sensible  to  her  death,  and  believes  she  was  capable  of 
making  her  will  on  the  day  she  died  ;  ten  days  before  her  death,  Pytt 
was  with  deceased,  and  when  he  was  gone,  deceased  said  "  Why  does 
that  fiddling  man  come  here,  I  have  nothing  to  do  with  him;"  deceased 
complained  three  weeks  before  her  death  of  the  soreness  of  her  hips;  ori 
the  day  the  will  was  executed  deponent  saw  deceased  before  and  after 
the  execution,  and  she  then  spoke  sensibly  to  deponent ;  she  often  said 
that  Elizabeth  was  more  like  a  mother  than  a  sister  to  her,  and  should 
have  all  she  had. 

8.  Int.  Believes  Forfar  was  an  old  acquaintance  of  deceased.  14.  Int 
Deponent  knows  Ross,  whose  Christian  name  she  believes  is  Andrew,  by 
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seeing  him  with  deceased.  16.  Int.  Deceased's  husband  died  about  a 
year  before  her;  deponent  has  several  times  heard  deceased  declare  she 
would  leave  Elizabeth  all  she  had. 

5.  Murdock  M'Kenzie. — Deceased  had  great  afTection  for  Elizabeth^ 
and  particularly  within  four  months  before  her  death,  deceased  said  she 
would  leave  all  to  her. 

Dr.  Hayy  for  Forfar. — William  Heastie,  deceased's  nephew,  does  not 
appear  before  the  court  to  oppose  either  will ;  two  witnesses  fully  prove 
execution  of  the  will  of  the  1st  October,  1754,  but  nothing  more;  no  evi- 
dence of  relationship  or  affection  to  Pytt,  but  on  the  contrary  disaffection 
to  him,  and  great  affection  to  Elizabeth  M'Coul ;  the  single  question  is/ 
whether  the  will  of  the  13th  January  is  valid  ;  deceased  had  for  three 
months  intention  principally  to  benefit  Elizabeth ;  subsequent  approbation 
makes  the  appointment  of  the  executor  good ;  Daniel  Ross  cannot  write, 
and  therefore  was  not  a  subscribing  witness  to  the  will ;  no  expression 
is  deposed  to,  that  implies  incapacity. 

Dr.  Simpson,  for  Pytt — First  will  made  with  privity  of  Elizabeth 
M'Coul,  who  went  to  desire  Taylor  to  be  a  witness  to  it ;  Forfar  almost 
a  stranger  to  deceased ;  all  the  witnesses  and  the  writer  likewise  stran- 

fers  to  her ;  no  proof  that  deceased  desired  any  witnesses  to  be  brought, 
asmore  does  not  say  Daniel  Ross  was  present  when  instructions  were 
given ;  circumstances  of  fraud,  viz.  Daniel  asked  Andrew  Ross  to  be  a 
witness  before  it  is  pretended  deceased  gave  instructions  for  a  will ; 
Forfar  did  the  like  to  Martin.  Andrew  Ross  says  Pasmore  showed  them 
the  will  at  a  public-house  and  they  all  went  together  to  deceased ;  Martin 
says  only  he  and  Forfar  went  together.  Deed  of  gift  to  Elizabeth  shows 
incapacity,  for  thereby  the  deceased  divested  herself  of  her  estate  in  her 
lifetime ;  some  of  the  witnesses  say  they  attested  the  will  in  the  presence 
of  the  deceased,  others  say  in  the  next  room.  Campbell  on  the  4th  inter- 
rogatory, says  she  knows  Ross,  whose  name  she  believes  is  Andrew,  by 
seeing  him  with  deceased ;  but  Andrew  swears  he  was  not  acquainted 
with  deceased.  Pasmore's  inserting  an  executor  of  his  own  head  is  an 
evidence  of  deceased's  incapacity.  Forfar  not  having  been  named  exe-< 
cutor  by  deceased,  cannot  have  a  decree  for  the  validity  of  the  will. 

Dr.  Bettesworth,  same  side. — Variations  between  the  witnesses ;  proof 
of  instructions  is  absolutely  necessary  in  this  case ;  the  will  did  not  come 
from  deceased'is  own  motion ;  why  did  she  not  make  this  will  sooner  if 
she  intended  it ;  it  does  not  appear  deceased  ever  spoke  to  Forfar  to  get 
a  person  to  make  her  will 

Judgment — Sir  Gborgb  Les. 

i  gave  sentence  for  the  will  of  the  13th  January,  1755,  because  I 
thought  the  weight  of  the  evidence  was  in  favour  of  the  deceased's  hav- 
ing a.  capacity  adequate  to  making  this  will,  whereby  she  gave  all  her 
effects  to  one  person ;  it  was  agreeable  to  her  declarations  for  two  or 
three  months  preceding,  and  which  arose  from  Elizabeth's  care  of  her 
m  her  declining  state,  though  the  subscribing  witnesses  varied  in  some 
circumstances,  yet  they  all  agreed  as  to  the  execution  of  the  will,  and 
that  deceased  appeared  to  be  sensible;  and  there  was  no  blemish  upon 
the  characters  of  any  of  the  witnesses,  and  therefore  I  must  give  credit 
to  them,  though  there  were  suspicious  circumstances  in  the  cause,  par- 
ticularly in  the  deed  of  gift,  and  the  appointment  of  Forfar  executor,  for 
which  the  deceased  gave  no  instruction ;  but  as  to  the  deed  of  gift  it 
was  not  pleaded,  but  only  mentioned  upon  interrogatories,  and  therefore 


2  Lbb,  311.  141 

as  the  contents  did  not  appear  to  me,  I  could  not  lay  mach  stress  upon 
it ;  as  to  the  appointment  of  the  executor,  though  it  was  a  very  improper 
behaviour  in  Pasmore,  yet  as  the  will  was  reaaover  to  the  deceased  and 
approved  by  her,  with  Forfar's  name  inserted  as  executor,  I  thought  that 
approbation  would  have  the  effect  of  prior  instructions,  and  so  says  Swin- 
burne, and  especially  in  this  case,  where  Forfar  is  a  mere  nude  executor 
and  takes  nothing  by  the  will  by  virtue  of  his  executorship,  the  whole 
estate  being  disposed  of,  and  though  Dr.  Bettesworth  determined  other- 
wise in  the  case  of  the  Earl  of  Bellamont  and  Brigden,  (where  he  ordered 
the  name  of  the  earl  inserted  as  executor  to  be  struck  out,  because  the 
writer  of  the  will  said  he  inserted  his  name  of  his  own  head,  though 
another  witness  swore  the  testatrix  ordered  the  earl  to  be  made  executor,) 
yet  I  never  was  satisfied  with  that  opinion.  As  to  Pytt*s  will,  the  exe- 
cution was  sufficiently  proved,  but  he  was  a  stranger  in  blood  to 
deceased,  and  no  evidence  of  affection  to  him,  or  of  declarations  in  his 
favour,  either  prior  or  subsequent  to  that  will  appeared  in  the  cause,  and 
therefore  it  .might  be  declared  revoked  upon  a  slighter  evidence  than  is 
necessary  when  a  prior  will  is  in  favour  of  near  relations. 


ARCHES  COURT  OF  CANTERBURY. 

HERBERT  against  WRIGHT.— p.  311. 

Where  a  legacy  is  in  gross,  it  is  not  necessary  to  plead  the  fund  out  of  which  it  is  to  be  paid. 

Dr.  BeUesicarthf  for  Herbert — Rebecca  Wright  deceased,  made  her 
will  on  14th  November,  1741 ;  Thomas  Wrisht,  executor ;  he  took  pro- 
bate the  17th  February,  1742;  deceased  left  a  legacy  to  her  daugnter 
Mary  Herbert,  in  these  words,  '*  I  give  to  my  daughter  Mary  H&rbert 
and  her  three  children^  to  be  divided  equally^  100/.,  part  of  said  350L 
South  Sea  annuitiesJ^ 

JVI  B,  She  had  before  mentioned  350/.  South  Sea  annuities;  Mary 
Herbert  received  her  share  of  25/.  soon  after  the  death  of  the  testatrix, 
but  the  children's  shares  were  not  payable  till  their  apprenticeships 
expired.  John  Herbert,  one  of  the  children,  brings  a  suit  for  25/.,  his 
share,  and  the  libel  is  opposed. 

Dr.  Simpson^  for  Wright. — The  prayer  of  the  libel  is  to  have  25/.  a 
fourth  part  of  the  said  100/.  of  South  Sea  annuities  paid  to  him  John 
Herbert.  This  is  a  specific  legacy,  it  being  a  fourth  part  of  100/.  South 
Sea  annuities,  part  of  350/.  Souih  Sea  annuities,  they  ought  to  plead  that 
testatrix  died  possessed  of  350/.  South  Sea  annuities,  and  should  have 
prayed  that  25/.  part  thereof  should  be  transferred  to  the  legatee,  and 
not  plead  in  the  manner  they  have  done,  as  if  it  had  been  a  legacy  in 
gross. 

JuDOMEiTT — Sir  Georgb  Lbe, 

But  I  was  of  opinion  that  it  was  a  legacy  in  gross,  and  that  the  350/, 
South  Sea  annuities  was  mentioned  only  as  the  fund  out  of  which  it 
should  be  paid,  and  therefore  admitted  the  libel. 
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FITZGERALD  agaimt  LADY  MARY  FITZGERALD.— p.  812. 

iS90  ordered  to  be  peid  h%  the  hoebend  into  the  regutry,  towards  defiraying^  the  expenaee  of  inter* 
roigatories  of  the  wife,  before  a  requUition  was  allowed  to  issue  to  Irelaodi  to  oiamino  wit- 
nesses^n  an  allegation. 

An  allegation  on  behalf  of  Mr.  Fitzgerald  was  admitted  without  oppo- 
sitlon.  Gostling  his  proctor  prayed  a  requisition  to  examine  wiinesses 
in  Ireland.  Farrer,  Lady  Mary's  proctor,  prayed  that  it  should  not  issue 
till  he  had  deposited  in  the  registry  a  competent  sum  of  money  to  enable 
her  to  cross-examine  his  witnesses  on  interrogatories,  and  named  100/. 
as  a  competent  sum.  I  ordered  30Z.  to  be  paid  by  Fitzgerald  to  Farrer 
before  the  requisition  should  issue  under  seal. 


BUTLER  against  DOLBEN,  calling  herself  BUTLER.— p.  312. 

The  23d  Hen.  8,  c.  9,  devolves  upon  the  Dean  of  the  Arches  the  power  of  accepting  letters  of 
request  in  matrimonial  soits,  without  the  consent  of  the  party  proceeded  against.  The  Dean 
of  the  Arches  is  bound  ex  debitojuslita  to  receive  them.  Letters  of  request  offered  bj  two 
ecclesiastical  judjpcs  conjointly,  not  invalid  on  that  account  In  a  suit  for  jacitation  of  mar- 
riagfo,  brought  by  the  father  under  the  marriage  act,  in  which  the  husband  had  appeared 
under  protest,  the  court  refused  him  leave  to  extend  his  protest 
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BUTLER  against  DOLBEN,  calling  herself  BUTLER.— p.  319. 

Sentence  in  the  preceding  reuse  affirmed  by  the  Dclefratcs,  as  to  the  jurisdiction  by  virtne  of 
the  joint  loiters  of  request,  but  that  part  of  it  revemed  wliieh  directed  tlie  party  to  appear 

absolutely  bciure  counsel  had  been  heard  on  the  other  branch  of  the  protest 
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POHLMAN,  formerly  UNTZELLMAN,  and    APPACH,  formerly 
UNTZELLMAN,  against  UNTZELLMAN  and  Others.— p.  319. 

A  will  made  by  way  of  provision  for  a  wife,  in  contemplation  of  marriage,  not  entitled  to  pro- 
bate in  preference  to  a  will  uf  a  later  date. 

Dr.  Hayt  for  Pohlman  and  Appach. — Peter  Untzellnrtan  made  his  will 
the  6lh  October,  1747,  by  way  of  provision  for  Elizabeth  White,  his 
intended  wife,  whom  he  made  sole  executrix,  and  for  the  children  he 
might  have  by  such  marriage,  and  therein  gives  her,  for  the  purposes 
aforesaid,  all  his  estate  real  and  personal,  it  the  marriage  took  effect, 
which  it  did  on  the  10th  of  said  October,  1747 ;  5th  August,  1751,  he 
made  a  codicil,  and  added  Israel  Jalabert  to  his  wife  in  the  executorship : 
12th  March,  1755,  he  made  a  new  will,  all  of  his  own  handwriting, 
appointed  Nathaniel  Torriano  executor,  who  has  renounced,  gave  bis 
wife  a  legacy  of  5/.  only,  and  having  no  children,  gave  the  residue  to  his 
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sisters  Pohlman  and  Appach  for  life,  remainder  to  their  children.  Upon 
his  death,  the  widow  entered  caveat  and  prayed  probate  of  the  will  of 
6th  October,  1747 ;  the  sisters  prayed  administration  with  the  will  of  12th 
March,  1755 ;  the  widow  opposed  it;  the  sisters  propounded  it  and  fully 
proved  it ;  and  now — 

Dr,  Simpson,  for  the  widow,  insisted  that  the  will  of  6th  of  October, 
1747,  was  a  provision  or  settlement  made  in  view  and  consideration  of 
marriage,  and  was  in  nature  of  a  deed  or  marriage  articles,  and 
extended  to  his  whole  estate,  and  was  therefore  a  bar  to  his  making  any 
other  will,  for  it  was  in  its  nature  irrevocable;  and  also  that  the 
deceased  had  nothing  left  in  his  power  to  bequeath,  and  therefore  prayed 
that  the  court  would  pronounce  against  the  last  will  as  void,  in  the  same 
manner  as  a  feme  covert's  will,  made  without  consent  of  her  husband,  is 
void,  and  that  probate  should  be  granted  of  the  first  will  to  Mrs.  Untzell- 
roan. 

Judgment — Sir  George  Lee* 

But  I  was  of  opinion,  if  the  first  will  could  operate  as  marriage  arti- 
cles  or  a  deed,  she  must  go  to  the  Court  of  Chancery  to  have  it  enforced 
there ;  that  the  question  before  me  was  only  upon  the  factum  of  the  two 
wills ;  that,  considered  as  wills  the  latter  being  fully  proved,  did  clearly 
revoke  the  former ;  and  I  could  not  determine  that  the  deceased  had,  by 
the  act  of  6th  October,  1747,  disabled  himself  from  making  any  subse- 
quent will.  He  might  have  acquired  an  estate  subsequent  to  said  will, 
and  then  considering  it  as  a  deed,  such  subsequent  estate  would  not  pass 
under  it,  and  so  at  all  events  he  might  have  effects  to  bequeath.  And 
this  is  not  like  the  case  of  a  feme  covert  who  is  rendered  by  the  law 
incapable  of  making  a  will  without  the  consent  of  her  husband.  I  there- 
fore  pronounced  for  the  will  of  13th  March,  1755,  and  decreed  adminis* 
tration  cum  testamento  to  the  sisters  as  being  residuary  legatees  for  life, 
and,  they  living  abroad,  I  ordered  good  security  in  1000/.  (which  was 
admitted  to  be  more  than  double  the  value  of  the  estate)  to  be  given  in 
England.  The  widow's  proctor  prayed  an  inventory,  she  having  a 
legacy  of  5/.  in  the  last  will,  and  therefore  having  an  interest ;  but  the 
adverse  proctor  offering  to  pay  the  legacy,  I  refused  to  grant  an  inven- 
tory. 


LLOYD  against  LLOYD.— p.  321. 

Adminutntion  decreed  to  a  widow  till  a  will  should  appear,  in  preference  to  the  grant  of  a  sim- 
ple administration  to  a  brother. 

JoHir  Lloyd,  Esq.  died  25th  June,  1755,  left  a  widow,  a  brother,  and 
two  sisters.  Upon  deceased's  death  the  widow  delivered  up  the  mansion 
house  and  every  thing  therein  to  the  brother,  and  desired  he  would 
receive  and  pay  deceased's  debts  and  effects ;  afterwards,  upon  informa- 
tion that  deceased  had  not  long  before  his  death  made  a  will,  and  that 
there  was  reason  to  believe  it  was  still  subsisting,  of  which  facts  affida- 
vits were  exhibited,  she  prayed  administration  to  be  granted  to  her  till 
a  will  should  appear ;  the  brother  prayed  a  simple  administration. 

JuoGMsiffT— Sib  Georobs  Lbb. 

I  decreed  the  administration  to  the  widow  till  a  will  should  appeoTy  sha 
giving  good  security  and  notice  thereof. 
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JV.  Bn  The  brother  Id  this  case  ofTered  to  make  immediate  distribution, 
but  I  did  not  think  fit  to  grant  administration  from  the  widow  on  that 
account.. 


RAMSAY  against  CALCOT.— p.  322. 

A  will  made  to  secure  a  debt  entitled  to  probate,  although  the  testator  was  described  as  a 

mariner  in  the  instrument 

Dr.  HaVf  for  Mary  Ramsay. — Benjamin  Smith,  deceased,  made  his 
will  the  5th  July,  1751,  appointed  Mary  Ramsay  executrix  and  univer- 
sal legatee ;  left  a  sister,  Elizabeth  Calcot,  who  took  administration  to 
him.  Ramsay  cited  her  to  bring  it  in.  She  did,  and  opposed  the  will. 
Deceased  was  a  prisoner  for  debt  in  Newgate.  Instructions,  reading, 
execution,  and  capacity  proved.  Hall,  who  wrote  the  will,  says  he 
believes  it  was  made  to  secure  a  debt,  but  it  does  not  appear  that  the 
deceased  was  a  mariner  when  the  will  was  made,  and  deceased  had 
great  obligations  to  Ramsay. 

I)r.  Betlesworthf  for  Cialcot. — Ramsay  a  stranger  in  blood  to  deceased  ; 
I  shall  put  it  upon  this  point,  that  deceased  was  a  mariner,  and  the  will 
was  made  to  secure  a  debt,  and  therefore  is  void. 

Witnesses  for  Ramsay. 

1.,  William  Hall,  gent. — On  or  about  5th  July,  1751,  Frederick  Bride, 
a  client  of  deponent's,  desired  deponent  to  go  to  Newgate,  to  make  a 
will  for  a  person  there ;  deponent  went,  and  there  was  introduced  to  a 
person,  a  stranger  to  deponent,  who  called  himself  Benjamin  Smith ; 
said  person  gave  deponent  verbal  instructions  for  making  his  will ;  depo- 
nent drew  his  will  therefrom  and  read  it  to  him,  and  he  approved  it,  and 
then  duly  executed  it  in  presence  of  deponent,  of  Frederick  Bride,  and 
Margaret  Preston,  who  witnessed  it ;  said  person  appeared  to  be  of 
sound  mind,  and  after  he  had  executed  it,  said  **  Now  I  am  easy." 

3.  Int.  Deceased  said  he  was  indebted  to  Ramsay  by  bond.  7.  Int. 
Deponent  believes  said  will  was  made  as  a  security  for  a  debt. 

2.  Frederick  Bride. — Deceased  of^en  came  to  see  deponent;  Mary 
Ramsay  told  deponent  deceased  wanted  to  make  his  will,  and  desired 
deponent  to  recommend  her  to  a  person  for  that  purpose,  and  desired 
Margaret  Preston  and  deponent  to  be  witnesses ;  aeponent  was  present 
at  making  the  will ;  proves  that  Hall  read  it  to  deceased,  and  deceased 
also  read  it  himself,  approved  and  duly  executed  it  in  presence  of  the 
subscribing  witnesses,  and  was  in  his  senses. 

3.  Int.  Kamsay  was  a  creditor  to  deceased ;  she  advanced  money 
to  him  in  bis  distress,  and  believes  that  induced  him  to  make  the  will. 

8.  Margaret  Filings,  formerly  Preston. — Deponent  never  saw  deceased 
but  once  before  she  saw  him  in  Newgate ;  says  Hall  produced  the  will 
ready  wrote ;  deceased  read  and  published  it  to  be  his  last  will;  he  was 
in  his  senses. 

The  will  read,  in  which  deceased  is  described  mariner^  and  it  recited 
that  he  was  considerably  indebted  by  bond  to  Mary  Ramsay. 

JuDGMEiTT— Sir  George  Lee. 

I  was  of  opinion  that  the  description  of  the  deceased  by  the  name  of 
mariner  in  the  will,  was  not  a  sufficient  evidence  that  he  was  really  a 
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marioer  at  the  time  of  making  the  will ;  he  might  have  been  sq  formerly, 
but  might  have  left  the  sea ;  and  I  was  of  opinion  a  testator  ought  to  be 
proved  to  be  an  actual  mariner  at  the  time  of  making;  the  will,  and  that 
it  was  made  merely  for  the  purpose  of  securing  his  ckbt  to  the  creditor* 
in  order  to  bring  him  within  the  equity  of  the  statute  of  W.  3.  For  if 
a  man's  being  rarely  called  a  mariner,  and  a  witness  saying  that  he 
believes  the  will  was  made  to  secure  a  debt  was  sufficient  to  set  a  will 
aside,  it  would  be  mischievous ;  for  then  no  seaman  could  appoint  his 
friend  executor,  if  he  happened  to  be  indebted  to  him ;  and  so  a  man's 
will  might  be  set  aside  directly  contrary  to  his  intention ;  and  therefore 
the  factum  of  the  present  will  being  sufficiently  proved,  I  pronounced 
for  the  validity  of  the  will 


KEARNEY  against  WHITAKER.— p.  324. 

Adraioifltration  decreed  to  a  bond  creditor,  in  preference  to  another  creditor, 

JoHir  Hewitt  died  a  bachelor  and  intestate,  2Sth  January,  1756,  left 
a  brother,  his  only  next  of  kin  residing  abroad,  who  was  cited  by  pro- 
cess on  the  Royal  Exchange,  at  the  instance  of  Kearney,  a  creditor  in 
200L  by  bond,  who  prayed  administration,  and  ofiered  to  enter  into 
articles  to  pay  pro  rata.  "  He  was  opposed  by  Whitaker,  another  credi- 
tor, who  made  affidavit  that  deceased  was  indebted  to  him  by  bond  in 
the  sum  of  279/.  15^.,  and  further,  that  deceased  was  indebted  to  him 
money  he  had  received  for  him  as  his  agent  or  clerk,  but  that  account 
not  being  settled,  he  could  not  set  forth  the  exact  sum  of  that  debt,  and 
offered  likewise  to  enter  into  articles  to  pay  Kearney  pro  rata. 

Dr.  Hay^  for  Kearney,  argued  that  there  being  an  unsettled  account 
between  deceased  and  Whitaker,  it  was  uncertain  whether  deceased 
was  indebted  to  him  or  not,  and  therefore  that  Kearney  had  a  preferable 
right  to  administration. 

Judgment — Sir  George  Lee. 

But  as  Whitaker  had  sworn  to  a  debt  of  a  superior  sum  to  Ke^rney'tf 
by  bond,  and  the  unsettled  account  appeared  to  be  an  additional  debt  to 
the  bond,  (for  according  to  Whitaker's  affidavit,  that  debt  arose  from 
fhe  deceased's  having  received  money  for  the  use  of  Whitaker,  asr  hial 
agent,  and  did  not  arise  from  any  mutual  transactions  between  them, 
vvhich  might  create  an  uncertainty  to  whom  the  balance  might  be  doe,) 
1  decreed  administration  according  to  the  usual  course  to  Whitaker,  a< 
being  the  greater  creditor,  he  entering  into  articles  according  to  hid 
offer,  to  pay  Kearney  oro  rata  with  himself,  and  ordered  the  expense* 
Kearney  had  been  at  m  citing  deceased^s  brother,  to  be  paid  oat  of  the 
estate. 


KIRKHOUSE  against  FAWKENER.— p.  325. 

Where  a  person  entitled  to  an  adminktratian  is  resident  abroad,  no  deeree  whioh  may  aflfeet  his 
interest  shoold  be  made  tUl  a  proxy  has  been  reeeiFod  limn  him. 

James  Braitd  died  a  widower,  intestate,  in  August,  174A.    Adfluiiift* 
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tration  of  bis  effects  was  granted  to  Mary  Kirkhouse,  widow,  his  cousin 
fferman  and  next  of  kin.  She  died  soon  after,  leaving  eoods  unadmin* 
istered.  In  October,  1749,  Kenelm  Fawkener  took  administration  de 
bonis  notif  as  a  creditor  to  James  Brand,  and  suggested  that  Mary 
Kirkhouse  had  left  no  relations.  John  Brand  Kirkhouse,  son  to  said 
Mary,  who  resides  at  Scanderoon  in  Turkey,  cited  Fawkener  to  brinff 
in  the  administration,  and  to  show  cause  why  it  should  not  be  revoked, 
as  granted  under  false  suggestions,  and  why  it  should  not  be  granted 
to  him  as  son  and  next  of  kin  to  Mary  Kirkhouse.  He  having  lived 
abroad,  had  not  taken  administration  to  his  mother  Mary,  to  quaUfy 
himself  to  take  the  administration  de  bonis^  which  Fawkener's  counsel 
objected,  and  insisted  that  Kirkhouse  had  no  richt  to  cite  him  till  he  had 
actually  qualified  himself.  It  was  answered,  that  he  offered  in  the  act 
of  court  to  take  administration  to  his  mother,  and  as  he  lived  abroad, 
the  court  would  not  insist  on  his  taking  administration  to  the  mother 
previous  to  issuing  this  citation,  but  would  decree  both  administrations 
together. 

JuDGMEifT — Sir  George  Lee. 

1  was  apprehensive  Kirkhouse's  name  might  be  made  use  of  without 
his  privity,  as  he  lived  abroad,  and  had  suffered  Fawkener  to  be  In 
possession  of  the  administration  de  bonis  so  long,  and  therefore  declined 
making  any  decree  relative  to  the  administration,  till  Kirkhouse's  proctor 
should  exhibit  a  proxy  from  him. 


DOBSON  against  CRACHERODE.— p.  326. 

Adniloistration  with  the  will  annexed  ghen  to  a  sister  who  was  a  legatee,  in  preierenoe  to  a 

brother  not  named  in  the  wilL 

RioHARD  Roderick,  Esq.  died  intestate,  as  supposed ;  administration 
decreed  to  Elizabeth  Dobson,  widow,  his  cousin,  and  one  of  his  next  of 
kin.  Before  it  passed  under  seal,  she  found  and  brought  in  a  will  of 
deceased*s»  in  which  she  had  a  legacy  of  100/.,  and  legacies  were  left 
to  her  children,  but  the  executor  and  residuary  legatee  died  in  deceased's 
lifetime.  She  prayed  administration  with  the  will  annexed.  Her  brother, 
Colonel  Mordaunt  Cracherode,  entered  caveat,  and  prayed  administra- 
tion cum  testamento  to  be  granted  to  him,  as  one  of  the  next  of  kin. 
His  counsel  insisted  that  it  ought  to  be  granted  to  him,  being  a  man, 
and  therefore  preferable  to  a  woman.  There  was  no  personal  objection 
to  either,  and  therefore  as  the  simple  administration  (upon  supposition 
that  deceased  was  dead  intestate)  was  decreed  to  Mrs.  Dobson,  and  as 
she  had.  by  virtue  of  her  legacy,  an  interest  by  the  will  in  her  own  right, 
and  also  in  behalf  of  her  children,  and  as  Colonel  Cracherode  was  not 
BO  much  as  named  in  the  will,  I  decreed  administration  with  the  will 
annexed  to  Mrs.  Dobson. 
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SIR  EVERARD  FAWKENER  and  FREEMANTLE  agaiogt     l:^>, 

JORDAN,  by  her  6uardiaii.--p.  827.  ^ 

The  OMirt  docs  not  frtnt  adimniBtntiatt  to  trnstoM,  merely  ee  euoh. 

Teetamcntary  guardUnt  can  ooljr  be  appointed  by  a  will  ezecated  according  to  etat  13  Car.  9. 
Where  a  minor  is  sole  next  of  kin  and  residaary  lonfatee,  the  may  eelect  a  guardian  tor  all 
porpooee  in  law,  and  especially  ior  taking  adminietration  eum  tHtamtiUo  atmeso. 

Dr.  Smalbroke,  for  Fawkener  aifd  Freemantle. — ^Colonel  John  Jordan, 
deceased,  made  his  will,  dated  10th  September,  1754,  all  wrote  with  his 
own  hand,  but  not  witnessed ;  gave  50L  to  his  servant,  Ruth  Netterton, 
to  be  paid  in  six  months ;  all  the  rest  of  his  estate,  which  was  wholly 
personal,  he  gave  to  his  daughter  and  only  child,  a  minor,  ased  near 
fifteen  years,  and  directed  that  an  annuity  of  100/.  for  her  life  should, 
be  bought  for  her ;  and  then  adds  that  if  she  should  marry  without  the 
consent  of  her  guardians,  she  should  have  only  one  shilling,  and  beaueath- 
ed  his  estate  in  that  case  to  the  children  of  Mr.  Freemantle,  and  desired 
Sir  Everard  Fawkener,  Mr.  Hitch,  and  the  said  Mr.  Freemantle  to  take 
the  trust  and  guardianship  over  his  daughter.  The  daughter  chose  Mr. 
Hitch,  one  of  the  said  trustees,  her  sole  suardian,  who  entered  a  caveat 
Sir  Everard  and  Freemantle  prayed  administration,  with  the  will  an- 
nexed, to  be  granted  to  them  two,  or  to  Freemantle  alone,  or  to  them  two 
and  Hitch  jointly.  Hitch  prayed  administration  eum  testamenio  to  be 
granted  to  him  solely,  as  guardian  to  the  minor.  Hitch  and  Freemantle 
are  both  uncles  to  the  minor.  The  court  may  grant  administration 
during  minority  at  discretion — is  not  bound  to  grant  it  to  trustees,  Pre- 
rog.  Sodicot  and  Hamiiian  against  Dalzeel,  last  Term ;  3  Peere  Wil- 
liamsi  Janes  against  Earl  of  Slrafardj  court  not  bound  to  grant  it  to  the 
minor's  nominee.  Sir  Everard  and  Freemantle  first  applied  for  admin- 
istration. 

Dr.  Betiesworthf  same  side,  urged  that  all  three  were  executors  by 
the  tenor  of  the  will,  for  the  testator  must  intend  they  should  buy  the 
annuity  for  life  for  her,  because  no  other  person  is  appointed  to  do  it ; 
and  they  are  trustees  and  guardians  for  the  minor's  person,  by  the 
intention  of  the  testator,  and  therefore  it  will  be  agreeable  to  the  testa- 
tor's purpose  to  give  them  the  management  of  the  estate.  The  statute 
12  Car.  2,  does  indeed  empower  a  father  to  appoint  guardians  to  his 
children  by  will  attested  by  two  witnesses,  and  therefore  as  the  will  is 
not  attested,  they  arc  not  strictly  testamentary  guardians;  but  by  the 
statute  of  frauds,  29  Car.  2,  trustees  may  be  appointed  by  writing  with- 
out witnesses. 

Dr.  Simpson^  contra. — ^These  gentlemen  are  clearly  not  testamentary 
guardians.  A  minor  of  seven  years  old  may  by  law  choose  a  guardian. 
The  court  may  determine  whether  the  minor  has  made  a  proper  choice, 
but  when  the  guardian  is  approved,  the  court  must  grant  the  adminis- 
tration to  him  for  the  minor's  use.  This  minor  has  both  interests,  as 
sole  next  of  kin  and  residuary  legatee,  vested  in  her. 

Dr.  Hay,  same  side. — The  three  persons  named  in  the  will  are  trus- 
tees and  i^uardians  only  of  the  minor's  person.  It  is  a  common  case 
where  administration  by  law  is  to  be  granted  to  a  guardian  elected  by 
the  minor  for  her  use  and  benefit. 

JuDoxENT — Sn  Geo&oe  Le& 

I  said  an  executor  might  be  appointed  by  circumlocution,  as  well  as 
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by  express  words ;  but  I  saw  no  words  of  circumlocution  in  this  will, 
and  the  parties  seemed  to  agree  there  were  none,  for  on  each  side  they 
had  prayed  administration  cum  testamento.  If  executors  had  been 
appointed  by  the  tenor  of  the  will,  the  question  would  be  at  an  end,  for 
the  court  must  grant  probate  to  them ;  but  I  thought  there  was  no 
ground  in  this  case  to  suggest  that  probate  ought  to  be  so  granted^  I 
did  not  know  any  instance  where  the  court,  upon  litigation,  had  ever 
granted  administration  to  trustees,  merely  as  such,  without  having  any 
.other  tiUe*  They  clearly  were  not  testamentary  guardians,  for  statute 
13  Car.  2,  having  given  power  to  fathers  to  appoint  guardians  to  their 
children  by  their  wills,  which  they  could  not  do  before,  and  having 
directed  that  such  will  should  be  attested  by  two  witnesses,  the  direction 
of  the  statute  must  be  strictlv  pursued,  for  want  of  which  this  appoint- 
ment is  void.  Sir  Everard  f^awkener  and  Freemantle  then,  not  having 
title  to  probate  as  executors,  nor  to  administration  either  as  trustees  or 

Sardians,  and  having  no  interest  under  the  will«  they  were  quite  out  of 
» question,  and  consequently  this  must  be  considered  as  a  common 
case,  where  a  minor  who  was  sole  next  of  kin  and  residuary  legatee  bad 
chosen  a  guardian  for  all  purposes  in  law,  and  especially  for  the  purpose 
x>f  taking  administration  cum  Ustamento,  The  court  might  judge  of  the 
fitness  of  the  person  chosen  by  a  minor  for  guardian,  and  might  refuse 
lo  grant  guardianship  to  an  improper  person;  but  when  (as  in  the 
present  case)  a  person  was  chosen  by  the  minor  against  whom  there 
was  no  exception,  and  the  court  had  appointed  him  guardian,  he  was 
mtitled  to  tne  administration  for  the  benefit  of  the  minor.  Here  the 
whole  interest  was  in  the  minor,  both  as  next  of  kin  and  as  residuary 
legatee ;  and  if  she  had  been  at  age,  the  administration  cum  testamento 
^nnexo  must  have  been  granted  to  her,  and  while  she  was  in  minor- 
ity, her  guardian,  duly  chosen  and  admitted  by  the  court  stood  in  her 
iface.  I  therefore  decreed  the  admiuistration  cvm  testamento  during 
er  minority  to  Mr.  Hitch,  as  guardian,  for  her  use  and  benefit,  and 
swore  him  administrator  accordingly. 


I 


KIRKH0U3E  against  FAWKENER.— p.  331. 

Tbe  eEhibitioD  of  letters  of  edminittntioii  holdcn  to  be  tajitamount  to  a  proxjr 

Jamcs  BaiNp  died  intestate  at  Scanderoon.  The  consul  appointed 
Messrs.  Stratton,  Fitzhugh,  and  Free,  merchants,  to  take  care  of  his 
efiects  in  Turkey,  till  a  proper  representation  should  appear.  Mary 
Kirkhouse,  widow,  his  cousin  and  only  next  of  kin,  took  administration 
to  him  in  the  Prerogative  in  1746,  and  died  intestate,  leavinff  goods 
vnadministered.  She  left  a  son,  John  Brand  Kirkhouse,  her  only  child, 
who  resides  at  Aleppo.  In  1740,  Kenelm  Fawkener  took  administra- 
tion de  bonis  to  Braiul,  upon  suggestion  that  Mary  Kirkhouse  left  no  rela- 
tion. In  1752  and  17$3  John  Kirkhouse  wrote  to  Mr.  Stratton,  (who 
was  then  come  to  England)  to  get  Brand's  efiects  out  of  the  bands  of 
Fawkener,  and  also  lately  wrote  to  Mr.  Free,  (who  was  also  come  to 
England)  to  the  same  purpose.  Free  directed  Mr.  Stevens,  a  proctor, 
to  take  out  a  citation  to  call  Fawkener  to  bring  in  his  administration, 
and  show  cause  why  it  should  not  be  revoked,  as  obtained  under  false 
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wagg^BticnB%  and  (o  show  cause  why  it  should  not  be  grsjKbed  t9  Uin«M 
son  to  Marj  Kirkhooaet  deeeaaed's  sole  next  of  kia.  Mr.  Collsas 
appeared  for  Fawkener,  and  objected  that  Stevefis  had  no  proxy ;  that 
it  did  noC  appear  that  John  Kirkbousa  was  eon  to  Mary  Kirkhouse,  and^ 
if  he  was,  he  had  no  right  as  son,  not  having  taken  admiaistraiion  to  his 
mother,  and  therefore  alleged  that  the  adnfiiaistratioD  to  Fawkener  ought 
not  to  be  revoked,  but  his  client  ought  to  be  dismissed  with  costs. 

Judgment — Sir  George  Lee. 

I  ordered  Stevens  to  exhibit  a  proxy(a);  and  on  this  day  Stevens  pro- 
duced ihe  aforesaid  letters,  annexed  to  affidavits.  The  counsel  for  Faw- 
kener admitted  those  letters  did  amount  to  a  proxy,  and  the  affidavits 
proved  John  to  be  the  only  child  of  Mary  Kirknouse,  the  administratrix ; 
so  that  the  only  question  was,  whether  the  administration  to  Fawkener 
could  be  revoked  upon  this  citation,  John  not  having  taken  administra- 
tion to  his  mother,  to  qualify  him  lo  take  administration  de  bonis  non  to 
James  Brand.  But  as  it  was  clear  that  Fawkener  had  obtained  the 
administration  de  bonis  non  under  false  suggestions,  and  that  Kirkhouse 
in  right  of  his  mother  was  entitled  to  all  the  effects  of  James  Brand,  after 
his  oebts  paid,  and  was  prevented  taking  administration  to  his  mother  to 
qualify  himself  to  take  tne  administration  de  bonis  non^  by  residing  in 
Turkey ;  I  revoked  the  administration  granted  to  Fawkener,  but  without 
costs,  and  decreed  commissions  to  Aleppo,  returnable  the  last  Session  of 
next  Easter  Term  to  swear  John  Kirkhouse  administrator,  first,  to  bis 
mother,  and  then  administrator  de  bonis  non  to  James  Brand. 

(«)  Supra,  p.  148. 


WATSON  against  MILWARD.— p.  332. 

% 

Where  the  Court  haa  decreed  a  commission  of  appraisement  and  an  inYentory,  and  efterwards 
f  ranted  an  adminbtratioD,  Uie  eause  is  not  at  an  end  till  the  inventory  has  been  accepted  luid 
allewed  to  be  complets. 

Thomas  Watsos  died  intestate  on  the  18th  October,  1766.  Milward 
made  oath  that  he  was  a  creditor  to  deceased  in  upwards  of  two  hun- 
dred pounds,  and  prayed  a  commission  of  appraisement,  and  an  inventory 
of  goods  disposed  of,  to  be  exhibited  by  the  widow,  which  the  court 
decreed.  Trenley,  proctor  for  Milward,  did  not  take  out  the  commis- 
sion of  appraisement,  but  on  the  6th  November,  1756,  Sarah  Watson 
took  admmistration  to  her  deceased  husband,  and  at  the  same  time  exhi- 
bited an  inventory  bonorum  dispositorum,  Trenley  objected  to  the  inven- 
tory that  several  things  were  omitted,  particularly  the  lease  of  his  houses 
which  he  had  for  a  long  term  of  years,  and  now  prayed  a  commission 
of  appraiieaaeot  Bellas,  proctor  for  the  widow,  insisted  that  the  cause 
was  at  an  ^nd  by  the  widow's  having  taken  administration,  and  exhibited 
to  inventory,  and  that  Trenley  could  now  have  a  commission  of  appraise* 
meotf  but  must  take  out  a  new  citation  against  the  widow  to  exhibit  a 
further  inventory. 

JuDGMSHT — Sir  George  Lee. 

I.was  of  opinion  the  cause  was  not  at  an  end  by  giving  in  an  inventory, 
but  that  she  remained  before  the  court  till  the  inventory  was  accepted 
and  allowed  to.  be  complete;  and  that  Trenley  had  a  right  in  this  cause 
to  plead  omissions  in  this  inventory,  and  to  call  for  a  farther  inventory ; 
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and  as  a  commission  of  appraiserhent  had  often  been  determined  to  be 
only  a  more  solemn  inventory,  and  as  there  were  affidavits  of  omissions 
in  the  inventory  exhibited  by  the  widow,  I  thought  Trenley  was  now  at 
liberty  to  pray  a  commission  of  appraisement,  and  accordingly  I  decreed 
such  commission,  and  directed  it  to  go  out  ex  parUf  if  BeUas  does  not 
name  commissioners  in  ten  days. 


HAYWARD  against  DALE.— p.  838. 

An  executor  may  retract  a  renunciation  daring  the  life  of  a  oo-ezecator,  or  even  after  hia  death, 
if  admiuistration  with  the  will  annexed  has  not  been  (jrranted  to  any  other  penon. 

I 

James  Hatward,  deceased,  was  a  mariner  in  the  Rhoda,  bound  to  the 
East  Indies ;  he  made  his  will  dated  the  1st  November,  1754,  made  his 
wife  Ann  Hayward  universal  legatee,  and  appointed  her  and  Michael 
Dale  executors ;  deceased  delivered  his  will  to  his  wife,  and  she  being 
very  ill  in  January,  1755,  delivered  it  to  Dale,  who  never  would  return 
it  to  her ;  deceased  in  his  voyage  home  was  pressed,  and  in  endeavour- 
ing to  escape  was  drowned ;  Dale  immediately  took  probate  without  the 
knowledge  of  the  widow ;  he  then  informed  her  of  the  death  of  her  hus- 
band, that  he  had  taken  probate,  that  the  estate  was  insolvent,  and 
advised  her  to  renounce ;  and  on  the  25th  October,  1756,  Dale  came  with 
her  to  the  Commons,  where  she  did  renounce,  but  bein^  afterwards 
informed  there  were  assets  beyond  the  debts,  on  the  19th  November, 
1756,  she  retracted  her  renunciation  and  was  sworn  executrix ;  Dale 
entered  a  caveat,  and  insisted  she  could  not  retract.  The  question  was, 
whether  she  could  by  law  retract  her  renunciation  and  take  probate  in 
the  lifetime  of  her  co-executor  ? 

Jddgmeitt — Sir  George  Lee. 

I  was  clearly  of  opinion  she  might  retract  her  renunciation  at  any  time 
during  the  life  of  her  co-executor,  or  after  his  death,  before  administra- 
tion with  the  will  annexed  was  granted  io  another.  I  therefore  admit- 
ted her  retractation,  decreed  probate  to  her  jointly  with  Dale,  and  con- 
demned him  in  1/.  6^.  Sd,  costs. 


MACHIN  and  TYNDALL  against  GRINDON  and  Others.— p.  835. 

Exhibits  in  the  handwriting  of  an  alle^^ed  testator  allowed  to  be  pleaded  at  evidence  to  show 

disaimilarily  of  handwriting. 

A  CODICIL  bearing  date  in  1755,  was  propounded  and  pleaded  to  be  all 
written  by  the  deceased.  The  adverse  party  pleaded  on  the  contrary, 
that  it  was  not  his  liandwriting,  and  pleaded  in  supply  of  proof  several 
receipts  dated  in  1752,  which  were  alleged  to  be  deceased's  handwriting, 
and- to  differ  from  the  codicil  both  in  the  character  and  the  manner  of 
spelling. 

Dr.  Simpson  objected  to  these  exhibits,  as  having  been  written  three 
years  before  the  codicil,  in  which  time  a  man's  handwriting  might  greatly 
vary,  and  therefore  they  could  be  no  evidence  to  prove  the  codicil  not 
lo  be  deceased's  handwriting. 
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JoDOMBiTT — Sir  George  Lee, 

But  I  was  of  opinion  they  are  a  species  of  evidence  that  may  induce  a 
probability  for  or  a^inst  the  codicil,  and  that  such  exhibits  have  always 
been  received  as  evidencci  and  therefore  I  admitted  them. 


BARROW  against  BARROW  and  Others.— p.  335. 

No  intlanoe  of  probate  having  been  granted  of  a  copy  of  inatractiona. 

Bj  the  kwa  of  England,  a  codicil  ia  not  deatrojed  by  the  burning  of  the  will  to  which  it  origi- 
nally belonged.  In  aach  a  caae  a  codicil  may  become  a  aabatantiTe  inatrament,  and  be  per 
•a  entitled  to  probate. 

JoHir  Barrow,  deceased,  got  one  John  Taylor,  a  barber,  to  make  his 
will,  bearing  date  the  7th  November,  1752,  in  which  he  gave  his  wife 
all,  except  a  few  small  legacies,  and  appointed  her  sole  executrix ; 
deceased  lived  at  Laleham,  in  Middlesex,  and  was  head  gardener  to 

Wood,  Esq.,  of  Littleton,  in  that  neighbourhood ;   deceased 

always  expressed  the  highest  affection  to  his  wife.  On  the  13th  Sep- 
tember, 1756,  he  being  ill,  requested  his  said  master,  Mr.  Wood,  to  come 
to  him,  which  he  did,  and  he  then  asked  deceased  whether  he  had  made 
his  will,  he  said  he  had,  and  had  made  his  wife  executrix,  and  expressed 
great  satisfaction  therein,  and  said  he  had  given  her  almost  all,  and  cut 
off  his  brothers  with  a  shilling ;  Mr,  Wood  said  that  looked  unkind  to 
them,  and  was  unnecessary,  and  asked  him  if  he  had  disposed  of  the 
residue ;  deceased  said  he  did  not  know  what  the  residue  meant ;  Wood 
explained  it,  and  said  he  might  give  his  wife  the  residue  by  a  codicil  if 
he  had  omitted  it  in  his  will ;  deceased  desired  Wood  to  make  a  codicil 
to  give  the  residue  to  his  wife,  which  he  did,  and  deceased  signed  it,  and 
Wood  attested  it ;  the  same  day  deceased  expressed  great  pleasure  at  Mr. 
Wood's  having  made  his  will  for  him,  ana  declared  great  afiection  to 
his  wife,  and  immediately  sent  to  Taylor  to  desire  he  would  bring  his 
will  to  him  which  was  left  in  Taylor's  hands ;  deceased  soon  after  burnt 
said  will,  saying,  it  was  useless,  Mr.  Wood  having  made  his  will  for  him ; 
deceased  died  on  the  25th  September,  1756;  soon  after,  his  widow 
applied  to  Taylor,  who  made  said  will,  to  give  her  a  copy  of  it,  which  he 
did  after  some  importunity ;  the  widow  then  cited  the  next  of  kin,  (for  de- 
ceased had  no  children),  to  show  cause  why  probate  should  not  be  granted 
to  her,  with  the  copy  of  the  will  bearing  date  the  7th  November,  1752, 
together  with  the  codicil  dated  the  13tn  September,  1756,  annexed,  or 
why  administration  with  the  said  codicil  alone  should  not  be  granted  to 
her.  Joseph  Barrow,  one  of  deceased's  brothers  appeared  and  opposed 
both  said  copy  of  the  will  and  the  codicil  and  prayed  the  court  to  pro- 
nounce the  deceased  to  be  dead  intestate.  Trenley,  proctor  for  the 
widow  propounded  said  copy  and  the  codicil ;  the  brothers  pleaded  that 
said  copy  was  not  a  true  one,  and  that  by  the  instructions  from  which 
the  destroyed  will  was  drawn  legacies  were  left  to  deceased's  brothers 
in  case  the  widow  married  again,  and  the  residue  was  given  to  them 
after  her  death,  and  exhibited  a  copy  of  the  said  instructions,  and  at  the 
hearing^  prayed  that  deceased  should  either  be  pronounced  to  havd  died 
intestate,  or  that  the  widow  should  be  obliged  to  take  probate  of  said 
copy  of  instructions,  together  with  the  codiciL  . 
'   Jv.  B.  The  widow,  in  her  answers  to  the  brother'^  allegationf  con* 
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fessed  that  she  was  now  informed  and  belieted  the  copy  propounded  by 
ber  is  not  a  true  copy  of  the  wi\U  and  confesses  the  article  to  be  true  in 
which  Joseph  pleaded  that  the  destroyed  will  was  agreeable  to  the  copy 
of  instructions  pleaded  and  exhibited  by  him.  John  Taylor  swore  to 
instructions  for  the  destroyed  will,  due  execution,  &c.,  and  that  the  will 
was  agreeable  in  every  respect  to  those  instructions,  and  that  the  copy 
of  instructions  exhibited  is  agreeable  to  the  original  instructions,  and 
that  the  propounded  copy  of  the  will  is  not  a  true  copy  of  it;  that  he 
gave  that  copy  to  the  widow,  but  left  out  that  part  relating  to  her  mar- 
rying again,  believing  it  would  be  disagreeable  to  her.  Mr.  Wood  proved 
the  facts  relating  to  the  codicil,  and  other  witnesses  proved  that  deceased 
declared  great  satisfaction  in  Mr.  Wood's  having  made  his  will  for  him, 
and  his  affection  for  his  wife,  and  that  thereupon  he  sent  for  and  burnt 
the  will  of  the  7lh  November,  1752. 

The  questions  were,  whether  probate  should  be  granted  to  the  widow 
of  the  propounded  copy  of  the  will,  together  with  the  codicil,  or  adminis- 
tration with  the  codicil  alone  as  the  widow  prayed,  of  whether  probate 
should  be  granted  to  her  of  the  copy  of  the  instructions,  together  with 
the  codicil,  or  whether  this  will  itself  being  destroyed  by  the  deceased, 
the  codicil  as  a  part  of  it  was  not  destroyed  with  it,  and  consequently  the 
deceased  died  intestate ;  one  of  which  alternatives  the  brothers  prayed 
the  court  to  pronounce  for. 

JuBGMEHT'^-SlR  GboROB  LeB. 

But  I  was  of  opinion  the  propounded  copy  could  not  be  pronounced 
for,  because  it  was  confessecl  and  proved  not  to  be  a  true  copy,  nor  had 
copies  of  instructions  ever  been  established ;  the  original  instructions  had 
often ;  nor  could  these  be  pronounced  for,  because  they  were  not  pro- 
pounded. As  to  the  codicil,  I  was  clear  that  by  the  law  of  England,  it 
was  not  destroyed  by  the  burning  of  the  will,  but  was  a  substantive  instru- 
Rient  or  testamentary  schedule,  and  as  in  this  case  the  testator  intended 
to  die  testate,  considered  it  as  his  will,  and  declared  he  intended  his  wife 
should  have  almost  all,  agreeably  to  the  codicil,  I  pronounced  for  the 
validity  of  it  as  a  testamentary  disposition,  and  decreed  administration  to 
the  widow,  with  that  schedule  annexed,  and  swore  her  administratrix 
in  court ;  but  at  the  desire  of  the  proctor  for  the  brother,  ordered  that 
the  letters  of  administration  should  not  pass  under  seal  till  after  fourteen 
days.    The  brother  prayed  costs,  but  I  gave  none  on  either  side. 


1757, 
MASTER  against  STONE  and  POOLE.— 330. 

N«l  f  roved  lh«t  tie  will  of  a  oarpentor  of  a  man  of  war  waa  made  te  eeoaie  a  debt,  aad  if  it 
had  been  proved,  the  facto  of  the  caoe  would  not  have  brought  it  within  the  operatioi  of  the 
statute  of  W.  3. 

Dr.  Han  for  Thomas  Master. — John  Stone,  carpenter  of  the  Rose 
Man  of  War,  died  on  10th  January,  1755,  at  Deptford.  Amy  Stone,  aa 
widow  to  deceased,  and  also  as  executrix  of  a  former  will,  entered 
eateat  against  proving  deceased's  last  will,  dated  7fh  Jaifuary  1755,  ifi 
trhicb'  Thomas  Master  was  appointed  executor.  Master  denied  her  to 
ht  deceased's  widow,  bat  admitted  her  to  be  a  conCradictor  to  the  kat 
will  Hughes,  proctor,  for  master,  gave  fai  a  comm<Mi  coiididit»  and 
axamfaied  two  c(  the  aabieriMng  witoetsoar  vte.  Piatir  Maniago  the 
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writer,. and  Henry  Cradick,  who  was  boatswain  of  the  Rose;  the  third 
witness,  Stuart,  who  was  surgeon's  mate  of  said  ship,  and  attended 
deceased  in  his  last  illness,  could  not  be  examined,  he  being  gone  to  sea. 
Cheslyn,  proctor  for  Stone,  pleaded  her  marriage  to  deceased  on  a  cer- 
tain day ;  Hughes  on  the  contrary  pleaded  that  deceased  was  at  that 
time  married  to  another  woman  who  was  still  alive,  but  it  was  after- 
wards agreed  by  the  proctors  in  acts  of  court,  not  to  examine  on  either 
side  to  the  interest.  Deceased  by  his  last  will  gives  a  shilling  to  his 
daughter,  and  all  the  rest  to  his  friend  Thonias  Master,  and  appoints 
him  executor.  Master  fetched  the  writer  to  deceased,  but  did  not  stay 
in  the  room  while  he  gave  instructions  for  the  will ;  full  evidence  of 
execution  and  capacity. 

Dr.  Bettesworth  for  Amy  Stone. — In  the  first  will  dated  8th  September 
1742,  deceased  styles  Amy  his  wife:  we  propounded  a  marriage  on  8th 
February  1740,  at  St  Greorge's  church,  and  birth  of  a  daughter  on  6th 
April  1742,  who  is  now  living;  but  afterwards  it  was  agreed  not  to 
proceed  on  the  interest  Master  was  related  to  deceased  only  by  being 
cousin  to  Amy  Stone ;  deceased  died  on  Friday,  10th  January^  1755,  he 
was  taken  ill  the  Saturday  before,  and  from  that  time  was  in  a  stupid 
condition.  Master  importuned  him  to  make  a  will  to  secure  a  debt 
deceased  owed  him,  and  swore  he  would  not  leave  him  till  he  had  made 
a  will ;  Master  .went  to  one  Curry  to  make  the  will,  who  declined  it, 
and  tlien  got  Peter  Marriage  to  make  it ;  I  adn^it  that  a  factum  of  the 
will  is  proved,  but  I  object  that  it  wa?  made  to  secure  a  debt,  and  that 
deceased  did  not  do  it  as  his  free  voluntary  act,  but  was  compelled  by 
Master  to  make  it. 

Witnesses  for  Master. 

1.  Peter  Marriage,  writing  master. — Master  came  to  deponent  on 
7th  January  1755,  to  make  a  will  for  John  Stone,  who  lodged  at  Charles 
Poole's  at  Deptford,  whom  deponent  had  seen,  but  was  a  stranger  to 
him ;  deponent  went  with  him  to  deceased,  and  Master  told  deceased 
that  deponent  was  come  to  m^ke  his  will,  and  then  Master  went  out  of 
the  room ;  deceased  told  deponent  that  Master  was  the  onlv  friend  he 
had  in  the  world ;  and  if  he  had  .never  so  much  he  would  leave  all  to 
him,  and  then  gave  deponent  instructions  conformable  to  the  will ;  depo- 
nent took  them  down  in  writing  and  then  went  home  and  filled  up  the 
blanks  in  a  printed  wilit'and  carried  it  to  deceased  and  read  it  to  him  in 
presence  of  Thomas  Stuart  his  surgeon,  and  of  Henry  Cradick ;  deceased 
approved  and  executed  it  in  their  presence,  and  they  attested  it ;  verily 
believes  deceased  was  of  a  sound  mind,  for  he  talked  sensibly. 

9th.  Deceased  executed  the  will  readily  and  of  his  own  accord.  10th 
Int.  He  sat  up  in  his  bed  and  executed  it  without  assistance.  12th  Int. 
Deceased  delivered  the  will  to  Master.  1 5th  Int  Deponent  in  the  will 
styled  Master  brother  to  deceased ;  deceased  said  he  was  not  his  brother, 
and  bid  deponent  style  him  his  friend,  and  deponent  altered  the  will  so. 
20th  Int.  Thomas  Stuart,  one  of  the  witnesses  to  the  will,  is  beyond  sea. 

2.  Henry  Cradick. — ^Deponent  was  boatswain  of  the  Rdse  when 
deceased  was  carpenter  of  it;  Master  come  to  deponent  and  desired 
him  to  go  to  deceased,  who  told  deponent  he  had  a  will  and  power  to 
make,  and  asked  deponent  to  witness  them ;  Stuart  then  came  in  and 
asked  deceased  if  the  will  was  to  his  mind ;  deceased  said  it  was,  and 
that  he  had  no  friend  but  Master,  and  if  he  had  a  thousand  pounds  he 
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would  give  it  to  him  ;  prqves  execution  and  capacity ;  the  will  was  read 
to  deceased  in  deponent's  presence  by  Marriage  and  Stuart. 

9th  Int.  Deceased  executed  it  of  his  own  accord.  10th  Int.  He  was 
not  assisted  in  executing  it.  12(h  Int.  By  deceased's  desire  Master  took 
the  will.    20th  Int.  Stuart  is  surgeon  of  a  ship  and  is  now  at  sea. 

Witnesses  for  Stone. 

].  Ann  Poole. — Deceased  lodged  at  deponent's  house  for  five  weeks 
before  his  death;  he  left  Amy  Stone  his  widow,  and  Sarah  Stone  his 
daughter,  aged  about  fourteen;  deceased  was  taken  ill  the  Saturday 
before  he  died,  which  happened  on  the  Friday,  and  from  that  time  was 
stupid  and  unfit  to  make  a  will ;  Master  several  times  asked  him  to  make 
a  will  to  him,  but  deceased  refused,  and  said  he  had  made  a  will  and 
had  no  call  to  make  another,  but  Master  insisted  he  should  make  a  ^ill 
to  secure  the  money  deceased  owed  him,  and  said  **  I  will  not  leave  the 
house  till  I  have  a  will  made  to  secure  my  money,"  and  was  in  a  great 
passion  ;  Master  staid  at  deponent's  house  all  the  Monday  night  without 
going  to  bed,  and  on  Tuesday  morning,  7lh  January,  he  asked  deponent 
who  made  wills  in  that  town  ;  deponent  recommended  him  to  Mr.  Curry; 
Master  went  twice  to  Mr.  Curry,  but  he  did  not  come ;  Master  then  asked 
deponent  if  there  was  nobody  else  that  made  wills ;  deponent  told  him 
of  Peter  Marriage,  and  he  went  and  fetched  him  ;  Master  insisted  de- 
ceased should  make  his  will ;  deponent  wa.s  not  turned  out  of  the  room, 
but  might  have  staid  if  she  had  pleased  ;  believes  deceased  did  not  know 
of  a  person  being  sent  for  to  make  his  will;  Master  on  the  Monday 
night  took  deceased's  keys  and  possessed  himself  of  his  effects  in  his 
cabin,  deponent  heard  deceased  say  he  had  about  120/.  besides  his  tools; 
has  heard  Master  was  related  todeceased  by  marriage. 

1.  Int.  Deceased  was  indebted  to  respondent's  husband,  and  Amy 
Stone  has  promised  to  pay  the  debt  if  she  prevails.  2.  Int.  Deposes  that 
deceased  spoke  slightingly  of  Master. 

2.  Susan  Board.— Deponent  was  nurse  to  deceased ;  he  lay  in  a  stupid 
condition,  could  give  a  sensible  answer  to  a  single  question,  but  could 
not  to  two  questions  together ;  believes  he  had  not  sense  enough  to  make 
a  will;  Master  on  the  Monday  told  deceased  he  owed  him  twenty 
pounds  and  how  should  he  get  it,  and  insisted  on  his  making  a  will;  agrees 
with  the  former  witness  on  all  particulars. 

3.  Int.  Respondent  don't  know  deceased  had  any  regard  for  Master. 
3.  Edward  Curry,  attorney  at  law. — Master  came  to  deponent  to 

make  deceased's  will,  but  deponent  did  not  go. 
Witnesses  on  2d  allegation  for  Master. 

1.  Henry  Cradick. — Deceased  expressed  great  aflcction  for  Master, 
and  used  to  say  he  would  give  hinx  all  at  his  death,  and  deceased  used 
to  damn  his  daughter  and  curse  Amy  Stone,  and  declare  he  would  hang 
her  if  he  could,  and  expressed  great  hatred  to  her ;  Master  did  not  take 
possession  of  deceased's  cabin  till  after  he  was  dead. 

2.  Peter  Marriage. — Deponent  never  spoke  to  deceased  but  about  the 
will ;  Poole  and  her  sister  Board  went  out  of  deceased's  room  of  their 
own  accord  when  he  was  going  to  give  instructions  for  his  will. 

3.  Elizabeth  Hill,  widow.^i^Deponent  well  knew  deceased ;  there  was 
great  intimacy  between  him  and  Mastery  deponent  has  heard  deceased 
say  he  would  leave  all  to  Master  and  make  him  executor,  and  said  he 
was  afraid  he  should  not  leave  him  enough ;  deceased  expressed  great 
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dislike  to  Amy  Stone,  and  said  he  would  leave  her  nothing;  on  Sunday* 
5(h  January,  deceased  told  deponent  be^  hoped  Master  would  come  to 
him  the  next  day. 

4.  John  Heath. — ^Deceased  and  Master  were  much  together ;  deceased 
frequently  expressed  great  affection  for  him,  and  did  so  express  himself 
a  short  time  before  his  death,  he  expressed  great  dislike  to  Amy  Stone. 

JoDGMBNT — Sir  GfiORGB  Lee. 

Upon  this  evidence  I  was  of  opinion  deceased's  capacity  and  his  free 
and  voluntary  making  of  the  will  was  sufficiently  proved,  and  that  its 
being  made  to  secure  a  debt  was  not  sufficiently  proved ;  but  supposing 
one  view  in  making  the  will  had  been  to  secure  a  debt  the  deceasea  owed 
to  Master,  I  thougnt  that  would  not  bring  this  case  either  within  the 
letter  or  the  meaning  of  the  statute  of  King  William,  for  Master  appear- 
ed to  be  the  deceased's  intimate  friend,  to  whom  the  deceased  frequently 
declared  he  would  leave  what  he  had,  and  was  not  his  landlord,  and 
t)esides  the  deceased  was  an  officer  of  the  Rose  Man  of  War,  and  not  a 
common  mariner,  1  therefore  pronounced  for  the  will,  and  decreed  pro- 
bate to  Thomas  Master. 


PHILIPSON  and  D'ESCHERNEY  against  HARVEY.— p.  344. 

The  Preroirative  Coort  cannot  take  notice  of  the  Btatote  of  limitations.  ^ 

In  a  cose  of  bankraptcy,  affidavit  of  the  ainoant  of  a  debt  is  properly  made  by  one  of  the  assig- 
nees. « 

Michael  Harvet,  Esq.  died  intestate ;  administration  of  his  effects 
was  granted  to  his  sister  and  next  of  kin;  Philipson  and  D'Escherney, 
assignees  under  a  commission  of  bankruptcy  against  one  Thomas  Han- 
son who  was  a  creditor  of  Michael  Harvey's,  took  out  a  citation  aguiost 
Frances  Harvey,  administratrix  of  her  brother,  to  exhibit  an  inventory 
and  account  of  his  effects.  She  appeared  and  prayed  an  affidavit  of  the 
debt.  Christopher  Philipson  made  affidavit  to  this  effect,  that  deponent 
is  one  of  the  assignees  of  Thomas  Ranson«  and  that  deceased  was  indeb-  * 
ted  to  Ranson  upwards  of  forty-five  pounds,  as  appears  by  Ranson's  the 
bankrupt's  books,  no  part  of  which  as  he  verily  believes  nas  been  paid ; 
objection  was  taken  on  behalf  of  Mrs.  Harvey,  that  administration  was 
granted  to  her  in  1748,  and  therefore  the  statute  of  limitations  runs 
against  the  debt,  and  that  the  affidavit  ought  to  have  been  made  by  the 
bankrupt  himself  and  not  by  his  assignee. 

Judgment — Sir  George  Lee. 

But  I  was  of  opinion,  first,  that  I  could  not  take  cognizance  of  the 
statute  of  limitations,  that  would  be  properly  pleadable  in  an  action  at 
common  law  for  this  debt;  it  was  sufficient  for, this  court  to  decree  an 
inventory  and  account  that  there  was  an  appearance  of  a  debt;  and 
secondly,  as  all  the- bankrupt's  effects  and  credits  were  vested  in  the 
assignees,  I  thought  the  affidavit  of  debt  was  properly  made  by  one  of 
the  assignees,  and  assigned  Mrs.  Harvey  to  exhibit  an  inventory  and 
account,  and  condemned  her  in  1/.  iSs,  8d.  costs. 
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COURT  OF  PECULIARS. 

PARTINGTON  against  The  Rector,  Churchwardens,  &c.  of  BARNES 

in  Surry. — ^p.  345. 

When  the  court  gnnia  a  faculty  to  appropriate  a  seat  in  a  church  to  an  inhabitant,  it  should 
be  matter  of  preliminary  consideration — Ist,  Whether  such  a  grant  would  be  prejudicial  to 
the  parish  ;  fidly,  Whether  it  would  be  prejodieial  to  the  persons  opposing  the  grant ;  and 
3dly,  Whether  the  party  applying  for  it  u,  from  station  and  property  in  the  parish,  qoalified 
to  have  such  a  grant — Faculty  granted. 


PREROGATIVE  COURT  OF  CANTERBURY. 

DAME  JUDITH  LEIGHTON  against  LEIGHTON  and  Others.— 

p.  356. 

An  inventory  refused  to  the  widow  of  a  legatee,  where  a  testator  has  no  effects  at  the  time  of 
his  death,  he  having  during  his  life  conveyed  all  his  personal  estate  by  a  bill  of  sale  in  consi- 
deration of a  debt 

'  Dr.  Simpson,  for  Lady  Leighton. — Lady  Leighton  is  the  widow  of  a 
legatee  in  the  will  of  Sir  Edward  Leighton,  "Bart,  deceased.  26th  March, 
1756,  he  made  his  will,  and  appointed  his  sister  Lettice  Leighton  and  his 
son  and  daughter,  executors  and  residuary  legatees.  Lady  Leighton 
cited  them  to  prove  the  will  or  show  cause  why  adn^nistration  should 
not  be  granted  to  her,  and  to  exhibit  an  inventory.  On  1st  Sess.  Michael- 
mas Term,  Lettice  Leighton  took  probate  and  cave  in  a  declaration 
loco  inventorii  in  which  she  declares  that  deceased,  by  bill  of  sale  dated 
5th.  April,  1756,  granted  to  her,  in  consideration  of  a  debt  he  owed  her 
of  2,500/.  all  the  personal  estate  whatever  that  he  should  die  possessed 
of.  We  object  to  this  declaration  as  not  full  or  sufficient ;  the  intent  of 
an  inventory  is,  that  persons  interested  may  have  a  clear  constat  of  the 
estate;  she  does  not  exhibit  the  bill  of  sale,  and  upon  her  own  showing 
it  is  fraudulent,  because  the  deceased  continued  in  possession  of  all  the 
effects  to  his  death;  it  is  a  general  conveyance  of  every  thing  he  had, 
even  of  arrears  of  rent,  and  such  generality  is  held  at  common  law  to 
be  a  mark  of  fraud. 

Dr.  Hay,  for  Lettice  Leighton. — Eteceased  was  indebted  to  Lettice  in 
the  whole  in  3,200/.,  for  security  of  which  he  made  a  bill  of  sale  to 
her  of  all  his  personal  estate,  which  she  swears  in  the  declaration  is  not 
near  sufficient  to  pay  his  debt.  Though  she  allowed  deceased  the  use 
of  the  personal  estate,  and  he  was  in  possession  of  it,  yet  she  expressly 
swears  all  the  efiects  were  hers  and  not  his  at  the  time  of  his  death,  and 
therefore  she  is  not  obliged  to  give  a  particular  inventory  of  them ;  and 
BO  this  court  held  in  the  case  of  Smith  and  Oram,  (supra,  p.  115,)  Michael- 
mas Term,  1755.  The  execjilrix  is  sworn  to  give  a  true  account  only 
of  deceased's  eflects,  and  these  are  not  his  effects. 

Judgment — Sir  George  Lee. 

I  was  of  opinion  that  the  declaration  was  sufficient,  for  she  expressly 
swore  the  deceased  had  no  effects  at  his  death,  for  he  had  in  his  lifetime 
conveyed  all  his  personal  estate  to  her  by  bill  of  sale  in  consideration  of 
his  debt  t6  her,  and  that  the  effects  were  not  sufficient  to  pay  that  debt ; 
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and  therefore  if  the  bill  of  sale  was  good,  there  were  no  efiects  to  inven- 
torize, and  it  would  be  putting  Lettice  to  a  needless  expense  to  particu- 
larize the  effects  the  deceased  died  in  possession  of,  for  knowing  the 
species  of  the  efiects  would  be  no  assistance  to  Lady  Leighton  in  con« 
troverting  the  validity  of  the  bill  of  sale  in  a  proper  court,  and  as  to 
exhibiting  the  said  bill,  it  was  needless  to  do  it  here,  where  the  validity 
of  it  could  not  be  tried.    I  therefore  rejected  Lady  Leighton's  petition. 


BOWES  against  MALPAS.— p.  358. 

Probate  decreed  of  an  unexecuted  will, 

Bridget  Kettlebt,  widow,  aged  about  80,  made  her  will  dated  the 
15th  December,  1755,  appointed  Thomas  Malpas,  her  apothecary,  exe- 
cutor and  universal  legatee ;  she  died  the  20th  December,  1755 ;  left 
two  nieces ;  one  of  them,  Elizabeth  Bowes,  opposed  the  will ;  it  was 
not  signed  or  executed  by  deceased,  and  the  instructions  for  it  were 

given  by  Malpas ;  but  it  appearing  clearly  from  the  evidence  that  the 
eceased  was  perfectly  in  her  senses — that  she  had  ordered  a  will  to  be 
drawn  for  her,  and  approved  of  the  writer  who  brought  the  will  ready 
wrote  to  her,  and  read  it  distinctly  to  her,  and  she  approved  of  it,  and 
said  she  would  give  all  to  Malpas,  and  would  have  signed  it  if  she 
had  not  had  such  a  weakness  in  her  hands  that  she  could  not  write, 
and  declared  she  believed  it  would  do  without  signing,  as  there  were 
witnesses  enough  to  prove  her  intention,  knd  at  the  same  time  ordered 
her  keys  to  be  delivered  to  Malpas  in  affirmance  of  her  will,  and  bid 
him  take  possession  of  her  eflects ;  I  pronounced  for  the  validity  of  the 
wilL 


RAYMOND  against  the  BARON  DE  WATTEVILLE.— p.  358. 

When  a  copy  of  a  will  is  produced  instead  of' an  original,  the  instrnment  must  not  only  be 
clearly  authenticated,  but  it  must  be  satisfactorily  lUiowo  that  the  origioal  coold  not  nave 
been  exhibited. 

Dinah  db  Larisch,  alias  Von  Larisch,  formerly  Raymond,  died  a 
widow  without  children,  at  Hernhutt,  in  Upper  Lusatia ;  she  left  Jones 
Raymond,  Esq.  her  brother  and  next  of  kin ;  made  her  will  on  the  26th 
April,  1756,  attested  by  several  witnesses,  and  appointed  the  Baron  de 
Watleville  executor.  Jones  Raymond  opposed  it ;  De  Watteville  would 
have  propounded  a  copy  of  the  will,  of  which  he  had  taken  probate  in 
common  form  in  the  Prerogative ;  in  his  allegation  he  pleaded  that  the 
original  was  deposited  in  Count  Linzendorft's  Court  at  Hernhutt,  and 
the  copy  was  under  a  seal,  and  attested  by  two  private  persons. 

Judgment — Sir  George  Lee. 

I  was  of  opinion  I  could  not  receive  the  copy  upon  this  plea  as  it 
stood,  but  that  he  ought  to  plead  that  he  could  not  produce  the  original 
because  it  was  deposited  in  a  proper  Court  at  Hernhutt,  that  had  juris- 
diction of  wills,  and  that  the -copy  propounded  had  been  duly  examined 
and  collated  with  the  original  by  the  proper  officers,  which  facts  must 
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be  proved  by  witnesses ;  for  I  could  give  no  credit  to  a  copy  under  an 
unknown  seal  of  an  unknown  court,  and  attested  by  unknown  persons. 
I  therefore  directed  the  allegation  to  be  reformed. 


REEVES  against  GLOVER  and  Others.— p.  369. 

An  incomplete  will  cannot  bpente  aa  a  revocation  of  a  mibeiatinf  will. 

Dr.  Hay,  for  Reeves. — William  Finch,  Esq.  died  the  6th  December, 
1766 ;  left  eight  testamentarj^  papers,  which  were  found  wrapt  up  to- 
gether, which  were  brought  Into  court  with  an  affidavit  of  scripts  and 
scrolls.  No.  1  and  2,  which  had  been  executed  wills,  but  were  cancelled ; 
No.  3,  a  draft  of  the  will  No  4,  dated  the  10th  June,  1743,  on  the  back 
thereof  was  endorsed,  "  This  to  serve  as  a  will  till  another  is  made  in 
better  form  ;"  this  paper  was  all  the  deceased's  handwriting,  was  exe- 
'  cuted  by  him,  and  attested  by  two  witnesses ;  No.  4  likewise  wrote  by 
deceased,  dated  the  20th  June,  1743,  executed  and  attested  by  three 
witnesses,  in  which  Sarah  Finch,  Samuel  and  Robert  Nicholls  were 
appointed  executors,  but  the  residue  was  not  devised.  Sarah  Finch  and 
Samuel  Nicholls  died  in  1749,  and  Robert  Nicholls  disobliged  deceased, 
whereupon  he  expunged  all  their  names^,  and  inserted  with  his  own  hand 
the  name  of  Lucy  Bradshaw  as  his  sole  executrix,  and  made  a  memo- 
randum {hereof  with  his  own  hand  at  the  bottom  of  said  will  No.  4.  On 
the  26th  August,  1761,  Lucy  Bradshaw  also  died,  and  then  deceased 
struck  out  her  name,  and  with  his  own  hand  inserted  the  name  of  Eliza- 
beth Reeves  as  sole  executrix  in  her  stead.  Codicil  A.  dated  the  6th 
September,  1761,  in  which  Reeves  is  also  named  executrix,  wrote  by 
deceased.  Codicil  B.  wrote  by  deceased  subsequent  to  the  6th  Septem- 
ber, 1761,  for  it  begins,  ''My  other  codicil,"  though  there  is  a  date  at 
the  top  of  it,  viz.  ''Liondon,  3d  September,  1761,"  but  that  date  is  not 
deceased's  writing,  nor  does  it  appear  by  whom  it  was  wrote.    Codicil 

C.  without  date,  but  it  appears  to  be  deceased's  writing  and  to  have  been 
written  by  him  in  1761 ;  and  lastly,  a  will  marked  D.  in  which  Reeves 
was  likewise  executrix,  but  the  residue  was  not  devised.  This  paper  is 
likewise  written  by  the  deceased,  but  it  is  not  attested  or  signed  by  him 
otherwise  than  his  name  being  written  in  the  beginning  of  it ;  there  is  no 
date  to  this  will,  but  on  the  back  there  is  an  endorsement  in  deceased's 
own  hand,  "wrote  July,  1762;"  deceased  died  a  widower,  and  left 
Robert  Glover  and  Frances  Puddiphat,  widow,  his  cousins-german  and 
only  next  of  kin,  but  left  a  great  number  of  more  distant  relations;  on 
his  death  Glover  entered  caveat,  which  was  warned  by  Reeves  the  exe- 
cutrix, who  confessed  his  interest ;  he  opposed  all  the  testamentary 
papers,  and  insisted,  that  from  the  uncertainty  of  which  paper  should  be 
taken  for  the  last  will,  the  deceased  was  dead  intestate.  Reeves  pro- 
pounded the  complete  executed  will  No.  4,  and  examined  two  of  the 
subscribing  witnesses,  and  proved  the  handwriting,  death  and  good 
character  of  the  third;  and  also  propounded  the  codicils  A.  B.  and  C, 
and  cited  Frances  Puddiphat  and  all  the  legatees  in  the  unexecuted  will 

D.  to  see  said  will  No.  4,  and  codicils  A.  B.  and  C.  proved.  Mrs.  Pud- 
diphat apf)cared,  and  as  a  principal  legatee  therein,  propounded  the 
unexecuted  will  marked  D.  as  a  substantive  will,  and  as  a  revocation  of 
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the  will  marked  No.  4,  and  the  three  codicils,  it  being  as  suggested  wrote 
in  July,  1752,  subsequent  to  all  the  rest  of  the  papers.  Several  legatees 
in  the  paper  marked  D.  and  the  other  papers  also  appeared,  aud  prayed 
that  the  executrix  might  take  probate  of  the  will  marked  No.  4,  of  the 
codicils  A.  B.  and  C,  and  also  of  the  paper  D.  as  another  codicil  to  said 
will  No.  4 ;  paper  D.  had  in  it  a  devise  of  a  small  real  estate ;  the  three 
codicils  were  all  unattested,  and  C.  related  to  copyhold  estates  surren- 
dered to  the  use  of  his  will/ 

Dr.  Simpson^  same  side. — No.  4  is  a  complete  executed  will.  Codicil  * 
A.  dated  the  5th  September,  1751,  made  soon  after  the  death  of  Lucy 
Bradshaw;  ratifications  of  said  will  by  deceased  in  1749  and  1751. 
Codicil  B.,  the  date  not  of  deceased's  writing ;  all  the  legacies  in  No.  4 
are  subsisting,  though  some  of  the  trustees  are  dead.  Codicil  C.  contains 
copyhold  estates.    The  will  D.  is  not  supported  by  any  declarations. 

Dr,  Smalbrokey  for  Puddiphat. — My  client  is  one  of  the  next  of  kin, 
and  a  legatee  in  will  D.  which  was  wholly  written  by  deceased,  and  has 
an  executor,  date  on  the  back  of  it  July,  1752,  wrote  by  deceased,  it  was 
found  wrapt  up  with  the  other  testamentary  papers ;  it  mentions  a  real 
estate,  which  is  described  as  a  small  freehold ;  deceased  left  a  large  per- 
sonal eslate.  D.  was  a  deliberate  act;  deceased  declared  he  intended 
to  leave  the  care  of  his  affairs  to  Atkinson  and  Kidd  if  the  last  had  not 
died  before  him.  .  We  admit  affirmances  of  will  No.  4  till  September, 
1751 ;  after  that  time  he  declared  to  Atkinson  he  would  divide  his  estate 
among  his  relations,  for  he  would  make  no  one  the  great  man.  In  codi- 
cils A.  and  B.  there  are  three  legacies  to  the  same  persons,  and  the  same 
sums,  and  a  fourth  legacy  in  both,  with  the  difference  only  of  guineas 
instead  of  pounds.  I  shall  insist  that  D.  will  operate  as  substantive  will, 
and  as  a  revocation  of  the  former  will,  and  that  codioils  A.  and  B.  are 
inconsistent. 

/>r.  Collier 9  for  the  Legatees. — All  the  testamentary  papers  are  pro- 
pounded. We  pray  that  will  No.  4,  codicils  A.  B.  and  C.,  and  also  will 
D.  may  all  be  pronounced  for  as  one  testamentary  act;  residue  not  dis- 

Ksed  of  in  any  of  the  papers.  We  insist  that  D.  is  a  codicil,  and  may 
pronounced  for  as  such,  though  propounded  as  a  will. 

Dr.  BeUesworthj  for  Glover. — Glover,  as  one  of  the  next  of  kin, 
insists  on  intestacy,  from  the  uncertainty  arising,  from  the  variety  of 
testamentary  papers ;  but  if  the  court  should  be  of  opinion  that  deceased 
is  dead  testate,  then  we  pray  that  D.  may  be  pronounced  for  as  the  only 
last  will,  revoking^ all  the  former  testamentary  papers. 

Witnesses  for  Reeve's. 

1.  John  Wake. — Deponent  knew  deceased  19  years ;  on  20th  June 
1743,  deponent  in  deceased's  warehouse  saw  him  execute  the  will  marked 
No.  4,  and  deponent  and  John  Gilbert  and  Henry  Wade  attested  it  as 
witnesses ;  deceased  was- in  perfect  senses,  proves  No.  4  to  be  deceased's 
handwriting ;  Lucy  Bradshaw  is  dead,  but  cannot  say  when  she  died ; 
proves  the  memorandum  at  the  bottom  of  No.  4,  and  words  "  Lucy 
bradshaw"  are  deceased's  writing ;  John  Gilbert  is  dead ;  proves  Gil- 
bert's handwriting  as  a  witness  to  will  No.  4,  and  his  good  character ; 
proves  the  codicils  A.  B.  and  C.  to  be  all  of  deceased's  handwriting, 
except  the  date  London,  September  3, 1751,  at  the  top  of  codicil  B.,  and 
some  indorsements  on  the  back  of  C. ;  knows  not  whose  handwriting 
they  are. 
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6.  Int.  Proves  paper  marked  D.  to  be  deceased's  handwriting,  except 
some  indorsements  on  the  back  of  it. 

d.  William  Finch,  innkeeper. — Deponent  was  a  relation  to  deceased  ; 

E roves  the  name  Lucy  Bradshaw  inserted  in  No.  4,  ana  the  note  at  the 
ottom  thereof,  and  the  name  Elizabeth  Reeves,  inserted  in  said  will,  io 
be  all  of  deceased's  handwriting;  Lucy  Bradshaw  died  in  1751,  and 
Sarah  Finch  in  1749;  John  Gilbert  is  dead,  he  died  in  1746 ;  proves  his 
handwriting  and  good  character;  19th  February,  1752,  deceased  was 
admitted  tenant  to  a  copyhold  estate  called  Ix)udwater,  mentioned  in 
codicil  C. ;  the  said  codicil  is  deceased's  handwriting ;  deceased  died  in 
December,  1755,  and  on  that  day  the  several  testamentary  papers  now 
before  the  court  were  all  found  wrapt  together  and  laid  up  in  his  bureau, 
where  he  kept  papers  of  moment. 

4.  Int.  Deponent  well  knew  deceased's  handwriting ;  No.  3,  is  indorsed 
Sy  deceased  in  these  words,  "  This  to  serve  as  a  will  till  another  is  made 
in  better  form." 

Witnesses  for  Puddiphat. 

1.  John  Atkinson. — Knew  deceased  above  thirty  years;  in  June  or 
July,  1752,  deceased  asked  deponent  about  William  Kidd,  who  had  been 
ill ;  deponent  told  him  he  was  dead  ;  deceased  said  he  was  very  sorry 
for  it,  for  he  intended  to  leave  his  affairs  to  said  Kidd,  and  deponent 
replied  he  alone  would  take  care  of  them ;  deceased  said  he  would 
expect  too  great  a  reward,  and  then  said  he  would  divide  his  estate,  and 
not  make  one  great  man. 

2.  Int.  Deceased  then  said  he  intended  to  make  a  will  soon. 

2.  Mary  Kent. — Deponent  was  a  relation  to  deceased  ;  Sarah  French, 
Lucy  Bradshaw,  and  Samuel  Nichols  are  dead ;  deceased  had  upwards 
of  sixty  relations ;  deponent  has  seen  deceased  write ;  proves  D.  to  be 
deceased's  handwriting. 

Affidavit  of  scripts  and  scrolls  made  by  Mrs.  Reeves  read  by  the 
counsel  for  the  legatees ;  swears  all  the  testamentary  papers  were  found 
together. 

All  the  propounded  papers  read. 

Dr,  Hay,  for.  Reeves. — Reeves  is  named  executrix  in  will  No.  4,  in 
codicil  A.  and  in  paper  D.  The  first  question  is,  whether  deceased  is 
dead  testate  1  Suppose  D.  was  written  subsequent  to  the  other  papers,  it 
will  not  revoke  them,  unless  it  operates  as  a  will ;  either  that  or  No.  4, 
must  be  a  good  will,  and  consequently  deceased  cannot  be  dead  intes- 
tate: the  next  question  is,  whether  all  the  papers  can  be  pronounced 
for  together  as  a  will?  D.  cannot  be  deemed  a  codicil,  for  it  was 
intended  to  be  a  will,  but  it  is  incomplete,  contains  real  estate,  was 
written  long  before  the  testator's  death;  and  therefore  cannot  be  a  valid 
will;  No.  4,  is  duly  executed^  was  carried  about  by  deceased,  and 
affirmed  by  subsequent  acts  in  1749  and  1751 ;  B.  begins  <<  My  other 
codicil,"  implies  that  it  was  subsequent  to  former  codicil  A.  An  exe- 
cuted will  snail  forever  remain  till  it  is  revoked.  Delegates  Hyde  and 
Mason  against  Calamy  and  Limbrey,(a)  an  incomplete  will  that  cannot 
operate  lor  the  whole  estate,  shall  not,  without  special  circumstances, 
operate  to  revoke  an  executed  one.  Prerogative,  3d  December,  1750, 
Asrrow  against  Cor,  a  will  for  real  and  personal  estate  wrote  by 
deceased,  his  name  inserted  in  the  beginning,  and  it  was  confirmed  by  a 

(a)  VoL  1.  p.  4S23,  imIm. 
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codicil,  but  court  held  it  could  not  revoke  an  executed  will.  Paper  D. 
hot  of  a  certain  date,  but  if  it  was  wrote  in  1752,  it  was  three  years 
before  his  death.  The  two  cancelled  wills  were  executed  ones,  r aper 
No.  3,  dated  10th  June,  1543,  which  was  only  a  draft  for  another  will, 
was  executed  and  attested,  therefore  deceased  always  intended  to  have 
an  executed  will.  Prerogative,  JekyU  asainst  Lady  Ann  JekyUt{b)  A« 
refers  to  the  will,  6.  refers  to  both  the  willand  a  former  codicil ;  C.  also 
relates  to  a  will ;  if  D.  should  be  established,  the  greater  part  of  his  estate 
would  fall  under  an  intestacy,  the  residue  not  being  devised. 

Dr.  Simpson,  same  s|de. — Some  of  the  same  legacies  are  given  in 
both  A.  and  B.,  but  there  are  some  different  legacies;  C.  devises  copy* 
hold  estates  which  are  subject  to  this  court,  for  they  pass  by  surrender, 
and  a  will  is  only  a  declaration  thereof. 

Dr.  Meacham,  same  side. — Deceased  had  a  settled  intention  to  di^ 
testate  from  the  year  1699;  paper  D.  is  not  propounded  as  written  in 
1752. 

Dr.  Smalbroke,  for  Puddiphat. — D.  can  never  be  considered  as  a  codi* 
oil;  deceased  calls  it  his  will,  it  is  perfect  as  to  intention,  it  is  diffusive, 
for  it  provides  for  twenty-three  relations ;  it  was  clearly  written  after  all 
the  other  papers;  deceased  was  not  in  possession  of  the  Loudwater 
estate  till  Christmas,  1751,  and  therefore  D.  which  devises  that  estate, 
must  be  subsecjuent  to  all  papers  in  1751.  Delegates  Beaumont  and 
Sharpe,  1753,  judges  held  that  an  inconsiderable  real  estate  would  not 
affect  a  will  which  conveys  a  great  personal  estate;  3  Mod.  218,  Hoyle 
against  Clark,  Swinb.  fo.  502.  D.  cannot  be  reconciled  with  the  otner 
papers,  and  therefore  cannot  be  a  codicil. 

Dr.  Clarke,  same  side. — Deceased  made  variety  of  dispositions  upon 
'death  of  several  relations;  several  circumstances  show  will  D.  is  the  last 
wrote  paper.  An  executed  will  may  be  revoked  by  one  unexecuted, 
Crok.  Eliz.  206,  Burton  and  Estoff.  Before  the  Statute  of  Frauds,  a  will 
mieht  be  revoked  by  parol;  a  paper  may  be  sufficient  to  revoke  though 
it  does  not  operate  as  a  will,  Prerogative,  Hellyar  against  Hellyar.  (VoL 
L  p.  492.) 

Dr.  Collier  for  the  legatees. — Deceased  left  above  forty  thousand 
pounds  residue,  not  given  in  No.  4,  because  he  intended  from  time  to  time 
to  devise  by  codicil ;  D.  gives  only  about  five  thousand  pounds ;  if  that 
should  operate  alone,  great  part  of  his  estate  would  go  to  the  next  of  kin, 
and  therefore  he  would  make  one  great  man  contrary  to  his  declaration. 

Dr.  BeHesworth  for  Glover. — We  contend  for  an  intestacy.  Preroga- 
tive, Hunt  against  Green,  A.  made  his  will  duly  executed,  and  gave  all 
to  his  wife  but  two  legacies,  and  devised  therein  real  estate,  wrote 
another  will  subsequent,  attested  by  two  witnesses ;  the  last  was  held  to 
revoke  the  former  will,  though  it  could  not  carry  the  real  estate. 

Dr.  Harris^  sanie  side. — 2  ln»t.  tit.  17  sect.  7.  Vin.  Cod.  testament  re- 
voked by  a  solemn  will,  or  by  a  military  one,  where  the  usage  is  so. 
Onyons  and  Tyrer,  Chanc,  a  paper  which  could  not  enure  as  a  will,  was 
held  to  be  a  revocation  of  a  complete  will.  Prerogative,  Martin  against 
fVcUoTi^  Millechamps  made  her  will  which  was  revoked  by  instructions 
only. 

Jv.  B.  She  died  before  she  could  execute  the  new  will,  Cases  in  Eq. 
Ab.  Hyde  and  Hyde.  Comyns,  fo.  476^  same  case.  Moore,  710, 
Rydei^s  case. 

(i)  VoL  i;  p.  419. 
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JuDGMEiTT — Sir  George  Lbe. 

I  was  of  opinion,  ^rx/,  that  the  deceased  was  not  dead  intestate ;  either 
No.  4,  or  D.  must  be  good  and  valid.  Secondly,  that  D.  could  not  be 
taken  as  a  codicil,  for  it  was  inconsistent  with  the  other  papers,  was 
designed  for  a  will  and  not  a  codicil;  and  was  propounded  as  a  will : 
thirdly,  if  D.  could  operate  at  all  it  must  be  as  a  latter  will,  thereby 
revoking  the  former,  for  it  could  not  operate  as  a  revocation  merely, 
and  was  not  pleaded  as  such ;  so  held  in  Delegates  in  the  cases  of  Duke 
of  Somerset  and  Sir  John  Jacobs,  and  of  De  Smith  and  Ployart:{a) 
fourthly,  that  D.  containing  real  estate  which  it  could  not  convey  for 
.want  of  execution,  and  having  been  written  so  long  before  his  death,  and 
it  also  appearing  from  all  the  former  wills  that  deceased  intended  to 
leave  an  executed  will,  and  that  he  cancelled  all  the  wills  he  had  entirely 
departed  fro>n — that  D.  could  not  be  established  as  a  will  to  revoke  the 
former  complete  executed  will  No.  4,  and  the  codicils  referring  to  it;  I 
therefore  pronounced  for  the  will  No.  4,  and  the  three  codicils  A.  B.  and 
C. ;  but  it  appearing  that  the  date  at  the  top  of  B.  viz.  **  London,  Sd  Sep- 
tember, 1751,"  was  not  deceased's  handwriting,  and  it  not  appearing 
by  whom  it  was  written,  I  ordered  that  date  to  be  struck  out. 

(«)  Vol.  I.  p.  425,  mtt9. 


BREEWOOD,  Administration  of  HIBBIN,  against  CALEMBERG.— 

p.  368. 

j65  only  decreed  on  accoUht  of  the  poverty  of  the  party  nomine  expenminim  by  way  of  stigma- 
tizing an  unjost  and  vexatious  suiL 


BOND  against  FAIKNEY-— p.  371. 

Where  a  widow  is  left  executrix  with  a  stipulation  that  in  the  event  of  her  second  marriage,  she 
is  to  concur  in  the  appointment  of  trustees  for  the  management  of  the  property,  and  she  does 
marry  again,  but  dies  without  the  appointment  of  trustees,  holden,  that  her  executorship 
expired  oo  her  second  marriage. 

Robert  Fotherby,  Esq.  deceased,  made  his  will  and  two  codfcils ;  the 
will  was  dated  14th  August,  1749,  the  first  codicil  the  18th,  and  second 
codicil  the  19th  August,  1749 ;  he  appointed  his  wife  Dorcas  executrix 
and  residuary  legatee  for  life,  and  after  her  death  gave  the  residue  to  his 
sister  Mary  Faikney  for  life,  remainder  to  his  neices,  Mary  and  Eliza- 
beth Faikney.  In  the  first  codicil  were  these  words,  explanatory  of  the 
will,  viz.  "  In  case  my  wife  shall  think  proper  to  marry,  then  my  will  is, 
that  she  and  the  persons  who  shall  be  entitled  by  my  will  to  enjoy  my 
estate  as  therein  mentioned  after  her  decease,  do  agree  upon  proper, 
able  and  honest  persons  to  be  trustees,  and  I  do  hereby  direct  my  said 
wife  my  executrix  to  convey,  assign  and  transfer  and  make  over  to  the 
said  trustees,  all  and  every  thing  of  my  personal  and  real  estate  of  what 
kind  and  nature  whatsoever  and  wheresoever,  which  I  have  given  to  my 
said  wife  for  her  life,  in  trust  for  the  uses  of  mv  said  will,  and  my  will  is 
that  a  deed  of  trust  shall  be  drawn  and  agreed  on  by  counsel  learned  in 
the  law  to  settle  my  said  estate  real  and  personal  in  the  said  trustees,  in 
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such  manner  as  not  to  be  subject  to  any  debt  or  debts  contracted  by  any 
husband  before  or  after  her  marriage,  and  that  they  may  receive  the  rents, 
profits  and  dividends  arising  as  they  become  due,  and  pay  the  same  over 
to  her  my  said  wife,  or  enable  my  said  wife  to  receive  the  same,  as  she 
shall  best  like,  and  her  receipt  to  oe  a  sufficient  discharge  for  every  thing 
Ihavegiven  her  by  my  said  will  notwithstanding  her  coverture:  and  my 
will  is  that  my  said  trustees  do  likewise  take  care  of  my  plate,  jewelsi 
and  household  furniture  of  all  kinds;  allowing  my  wife  the  use  of  them 
for  her  life,  but  not  to  be  subject  as  aforesaid  to  the  power  of  an  hus- 
band." 

Dorcas,  the  wife,  took  probate  of  the  will  and  codicils  on  the  2d  Jan- 
uary, 1749-50,  and  afterwards  married  Richard  Bond ;  but,  by  settle- 
ment before  marriage,  she  was  empowered  to  make  a  will  in  writing.  la 
June,  1753,  she  accordingly  made  such  a  will,  and  appointed  her  hus- 
band, Richard  Bond,  executor,  who  proved  her  will  on  29th  January, 
1757.  Mary  Faikney,  the  sister  of  Robert  Fotherby  the  first  testator, 
died  in  the  lifetime  of  Dorcas  Bond,  whereupon  the  residue,  by  the  death 
of  Dorcas,  came  to  Mary  and  Elizabeth  Faikney,  nieces  of  Robert  Foth- 
erby. On  the  5th  January,  1757,  Mary  Faikney  the  niece,  without 
alleging  that  Dorcas  was  dead  intestate,  prayed  and  obtained  adminis- 
tration with  the  will  and  codicils  of  the  goods  of  Robert  Fotherby  left 
unadministered  by  Dorcas  Fotherby,  but  took  no  notice  that  Dorcas  had 
died  a  feme  covert  and  testate.  Richard  Bond,  as  executor  of  Dorcas, 
called  Mary  Faikney  to  bring  in  the  administration,  and  show  cause  why 
it  should  not  be  revoked  as  surreptitiously  obtained,  and  why  adminis- 
tration should  not  be  granted  to  him  as  executor  to  Dorcas,  through 
whom  the  privity  between  Bond  and  the  first  testator  was  continued. 
Dorcas  and  the  reversionary  residuary  legatees  did  not,  upon  her  mar- 
riage to  Bond,  agree  upon  trustees  pursuant  to  the  first  codicil,  so  that 
she  was  at  her  death  in  possession  of  all  the  estate.  Mary  Faikney 
brought  in  the  administration,  and  the  question  now  was,  whether  the 
administration  was  improperly  granted  to  her  and  ought  to  be  revoked, 
and  administration  to  be  granted  with  the  wi)l  and  codicils  to  Bond,  at 
executor  of  the  executor  of  Robert  Fotherby  or  not. 

Jddgmbnt — Sir  George  Lee. 

I  was  of  opinion,  that  though  trustees  had  not  been  appointed  pursuant 
to  the  first  codicil,  yet  that  Dorcas's  executorship,  by  the  words  and 
meaning  of  said  codicil,  expired  on  her  marriage  to  Bond,  and' conse- 
quently that  no  privity  was  continued  to  him  from  the  first  testator,  and 
dierefore  that  the  administration  cum  teatamento  was  rightly  granted  to 
Mary  Faikney,  one  of  the  now  residuary  legatees,  and  I  confirmed  the 
grant  thereof  to  her. 


ARCHES  COURT  OF  CANTERBURY. 

COX  against  RICRAFT.— p.  373. 

The  herbage  of  a  chapel  yard  and  the  loppings  of  trees  in  it,  by  law  belong  to  the  incumbent. 
If  a  parson  is  proceeded  against  for  culling  down  timber,  under  35  £d.  1,  is  must  be  by 
indictment  at  common  law. 
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WHEATLEY  against  FOWLER.— p.  376, 

A  methodist  preacher  articled  against  for  ineontinence. 
The  incontiDence  proved ;  penance  enjoined. 


PREROGATIVE  COURT  OF  CANTERBURY. 

« 

ARNOI J)  against  EARL  and  NEWBEE.— p.  880. 

A  next  of  kin  who  had  been  cited  to  tee  a  will  proponnded,  having  appeared  and  declared  that 
he  did  not  oppoae  the  will*  ia  allowed  to  he  diamwaod  for  the  purpoae  of  being  examined  at  a 
witness  in  the  canse. 

Thomas  Nbwbeb  died  a  bachelor,  having  made  his  will,  appointed 
George  Earl  his  sole  executor ;  he  left  Benjamin  Newbee»  his  uncle  of 
the  whole-blood,  and  William  and  Richard  Arnold,  his  uncles  of  the 
half-blood,  his  only  next  of  kin.  Earl  took  probate.  On  first  session 
Hilary  Term,  1756,  William  Arnold  cited  him  to  prove  the  will  by 
witnesses;  Earl  appeared,  and  on  8th  April,  1756,  prayed  a  decree 
against  Benjamin  Newbee  and  Richard  Arnold,  to  see  the  will  pro- 
jpounded,  which  was  personally  served  on  them ;  but  they  did  not  appear. 
Earl  propounded  the  will  against  William  Arnold  personally,  and  against 
the  others  in  pasnam ;  William  Arnold  gave  in  an  allegation  opposing 
the  wilK  Earl  gave  in  a  plea  in  reply.  Benjamin  Newbee  was  a  mate- 
rial witness  to  prove  some  part  tnereof.  On  first  session  of  Easter 
Term  1757,  Benjamin  Newbee  appeared,  and  by  special  proxy  declared 
he  would  not  oppose  the  will,  and  prayed  to  be  dismissed  from  the 
cause;  William.  Arnold  opposed  his  dismission.  The  question  was, 
whether  under  the  above  circumstances,  Newbee  ought  at  his  petition 
to  be  dismissed  from  befng  a  party  or  not.  The  counsel  for  Newbee 
relied  on  the  case  of  Beaumont  and  Sharpet{a)  14th  February,  1752,  in 
the  Delegates.  The  counsel  on  the  other  side,  cited  1  Vernon,  230,(6) 
and  Bacon's  Abridgment,  235,  the  case  of  Casey  and  Bleachfield,{c)  to 
show  that  in  chancery,  though  a  defendant  may,  a  plaintiff  cannot  be 
dismissed  to  become  a  witness ;  and  he  also  cited  the  cases  of  Gilley 


{a)  The  Delegates  present  at  the  decision  of  this  point  on  14th  Feb.  1752,  were-*-Mr. 
I>eniaon,  Mr.  Justice  Birch,  Dra.  Collier,  Ducarel  and  Sjnalbroke ;  the  final  sentence  in  the 
cause  was  on  Slat  Maj,  1753,  when  the  Delegates  present  were — Mr.  Justice  Dcnison,  Mr. 
Baron  Lc^go,  Drs.  Collier,  Ducarel,  Smolbroke  and  Clarke. 

(6)  Phillipi  V.  The  Duke  of  Buckingham  in  which  it  was  ruled  that  a  co-platntiflT,  though 
not  a  trustee,  could  not  be  examined  as  a  witness  for  the  other  plaintiff  in  the  cause. 

(e)  The  case  of  Casey  v.  BUacl^/Uld  is  thus  reported  in  Gilberts  Cases  in  £quitj,  p.  98.  In 
this  case  it  was  said  by  Mr.  Vernon  that  the  reason  jou  cannot  examine  ony  of  the  plaintiffs 
as  witnesses  in  the  canse  is,  because  if  the  case  miscarries*  the  plaintifis  will  be  liable  to 
costs,  and  therefore  their  swearing  is  to  exempt  themselves ;  and  it  is  their  own  choice  that  ther 
are  made  plaintiffs  for  without  their  consent  they  could  not  have  been  made  so ;  but  the  defend- 
ants are  forced  into  the  cause,  and  if  their  being  made  parties  should  absolutely  invalidate 
their  testimonies  it  would  be  in  the  power  of  any  one  who  had  a  mind  to  oppress  another,  and 
deprive  him  of  his  defence,  to  make  the  most  material  witnesses  defondants  in  the  cause ; 
and  therefore  any  of  the  defondants  to  a  suit  may  be  examined  as  a  witness  saving  just 
exceptions  to  their  credit,  capacity,  &e. 

The  report  of  this  case  is  to  be  found  almost  totidem  verbis,  in  Pre.  Cha.  411. 
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and  Gilley^{d)  Delegates,  Doctors  Commons,  Ist  July,  1788;  and  Yardr 
ley  against  South  and  Wise,  Prerogative^  1744« 

Judgment — Sir  George  Lbe. 

Under  the  circumstances  of  this  case,  I  was  clearly  of  opinion  that 
Benjamin  Ne\vbee  ought  to  be  dismissed;  he  had  not  voluntarily  made 
himself  a  party,  but  was  called  in  and  had  not  intermeddled  at  all ;  that 
he  had  now  appeared,  and  declared  he  would  not  oppose  the  will,  and 
therefore  had  fully  answered  the  purpose  for  which  he  was  cited ; — that 
to  detain  him  would  be  a  manifest  hindrance  to  justice  by  depriving  Earl 
of  his  testimony,  for  his  answers  could  be  of  no  use,  they  not  being  evi- 
dence against  William  Arnold,  ^pd  no  evidence  was  wanting  against 
himself,  as  he  declared  he  would  not  oppose  the  will,  and  had  thereby 
judicially  bound  himself.  In  the  cases  where  this  court  had  refused  to 
dismiss  parties  they  had  materially  acted  in  the  cause,  and  injustice 
would  have  been  done  the  adversary  by  dismissing  th^m ;  but  in  this 
case  great  injustice  would  be  done  to  Earl  by  detaining  Newbee,  who 
prayed  to  be  dismissed,  and  I  thought  bad  a  risht  so  to  be ;  I  therefore 
dismissed  him  from  the  cause  as  a  party,  and  he  was  immediately  pro- 
duced and  sw[orn  a  witness. 

(d)  GiUey  v.  GUley^  an  appeal  from  Uie  Exchequer  Court  at  York;  sentence  was  given  in 
the  cause  on  20th  June,  1740.  The  Delegatea  present  being — Mr.  Justice  Page,  Mr.  Baron 
Garter,  Drs.  Bottes worth,  Strahan  and  Kinaston.  The  point  aUuded  to  was  probably  argued 
before  the  Condelegatea  at  Doctors  Commons. 


PARKER  against  PARKER  and  Others.— p.  382. 

The  claim  of  a  widow  to  the  administration  of  her  husband^s  effects  opposed  on  the  ground  of 
^       his  being  a  lunatic  at  the  time  of  the  marriage ;  objection  overruled. 

ViRoiL  Parker  died  24th  May,  1753,  intestate,  without  issue.  On 
23d  June,  1752,  he  married  Mary  Mills,  now  Parker,  who  was  his 
servant,  by  license  at  the  parish  church  of  Minty  in  Wiltshire,  in  pre- 
sence of  above  forty  persons ;  besides  the  said  Mary,  who  claims  as 
widow,  he  left  Walter  and  James  Parker,  his  brothers,  and  Catherine 
Jenner,  his  sister.  Walter  Parker  entered  caveat,  the  widow  warned 
it,  and  prayed  citation  against  James  Parker  and  Catherine  Jenner ; 
they  all  appeared  and  denied  her  intesest ;  she  propounded  it ;  previous 
courtship,  application  to  her  relations,  and  declarations  to  them  that  be 
would  have  her,  his  applying  for  a  license,  and  laying  a  wager  that  he 
would  be  married  within  a  fortnight,  which  wager  he  won,  and  the  fact 
of  his  being  publicly  married  and  behaving  with  the  utmost  decency,  at 
the  marriage,  and  consummation  and  cohabitation  with  her  as  his  wife 
till  the  3rd  August,  1752,  when  his  brothers  put  him  into  a  madhouse, 
where  he  remained  to  his  death,  were  fully  proved.  The  relations  object- 
ed that  though  it  was  a  marriage  de  facto  yet  it  was  not  dejure,  for  that 
he  was  a  lunatic  and  incapable  of  consenting  to  marriage.  It  did  appear 
that  he  had  a  very  weak  understanding  from  his  infancy,  and  by  hard 
drinking  was  at  times  lunatic,  and  did  many  mad  and  frantic  acts,  but 
no  commission  of  lunacy  was  taken  out,  nor  was  he  constantly  mad, 
but  only  by  fits ;  and  as  it  appeared  that  he  married  with  previous  deli- 
beration and  intention,  went  by  himself  to  Minty  on  the  Sunday  21st . 
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Jane,  in  order  to  be  married  the  Tuesday  following  there,  where  the 
woman  was  to  meet  him  at  twelve  miles  distance  from  his  habitation, 
sent  for  and  paid  for  a  license  himself,  declared  he  was  going  to  be 
married,  and  was  married  by  the  curate  of  the  parish,  who  swore  that 
he  went  throush  the  ceremony  with  as  much  propriety  as  any  man 
could  do,  and  there  being  no  evidence  of  his  doin^  any  mad  acts  about 
the  time  of  the  marriage,  I  was  of  opinion  he  had  a  sufficient  capacity 
to  contract  a  legal  marriage,(a)  and  pronounced  for  the  widow's  inte- 
rest, but  did  not  give  costs. 

(a)  See  Ibe  iame  point  nised  with  a  difierent  remit  in  Brwoning  ▼.  Xesiie,  9  PhilL  69. 


ARCHES  COURT  OF  CANTERBURY. 

600DALL  against  GOODALL.— p.  384. 

Plea  of  adaltery  a^inft  a  husband  in  bar  to  a  di?oroe  by  reaaon  of  the  adultery  of  the  wift, 

not  BQstained  bj  proof. 


PREROGATIVE  COURT  OF  CANTERBURY. 

JOHNSON  against  ARMOND.— p.  887. 

Time  extended  for  the  return  of  a  proxy  from  Philadelphia. 


COOK  against  COWPER.— p.  888. 

An  adminifltratrix,  cited  to  exhibit  an  inventory  and  account,  and  to  see  portioM  allotted,  calk 
for  a  proxy  from  the  next  of  kin  ;  question  raised  whether  the  proxy  being  only  aif  ned  by 
the  husband  of  the  next  of  kin,  is  sufficient 

Heitrt  Cook  died  intestate,  left  Mary  Cowper  his  widow,  and  Susanna 
wife  of  John  Cook,  his  only  child.  A  citation  was  taken  out  in  the  name 
of  Susanna  Cook  against  Mary  Cowper  to  exhibit  an  inventory  and 
account,  and  to  see  portions  allotted  ;  she  having  taken  administration 
to  deceased :  Cowper  appeared  and  prayed  that  Cook's  proctor  might 
exhibit  a  proxy,  which  he  was  assigned  to  do ;  Susanna  Cook  lives 
separate  from  her  husband,  he  having  commenced  a  suit  against  her, 
which  is  now  depending  in  the  Consistory  Court  of  London  for  a  divorce 
for  adultery,  the  proctor  therefore  exhibited  a  proxy  from  the  husband 
only ;  the  counsel  for  Cowper  insisted  that  the  proxy  was  not  sufficient, 
that  the  wife  was  the  proper  party,  and  that  by  statute  1  Jac.  2,  chap. 
17,  sect.  6,(a)  no  person  could  be  cited  to  an  account  but  at  the  instance 

(a)  **  Pcovided  always,  and  it  is  hereby  furth^  enacted,  that  no  administrator  shall  from 
the  four  and  twentieth  day  of  July  next  be  cited  to  any  of  the  courts  in  the  said  last  act  men- 
tioned, to  render  an  account  of  the  personal  estate  of  his  intestate,  (otherwise  than  by  an  inven- 
tory or  inventories  thereof)  unless  it  be  at  the  instance  or  prosecution  of  some  person  or  per. 
seas  in  behalf  of  a  minor,  or  having  a  demand  out  of  such  personal  estate  as  a  croditor  or  next 
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of  the  next  of  kin,  or  a  creditor,  dec,  and  that  the  husband  did  not  come 
under  those  descriptions,  and  could  not  commence  this  suit  but  in  the 
name  of  his  wife,  and  therefore  that  Cowper  ought  to  be  dismissed.  On 
the  contrary  it  was  said  that  the  real  interest  vested  in  the  husband, 
which  the  wife  could  not  by  her  refusal  to  join  with  him,  deprive  him 
of;  that  the  citation  might  have  been  in  name  of  husband  and  wife,  and 
if  she  had  carried  on  the  suit  he  ought  to  have  joined  in  the  proxy. 
Delegates,  Von  Thienen*s  aise^  administration  granted  to  the  husband 
in  right  of  his  wife,  when  she,  who  lived  separate  from  him,  refused  to 
take  it,  in  order  to  prejudice  her  husband. 

JuDOMEiTT — Sm  George  Lbb. 

As  tliere  was  no  evidence  in  this  case  that  the  wife  had  been  applied 
to  and  refused  to  sign  the  proxy,  in  order  to  justify  the  court  in  departing 
from  the  common  course  of  proceeding,  I  directed  that  she  should  be 
applied  to,  to  sign  the  proxy,  and  if  she  refused,  upon  affidavit  made  of 
the  fact,  I  should  have  no  difficulty  in  accepting  the  proxy  from  the 
husband  only,  and  allowing  him  to  proceed  alone  in  the  suit,  as  the  real 
interest  was  vested  in  him  as  husband  ;  for  otherwise  there  would  be  a 
failure  of  justice,  and  the  husband's  right  would  be  dependant  on  the 
pleasure  of  the  wife.  Delegates,  22nd  May,  1732,  Lopes  Da^Rosa  and 
Oiher$  against  Luniano  De  Pinna  and  Others^  De  Pinna  prayed  admin- 
istration to  her  mother  and  sister,  was  opposed  by  Da  Kosa,  another 
sister,  who  lived  at  the  Brazils.  The  judge  of  the  Prerogative  decreed 
administration  to  pass  under  seal  to  De  Pinna,  who  was  sworn  adminis- 
tratrix. Da  Rosa's  proctor  appealed,  and  in  the  Delegates  Mrs.  De 
Pinna  gave  a  proxy  to  renounce  her  right  to  the  administration,  in 
order  to  prejudice  her  husband,  the  husband  intervened,  and  prayed  that 
her  proxy  might  be  rejected.  The  court  was  of  opinion,  that  on  decree- 
ing the  administration  to  the  wife,  an  interest  was  vested  in  her  husband 
which  she  could  not  by  any  subsequent  act  deprive  him  of,. and  there- 
fore rejected  her  proxy  of  renunciation.  Vide  my  second  Case  Book, 
p.  180.  (a) 

of  kin ;  nor  be  oompelUbte  to  account  before  any  of  the  ordinaries  or  judges  by  the  said  last- 
act  empowered  or  appointed  to  take  the  same,  otherwise  than  as  aforesaid ;  any  thing  in  the 
nid  last  act  contained  to  the  contrary  notwithstanding.**    1  Jac.  3,  o.  17,  s.  6. 

(6)  The  Talaablo  nolA  referred  to  is  as  follows : 
BsiJBaATis,  (Ooctors  Commons)  May  33, 1733,  4ta  Sessione  Pascho. 

LupeB  Da  Rota  et  aP  versus  Luntano  d%  Pinna  H  aV, 
Judges — Drs.  Pinfold,  Strahan,  Audley  and  Isham. 

Mary  Agnes  de  Pinna  m  the  Prerogative,  prayed  administration  to  her  mother  and  brother ; 
sibe  was  opposed  by  Lopes  da  Rosa  and  another  sister,  both  which  lived  at  Bahia  in  the  Brazils. 
AdministrattoQ  was  decreed  to  Mary  de  Pinna,  who  was  a  feme  ooverte,  she  was  sworn  ad- 
ministratrix, and  the  administration  decreed  under  seal ;  Mr.  Lanes,  proctor  for  Lopez  da 
Sosa,  &.C,  appealed,  and  now  in  the  Delegates  Mr.  Holnar  appeared  fbr  De  Pinna,  the  hus- 
band, and  would  have  appeared  fbr  Mary  de  Pinna  the  wife  also,  bat  she  having  altered  her ' 
mind,  gave  a  special  proxy  to  Mr.  Cheslyn  to  renounce  her  right  to  the  said  administration,' 
and  give  an  affirmative  issue  to  the  libel  of  appeaL 

The  question  was,  whether  this  proxy  could  now  be  admitted ;  it  was  insisted  that  it  could 
not,  fbr  the  administration  having  been  decreed,  there  was  a  ju9  acqumtum  to  the  husband,  and 
the  wife  could  not  now  renounce  in  prejudice  to  her  husband ;  and  to  show  that  a  wift  who  has 
the  interest  immediately  in  her,  shall  not  by  her  act  preiudice  her  husbandf  Dr,  Amdrew  cited 
the  cases  of  Jocofrt  v.  Plutter  in  the  Arches,  1719,  of  EAuey  v.  Beootr,  Prerog.  1719,  and  also  of 
Cfibbt  V.  Davitf  and  c^SUvetUr  v.  Oee^  both  in  the  Prerogative. 

In  the  present  case  the  court  was  of  opinion  the  wife  opiud  not  renounce  and  give  an  aflirma. 
ttva  issue  in  opposition  to  her  husband,  and  therelbre  would  not  admit  her  proxy  fbr  that  pur* 
posftr—UCSS.  Note  Books  of  Sir  George  Lee. 
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LADY  VISCOUNTESS  MAYO  against  BROWN.— p.  8«1. 

Legitimacy  so  far  pretompUvely  establishecl  as  to  throw  on  the  oppotuig  party  the  burden  of 

disproving  it. 

Gbrtrudb  Atlmer,  alias  Brown,  died  28th  December,  1729,  intestate  $ 
left  Stephen  Brown,  Esq.  her  reputed  husband,  and  Catherine  Aylmer, 
now  Lady  Mayo,  her  reputed  lawful  daughter  by  Whitgift  Aylmer,  Esq. 
her  first  husband;  deceased  died  at  Bordeaux  in  France,  but  left  consi- 
derable effects  in  Jamaica.  Lord  Mayo  took  administration  to  deceased 
at  Jamaica  (it  being  the  course  there  to  grant  it  to  the  husband,)  in  right 
of  his  wife,  as  deceased's  lawful  daughter.  Brown  likewise  took  admin- 
istration to  deceased  as  his  lawful  wife  here  in  the  Prerogative  Court,  in 
October,  1782.  After  long  litigation  in  Chancery  between  Brown  and 
Lady  Mayo  concerning  her  father  and  mother's  estate,  she  alleged  in 
the  prerogative  Court  that  Brown  was  not  lawful  husband  of  Gertrude, 
the  deceased,  and  took  out  citation  against  him  to  bring  in  his  adminis- 
tration and  show  cause  why  it  should  not  be  revoked  and  administration 
Kinted  to  her,  as  daughter  to  deceased.  Brown  appeared  and  denied 
dy  Mayo  ta  be  deceased's  legitimate  daughter.  She  propounded  her 
interest,  and  alleged  that  Gertrude  Brown  many  years  since  married 
Whitgift  Aylmer,  and  had  issue  of  that  marriage  Catherine,  now  Lady 
Mayo,  the  party,  but  did  not  fix  the  factum  of  their  marriage,  nor  the 
year  in  which  it  took  place,  nor  the  year  in  which  she  herself  was  bom, 
bat  pleaded  her  father's  will,  dated  Idth  June,  1710,  in  which  he  gtves 
'  the  residue  of  his  estate  to  Catherine  Aylmer,  his  only  daughter,  and 
appoints  her  mother  guardian,  and  his  codicil  dated  in  August,  1720, 
when  he  again  mentions  her  as  his  daughter,  a  deed  dated  16th  Novem- 
ber, 1720,  wherein  Gertrude,  the  deceased,  after  she  became  a  widow, 
made  a  settlement  on  her  daughter  Catherine ;  and  also  pleaded  letters 
and  other  papers  signed  by  Brown,  wherein  he  had  mentioned  Lady 
Mayo  as  legitimate,  and  called  her  his  daughter-in-law.  Lady  Mayo 
in  her  minority  married  Mark  Hamilton,  in  the  warrant  for  the  license 
she  was  described  as  the  lawful  and  natural  daughter  6f  Gertrude  Brown, 
formerly  Aylmer,  and  her  mother  signed  and  swore  to  that  warrant,  and 
Mr.  Brown  joined  in  the  bohd  on  obtaining  the  license.  Lady  Mayo 
further  proved  by  witnesses  that  Whitgift  and  Gertrude  Aylmer  had 
constantly  and  uninterruptedly  owned  her  from  1714  to  their  respective 
deaths  as  their  lawful  child,  and  that  she  had  always  been  reputed  legi- 
timate ;  this  was  the  substance  of  her  evidence.  On  the  other  hand 
Brown  admitted  that  Whitgift  and  Grertrude  were  lawful  husband  and 
wife,  but  alleged  that  Lady  Mayo  was  born  in  1711,  and  that  her  father 
and  mother  were  not  married  together  till  1712.  The  only  proof  he 
attempted  to  make  of  these  facts  was  as  follows ;  one  witness  swore 
that  in  1711, 1712,  and  1713,  Gertrude  lived  with  Whitgift,  as  his  servant 
and  owned  herself  to  be  so ;  and  another  witness  swore  that  he  dined 
with  Whitgift  the  beginning  of  1712,  when  Gertrude  sitting  at  the  head 
of  Whitgift's  table,  he  took  her  for  his  wife  but  Whitgift  told  him  she  was 
a  lady  he  had  a  great  regard  for,  but  that  she  was  not  his  wife,  and  that 
he  had  no  wife ;  other  witnesses  swore  that  her  mother  always  declared 
her  to  be  of  such  an  age  as  would  bring  her  birth  to  the  year  1711,  parti- 
cularly in  the  marriage  license  in  1727,  she  was  described  as  upwards  of 
sixteen ;  but  most  of  nis  witnesses  said  they  always  esteemed  her  to  be 
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legitimate,  and  there  was  l)o  sort  of  proof  that  Gertrude  was  reputed  to 
be  Whitgift's  mfistress,  or  any  imputation  whatever  upon  her  character, 
save  what  arose  from  the  supposition  that  this  daughter  was  bom  before 
marriage.  He  further  pleaded  an  answer  of  Lady  Mayo  in  Chancery, 
in  which  she  said  she  was  nine  years  old  in  1730,  when  her  father  died  i 
he  likewise  pleaded  an  entry  on  a  loose  piece  of  paper  of  the  Inrth  of 
Catherine,  said  to  be  written  by  her  mother  and  to  be  found  in  her  trunk 
by  Brown  after  her  death ;  the  only  proof  of  this  paper  was  by  a  maid-t 
servant,  who  had  lived  with  Gertrude  only  three  months,  who  swore  she 
believed  it  to  be  her  handwriting  but  no  proof  of  the  finding  it  or  of  its 
ever  having  been  shown  to  any  body  by  Brown,  or  spoken  of.  This 
entry  said  that  Catherine  was  born  on  13tn  August,  1711 ;  but  there  viras 

S>od  reason  to  suspect  this  paper,  and  there  was  not  a  syllable  of  proof 
at  Whitgift  and  Grertrude  were  married  in  1712  and  not  before,  and 
consequently,  if  it  had  been  clearly  proved  that  Lady  Mayo  was  bom  in 
1711,  it  would  not  have  followed  that  she  was  illegitimate;  and  therCi* 
fore,  upon  the  admission  that  her  father  and  mother  were  lawfully 
married  together,  and  the  full  proof  that  they  constantly  owned  her  for 
their  legitimate  child,  and  from  the  general  reputation  of  her  legitimacy 
from  her  infancy  to  the  commencement  of  this  cause,  I  pronounced  for 
Lady  Mayo's  interest,  notwithstanding  there  was  no  actual  proof  of  the 
marriage  of  her  father  and  mother,  or  of  the  time  of  her  birth,  and  con* 
demned  Brown  in  costs.    His  proctor  appealed  ad  statim. 

A!  fi.  I  was  of  opinion  that  the  full  proof  Lady  Mayo  had  made  of 
her  beinff  reputed  to  be  legitimate,  and  of  the  constant  owning  of  her  as 
such  by  ner  father  and  mother,  threw  the  proof  on  Brown  tmi  she  was 
not  legitimate,  and  obliged  him  to  show  she  was  born  before  her*parents' 
marriage,  by  showing  me  precise  time  of  her  birth,  and  of  their  marriage 
subsequent  to  it. 


STOTE  against  THOMAS  TYNDALL,  Esq.  the  King's  Proctor. 

p.  394. 


{Upon  Admission  of  an  Allegation*) 

If  a  person  dies  intestate,  and  withoat  leaTinr  any  sort  of  relations  in  blood,  administraaon  ni 
granted  to  the  nomiate  of  the  crown,  bat  the  most  rernole  ralation  defeats  the  tine's  Ihla. 

Dr.  Simpson^  for  Stote. — The  Honourable  Dorothy  Windsor,  widow, 
died  in  January,  1757,  ased  84,  intestate;  left  Richard  Stote,  Esq.  her 
cousin  and  next  of  kin ;  He  applied  as  such  for  administration,  and  was 
sworn  administrator;  but  the  kind's  proctor  entered  caveat  and  denied 
our  interest.  The  deceased  was  daughter  of  Sir  Richard  Stote,  pf  Stote 
Hale  in  Northumberland,  serjeant  at  law,  who  teft  a  son,  Bertram,  and 
three  daughters,  Margaret,  Frances,  and  Dorothy,  the  deceased  in  this 
cause.  &rtram  died  a  bachelor  at  Newcastle  in  1707,  Margaret  mar- 
ried the  Rev.  Mr.  Ton^e,  and  Frances  married  Mr.  Shipper,  and  both 
died  many  years  ago  without  issue.  Dorothy  married  tne  honourable 
Dixey  Windsor,  Esq.  and  she  also  died  withoat  issue ;  she  lived,  for, 
many  years  before  and  to  her  death,  in  and  about  London*    Richard 
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Stote,  the  party,  is  sod  of  Robert  and  Ann  Stote,  of  Northumberland ; 
Robert  died  in  1705,  but  in  his  lifetime  was  very  intimate  with  Bertram 
Stote  and  his  sisters,  and  they  always  owned  him  as  their  cousin  and 
nearest  relation.  We  have  not  set  forth  a  common  ancestor  in  our  alle-* 
gation,  nor  have  pleaded  in  what  degree  of  cousin  we  stood  related  to 
deceased,  but  rest  our  case  in  this  plea  solely  upon  mutual  ownings;  for 
against  the  crown  we  have  nothing  to  do  but  to  show  a  general  relation- 
ship, because  the  crown  has  no  colour  of  interest  if  the  deceased  left  any 
relation,  however  remote ;  and  indeed  the  crown  has  not  a  legal  interest 
to  claim  the  personal  estate  even  if  the  deceased  had  left  no  relation,  for 
then  the  personal  estate  would  be  in  the  ordinary  ;  for  before  the  statute 
13  Edw.  1,  c.  19,(/i)  the  ordinary  took  the  personal  estate  to  dispose  of 
it  to  pious  uses,  and  that  statute  only  subjected  it  to  the  deceased's  cre- 
ditors. 31  Edw.  3,  chap.  11,  directs  administration  to  be  granted  to  the 
next  friend  to  deceased.  21  H.  8,  ch.  5,  gives  administration  to  the 
Widow  or  next  of  kin  to  deceased  ;  but  if  there  is  no  widow  or  next  of 
kin,  the  statute  of  distribution,  22  &  23  Car.  2,  ch.  iO,  cannot  take  place, 
and  ihen  the  personal  estate  remains  in  the  ordinary,  as  it  did  before  any 
of  those  statutes.  Judges  of  late  have  chosen  to  grant  administration  to 
a  nominee  of  the  crown,  rather  than  keep  the  personal  estate  in  their  own 
hands,  to  subject  themselves  to  actions.  No  ofEce  has  been  found,  nor 
can  be  of  personal  estate,  to  vest  a  right  in  the  crown.  Where  a  dispute 
has  been  between  a  nominee  ef  the  crown  and  a  creditor,  (neither  of 
which  has  a  legal  title  to  administration)  it  has  been  granted  to  the  king's 
nominee,  as  being  generally  the  more  worthy  and  responsible  person. 
The  nomination  by  the  crown  is  only  a  recommendation.  Salk.  37, 
Manning  and  Knapp ;  A.  B.  nominee  of  the  crown  prayed  administra- 
tion, C.  entered  caveat  and  gave  him  a  vexatious  opposition,  for  which 
A.  B.  brought  an  action  for  damages  against  C.  Lord  C.  J.  Holt  held, 
the  action  would  not  lie,  for  the  granting  of  administration  to  the  nominee 
of  the  crown  was  rather  a  matter  of  favour  than  of  right. 

Dr.  Hay,  for  the  crown,  opposed  the  allegation,  as  being  so  general 
that  it  set  fcfrth  no  relationship  or  pedigree  at  all^  and  therefore  conclud- 
ed nothing. 

JuDOMEiTT — Sir  George  Lee. 

I  mentioned  the  case  of  Sir  Thomas  Colby  m  the  Prerogative,  who  was 
supposed  to  have  been  a  bastard,  and  consequently  as  he  died  a  bachelor, 
could  have  no  relations:  there  the  crown  interposed,  but  it  appeared  that 
he  was  legitimate  and  had  relations ;  and  I  took  it  now  to  be  a  settled 
point,  that  if  a  man  died  without  having  any  sort  of  relations  in  blood, 
-  administration  should  be  granted  to  the  king's  nominee;  but  as  the  most 
remote  relation  would  defeat  the  king's  title,  I  was  of  opinion  this  alle- 
gation ought  to  be  admitted  as  against  the  king's  nominee,  though  it  did 
not  set  forth  any  pedigree,  but  rested  only  on  mutual  ownings  and  gene- 
ral reputation  of  relationship. 

JV*.  B.  Mr.  Stote  not  having  pleaded  a  pedigree,  but  having  rested  his 
title  upon  reputation  and  owning  of  a  relationship  between  his  family  and 
the  deceased's,  I,  on  the  1st  session,  Trinity  Term,  24th  May,  1758, 
admitted  an  allegation  on  behalf  of  the  crown,  pleading  in  contradiction 
that  the  deceased's  and  the  claimant's  families  never  did  visit,  or  own 
each  other  as  relations,  and  also  pleading  that  both  the  deceased  and  the 
claimant  had  declared  they  knew  of  no  relationship  between  them. 

ia)  Vide  1  Phm.  p.  13,  ooCes, 
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MARTIN  against  ROLINSON.— p.  397. 

A  canse  delayed  till  the  return  of  a  material  witneaa  from  beyond  aeaa. 

Dr.  Bettesworthj  for  Rolinson. — ^John  Peterson,  alias  Pitts,  mariner  in 
the  St.  George  Indianian,  made  his  will  5th  September,  1747,  and 
appointed  Mary  and  Erasmus  Rolinson  his  executors;  it  is  said  he  made 
another  will  dated  10th  January,  17-49,  and  appointed  Swain  Martin  sole 
executor.  In  June,  1751,  Mary  Rolinson,  with  consent  of  Martin, 
proved  the  first  will,  and  with  his  privity  and  in  his  presence  received 
deceased's  wages,  viz.  twenty-four  pounds,  at  the  India  House;  and  first 
deducting  what  deceased  owed  her,  paid  the  surplus  to  Martin  and  took 
his  receipt  for  the  same ;  afterwards  he  cited  her  to  bring  in  her  probate^ 
&c.,  and  show  cause  why  probate  should  not  be  granted  to  him  of  the 
latter  will.    Cheslyn,  hxs  proctor,  propounded  the  last  will ;  in  February, 

1756,  we  pleaded  the  above  f^icts ;  on  12th  May,  1756,  Cheslyn  was 
assigned  to  give  answers  to  our  plea,  which  assignation  was  continued 
from  court-day  to  court-day  to  the  1st  March,  1757.     On  the  4th  May, 

1757,  Smith,  her  proctor,  was  assigned  to  prove.  Herbert  Hanson  who 
attested  the  receipt,  and  is  a  very  material  witness  for  us,  is  gone  on  a 
Toyage  to  North  America,  of  which  fact  we  have  an  affidavit,  and  there- 
fore pray  the  term  probatory  may  be  continued  till  he  returns  home* 

Affidavit  read. 

JuDOMBNT — Sir  Gborgb  Lee. 

I  said  it  was  a  common  case  in  the  Admiralty  Court  to  delay  a  cause 
till  a  material  witness  came  home,  and  had  often  been  done  in  this  court 
— that  the  delay  in  this  cause  had  arisen  from  Cheslyn's  client,  who  had 
not  given  in  his  answers  till  last  term — and  as  this  was  a  trifling  cause, 
carried  on  only  with  respect  to  costs,  which  originally  could  be  but  very 
little,  but  would  become  large  by  this  suit,  I  would  give  time,  if  there 
was  no  other  reason  for  it  but  to  allow  opportunity  to  the  parties  to  agree ; 
I  therefore  continued  Smith's  term  probatory  to  the  1st  session  of  next 
Michaelmas  Term. 


ROBERTS  against  ROBERTS.— p.  399. 

A  contin^rent  interest  in  the  residue,  entitles  a  partj  to  call  (or  an  intrentory  and  to  have  notioe 

of  the  saretieiB. 
In  the  case  of  minors  the  coiKt  orders  an  inventory  ex  officio. 

Dr.  Rettesirorfh  for  Thomas  Roberts. — Thomas  Roberts,  uncle  to  my 
client,  died  13ih  March,  1755  ;  by  his  will  he  gave  to  my  client  a  legacy 
of  100/.  to  be  paid  when  he  arrived  at  the  age  of  25  years;  all  the  resi- 
due of  his  estates  he  bequeathed  to  William  Johnson  and  William  New* 
ell,  or  the  survivor  of  them  and  the  executors  or  administrators  of  such 
survivors,  upon  trust  to  sell  his  efTects  and  lay  out  the  money  on  secuii- 
lies  and  pay  the  interest  to  his  daughter,  Sarah  Roberts,  in  case  &he 
married  with  consent  of  her  trustees,  and  her  receipts,  notwithstanding 
her  coverture  to  be  a  sufficient  discharge,  and  in  case  she  should  die 
leaving  a  husband,  then  to  pay  the  interest  to  the  husband  and  her  chil- 
dren by  him  in  such  shares  as  the  surviving  trustee  shall  think  fit,  and 
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after  such  husband's  death  to  pay  the  interest  for  maintenance  of  the 
children,  and  the  principal  to  be  paid  them  share  and  share  alike  at  their 
respective  a^es  or  21  years ;  but  in  case  his  daughter  should  marry  with 
consent  and  nave  children  who  should  die  minors  without  issue,  then  the 
said  trustees  or  the  survivor  of  them  to  pay  one  moiety  of  the  residue 
to  Catherine  Roberts,  his  th6  testator's  sister,  and  the  other  moiety  to 
his  nephew  Thomas  Roberts ;  and  he  made  Johnson  and  Newell  execu- 
tors, who  have  renounced  probate  as  executors  and  administration  cum 
testamento  ds  residuary  trustees;  Sarah  Roberts,  the  daughter  and 
residuary  legatee  for  life,  being  under  21  years  of  age,  chose  the  said 
William  Johnson  for  her  guardian  in  June,  1755,  and  he  then  took 
administration  cum  testamento  as  suardian  for  her  use  till  she  should 
arrive  at  the  age  of  21.  On  the  22a  February,  1757,  caveat  was  entered 
for  Thomas  Roberts,  who  is  arrived  at  the  age  of  22.  Sarah  soon  after 
came  of  age,  and  the  administration  to  Johnson  expired ;  the  said  caveat 
was  warned  for  24th  March,  1757.  Cheslyn  appeared  for  Sarah  Roberts, 
who  is  now  married,  and  prayed  lidministration  cum  testamento.  Fan* 
shaw  appeared  for  Thomas  Roberts  and  prayed  an  inventory  or  com- 
mission of  appraisement,  and  notice  of  the  security,  before  administra- 
tion should  be  granted  to  the  dat^ghter.  Cheslyn  confessed  Thomas  to 
be  a  nephew  to  the  deceased  and  a  legatee  in  his  will,  and  also  one  of 
the  substituted  residuarjr  legatees,  and  offered  to  bring  the  legacy  of  10021 
into  court  to  be  lodged  in  the  name  of  the  register  and  the  said  Thomas, 
in  the  funds,  till  said  Thomas'  should  arrive  at  the  age  of  25  years  and 
be  capable  of  receiving  it,  but  denied  he  had  any  interest  to  pray  an 
inventory  or  commission  of  appraisement  and  notice  of  the  security, 
before  administration  should  pass  the  seaL  The  question  is,  whether  be 
has  sufficient  interest  for  the  purposes  aforesaid. 

JuDOMBiTT — Sir  6£oaoB  Lcc. 

I  was  of  opinion  his  interest  in  the  residue,  though  it  was  contingent, 
was  sufficient  to  entitle  him  to  an  inventory  and  to  notiqc  of  .the  secu- 
rity ;  as  the  estate  was  now  come  into  the  hands  of  the  daughter  (con- 
trary  to  the  intention  of  the  testator)  who  had  only  an  interest  in  it  for 
life,  the  Court  of  Chancery  would  decree  a  full  discovery,  and  would 
oblige  her  to  give  security,  and  this  court  has  usually  ordered  inventories 
ex  ^icio  in  the  case  of  minors ;  I  therefore  ordered  an  inventory  and 
notice  of  the  sureties  for  the  benefit  of  those  who  might  have  interest  in 
the  estate  after  the  daughter,  but  refused  a  commission  of  appraisement. 


PICKERING  and  TOWERS  against  TOWERS.— p.  401. 

EjcecQtoTfl  oppoinied  aooordinf  to  the  teaor  of  a  wiU. 

Whoever  gives  a  power  muat  bo  presui^ed  to  intend  to  give  etrerj  thing  to  make  that  power 
complete. 

Dr.  Hay  for  WilUaitt  Pickering  and  James  Towers. — Samuel  Towers, 
Esq.  deceased,  made  his  will  wrote  with  his  own  hand,  dated  16th  Sep- 
tember 1752,  attested  by  three  witnesses;  gave  his  estate  at  Paddington 
to  his  son  James,  and  his  estate  at  the  Seven  Dials  to  his  sons-in-law 
William  and  John  Pickering  who  married  his  daughters,  and  3000Z.  to 
each  of  them ;  to  his  eldest  son  George  2001)/.,  and  3000/.  to  his  children, 
and  to  hii  daughter,  William  Pickering's  wife,  1000/. ;  and  left  divers 
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other  legacies  to  his  children^  grandchildren,  and  friends,  sonie  of  which 
Vvere  given  over  in  cdse  the  legatees  died  without  issue  and  minors ;  left 
George  and  James  Towers  his  sons,  and  Elizabeth  the  wife  of  William 
Pickering  his  daughter,  and  grandchildren  by  his  daughter  Mary« 
deceased^  who  was  the  wife  of  John  Pickering;  he  did  not  bequeath  the 
residue  or  expressly  nan^e  executors,  but  we  say  he  made  William  Pick* 
ering,- James  Towers»  and  John  Pickermg  executors  by  the  tenor  of  the 
will  in  these  words:  '*  I  appoint  William  Pickering,  James  Towers,  and 
John  Pickering  to  receive  and  pay  the  contents  abovementioned."  He 
says  nothing  of  his  debts,  &c.,  but  his  will  contains  only  devises  of  real 
and  personal  legacies,  which  he  directs  shall  be  paid  within  two  months 
after  his  death.  John  Pickering  is  dead,  but  made  his  will  and  appointed 
his  said  brother  William  Pickering  testamentary  guardian  of  his  children ; 
many  testamentary  papers  were  brought  into  court  upon  affidavits  of 
Scripts  and  scrolls,  in  some  of  which  William  Pickering  and  James 
Towers  were  named  executors ;  George  Towers,  the  eldest  son,  prays 
that  administration  cum  iestamento  may  be  granted  to  him  solely,  or  to 
him,  William  Pickering,  and  James  Towers  jointly.  We  pray  probate 
to  William  Pickering  and  James  Towers ;  but  if  the  court  should  be  Of 
opinion  they  are  not  constituted  executors  by  the  tenor  of  the  will,  then 
we  pray  that  administration  cum  testamenio  may  be  granted  to  James 
Towers  and  Elizabeth  the  wife  of  William  Pickering,  to  which  William, 
as  guardian  to  John's  children  (who  are  entitled  to  distribution  of  the 
undivided  residue),  consents,  and  who  therefore  have  three  interests 
against  one.  The  first  question  is,  whether  William  Pickering  and  James 
Towers  are  not  executors  by  the  tenor  of  the  will  under  the  words  above 
mentioned  ?  Testator  says  nothing  of  paying  his  debts,  but  they  must 
receive  the  whole  and  pay  the  debts  before  they  can  pay  the  legacies. 
Godolph.  Orp.  Leg.  part  2,  c.  5.  p.  82,  nu.  3.  Although  no  executor,  by 
the  word  executor,  is  expressly  in  the  will  nominated  or  appointed,  yet 
if  any  other  words  or  circumlocutions  equivalent  to  the  function  of  an 
executor,  or  to  the  charge  and  office  which  in  any  pari  pertains  to  an 
executor,  be  recommended  or  committed  to  any  one  or  more,  it  shall 
amount  to  as  much  as  the  ordaining  or  constituting  him  or  them  execu* 
tors  by  the  very  word  executor. 

Dr,  Betiesivorth  same  side. — They  must  collect  in  the  effects  to  pay 
the  legacies  which  is  the  act  of  an  executor.  The  words  of  appoint- 
ment which  are  in  question  are  the  last  words  of  the  will,  and  added 
after  the  date,  and  must  be  presumed  to  have  been  inserted  by  the  testa- 
tor upon  reading  over  the  will  and  finding  be  had  omitted  to  appoint  any 
person  to  administer  his  estate. 

Dr,  Simpson  for  George  Towers. — We  have  ofiered  immediate  distri- 
bution and  undoubted  security.  The  legacies  to  the  children  are  given 
over  if  they  die  minors,  and  therefore  the  appointment  was  only  intended 
to  secure  the  legacies  in  trust.  The  same  persons  ought  not  to  be  admin- 
istrato'rs  and  trustees ;  administrators  are  more  favoura^ble  than  executors 
in  consideration  of  law,  because  the  first  give  security.  George  is  the 
eldest  son,  and  his  legacy  is  not  contingent  as  the  others  are,  but  is 
absolute  and  therefore  he  has  a  more  beneficial  interest  than  they. 

Dr.  Smallbroke  same  side. — The  words  of  the, appointment  create  a 
trust  for  a  special  purpose,  not  a  general  executorsnip.  The  undevised 
residue  amounts  to  10,000/.  and  no  power  is  given  to  them  over  that. 

JuDOMBiTT — Sir  Georg£  Leb. 
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I  was  of  opinion  that  William  Pickering  and  James  Towers,  under  the 
words  above  stated,  were  executors  according  to  the  tenor  of  the  will ; 
for  they  could  not  receive  and  pay  the  legacies  without  collecting  in  the 
effects.  No  one  can  assent  to  a  legacy  but  he  that  has  the  management 
of  the  estate,  because  legacies  cannot  be  paid  till  after  the  debts,  and  he 
only  who  has  the  management  of  the  estate  knows  whether  the  assets  are 
sufficient.  If  the  legatees  were  to  sue  in  the  Arches  for  their  legacies 
they  must  sue  the  testator's  representative,  and  I  must  decree  him  to  pay 
the  legacy  to  the  legatee,  which  would  totally  defeat  the  supposed  trust 
Whoever  gives  a  power  must  be  presumed  to  intend  to  give  everything 
necessary  to  make  that  power  effectual ;  but  upon  supposition  that  these 
gentlemen  are  only  trustees,  they  can  do  nothing  pursuant  to  any  power 
conveyed  to  them  by  the  will  till  they  have  had  a  decree  in  Chancery 
against  the  representative  of  the  testator  to  pay  the  several  legacies  to 
them  ;  now  it  cannot  be  supposed  that  any  testator  in  his  senses  would 
impose  a  burthensome  trust  upon  his  friends,  and  at  the  same  time  intend 
they  should  first  go  through  a  Chancery  suit  tojput  them  in  a  condition  to 
execute  that  trust :  to  avoid  such  an  absurdity,  I  must  suppose  ho 
intended  by  the  words  abovementioned  to  give  them  the  general  manage- 
ment of  his  personal  estate,  and  therefore  1  decreed  probate  to  William 
Pickering  and  James  Towers,  as  executors,  according  to  the  tenor  of  the 
will ;  and  if  I  had  not  thought  the  words  sufficient  to  amount  to  a  con-* 
stitution  of  executors,  I  should  have  granted  the  administration  cum 
testamento  to  James  Towers  and  Elizabeth  Pickering,  not  only  because 
they  had  a  majority  of  interests,  but  also  because  they  would  the  most 
effectually  have  carried  the  intention  of  the  testator  into  execution. 


STOTE  against  THOMAS  TYNDALL,  Esq.  the  King's  Proc- 
tor.— p.  405. 

In  an  interest  cause,  a  party  who  has  given  in  an  admiaaible  allegation  hai  8  right  to  a  oonatat 

of  the  efTeels. 
A  commiasion  ofapprataement  decreed  in  preference  to  an  inventory. 

Mrs.  Windsor  died  intestate  leaving  no  near  relations ;  the  crown 
insisting  she  left  no  relations  at  all,  claimed  her  estate.  Mr.  Stole 
appeared,  and  alleged  he  was  her  cousin,  and  prayed  administration; 
Mr.  Tyndall  denied  his  interest;  he  gave  an  allegation  pleading  own  ings 
between  his  family  and  deceased's  of  relationship,  but  set  forth  no  com- 
mon ancestor.  I  admitted  the  allegation  for  reasons  stated  before,  and 
now  this  day  Stote  prayed  a  commission  of  inspection  and  appraisement, 
which  Tyndall  opposed. 

Judgment — Sir  George  Lee. 

I  was  of  opinion,  as  his  allegation  was  admitted,  Stote  had  a  right  to 
a  constat  of  the  estate ;  that  it  would  be  for  the  benefit  of  whoever  should 
hereafter  have  a  title  to  the  estate;  that  I  could  not  decree  an  inventory, 
because  the  king's  proctor  not  being  in  possession  of  the  effects  could  not 
give  one,  but  a  commission  of  appraisement  might  be  executed  whoever 
was  possessed  of  the  eflects ;  and  therefore  I  decreed  a  commission  of 
Appraisement  to  be  executed  in  the  common  course,  but  did  not  decree 
a  particular  commission  of  inspection. 
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MACHIN  and  TVNDALL  against  GRINDON  and  Others.— p.  406. 

Where  a  person  declares  that  a  will  has  not  been  execoted  accordinf^  to  his  intentions,  no  part 

of  the  will  can  be  entitled  to  probate. 
The  Court  will  not  establish  a  testamentary  paper  not  found  in  the  custody  of  the  deceased,  or 

supported  by  extrinsic  evidence,  upon  controverted  evidence  of  handwriting. 

Jonir  Pickering  died  suddenly  on  the  7th  August  1755,  made  a  will 
dated  1 7th  December,  1754,  appointed  Ann  Machin,  Thomas  Tyndall, 
and Emily,  executors,  left  a  legacy  of  ten  pounds  to  John  Grin- 
don  ;  the  will  is  not  controverted,  it  is  duly  executed  and  witnessed,  but 
deceased  having  an  intention  to  alter  his  will,  sent  for  Emily,  one  of  his 
executors,  and  desired  him  to  draw  a  codicil ;  one  was  drawn  and  car- 
ried to  deceased,  he  read  it,  disapproved  several  clauses  in  it,  said  it  was 
not  agreeable  to  his  instructions,  and  declared  then  and  the  next  day  that 
he  would  not  sign  it,  but  as  he  was  going  to  St.  Alban's  he  would  carry 
that  and  his  will  with  him,  and  would  liave  it  altered  when  he  came 
back;  but  he  never  did  anything;  towards  finishing  it:  in  this  codicil 
he  gave  a  legacy  of  ninety  pounos  to  John  Grindon  in  addition  to  the 
ten  pounds  left  him  by  the  will ;  this  unexecuted  paper  John  Grindon 
propounded,  and  also  another  paper  in  these  words : 

"July  23,  1755 — Over  and  above  the  money  I  shall  lend  Mrs.  Cole 
that  I  have  given  my  kinsman  John  Grindon,  I  do  hereby  give  him  six 
hundred  pounds  now  in  the  hands  of  my  lawyer ;  I  intend  to  make  it  a 
thousaad  to  put  out  at  Neman's  Land. 

John  Pickerino." 

On  25th  June,  1755,  deceased  went  to  St.  Alban's  and  lodged  at 
Grindon's  house,  where  he  staid  till  29th  July,  following,  and  carried  with 
him  his  will  and  the  draft  of  the  codicil,  dated  24th  June,  1755,  which 
he  brought  back  with  him. 

Grindon  pleaded  that  he  found  the  codicil  dated  23d  July,  1755,  in 
a  drawer  in  the  well  of  a  bureau  which  stood  in  the  room  in  his  house, 
wherein  deceased  lay  while  he  lodged  with  him  at  St.  Alban's,  the  key 
of  which  bureau  deceased  delivered  to  him  when  he  went  to  London  on 
29th  July ;  that  he  found  it  in  said  bureau  on  28th  August,  1755,  when 
he  was  alone,  and  that  the  whole  body  thereof  and  the  signing  was 
deceased*s  handwriting;  he  further  pleaded  that  deceased  had  great 
affection  for  him,  and  nad  declared  about  that  time  that  he  would  do 
well  for  him.  As  to  the  finding  no  proof  thereof  was  attempted,  but 
there  was  some  evidence  that  the  deceased  had  a  regard  for  him.  One 
William  Smith  swore  that  in  discourse  with  deceased  on  the  17th  July, 
1755»  he  said  to  deceased,  "  I  hope  you  will  do  something  for  Mr.  Grin- 
don ;"  deceased  replied,  "  I  have  done  something,  and  will  do  more,  for 
I  am  fitting  up  a  room  in  his  house  and  intend  to  come  here  when  I  have 
settled  my  afiairs;"  and  Joseph  Hanley  swore  that  on  24th  July,  1755, 
deceased  said  to  him,  "  I  have  done  something  for  John  Grindon,  and  if 
be  .behaves  well  I  will  do  more  for  him,  I  am  going  to  I^ondon  and  shall 
alter  my  will,  there  is  something  in  it  that  is  not  quite  to  my  liking,  it 
will  be  to  his  advantage  I  assure  you."  To  prove  deceased's  hand- 
writing he  exhibited  several  letters  and  receipts,  which  were  allowed  to 
have  been  wrote  by  him,  and  examined  four  witnesses:  G^rge  Rich- 
ardsi  who  believed  the  whole  was  wrote  by  deceased,  but  confessed  he , 
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bad  never  seen  him  write  anything  but  his  name ;  Thomas  Rogers  also 
.  believed  it  was  wholly  wrote  by  deceased,  but  said  that  he  had  once 
seen  deceased  write  a  receipt,  and  he  was  acquainted  in  some  manner 
with  deceased's  handwriting;  Maximilian  Grindon, brother  to  the  party, 
said  he  was  well  acquainted  with  deceased's  handwriting,  and  believed 
the  whole  codicil  was  wrote  bv  him ;  and  Phineas  Coates,  the  fourth 
witness,  who  was  a  relation  oi  the  deceased's,  said  he  was  very  well 
acquainted  with  deceased*s  manner  of  writing,  and  did  verily  believe  it 
was  not  wrote  by  deceased,  gave  several  reasons  for  his  believing  it  was 
not,  both  with  respect  \o  the  turn  of  the  letters  and  the  false  spellings  and 
mistakes.  On  the  contrary,  the  same  Coates  was  examined  by  the  exe- 
cutors, who  deposed  the  same  upon  his  second  examination,  and  was 
supported  by  another  witness,  who  said  he  was  well  acquainted  with 
deceased's  manner  of  writing,  and  verily  believed  this  codicil  was  not 
wrote  by  him. 

JV.  B.  It  appeared  in  evidence  that  Grindon,  soon  after  deceased's 
death,  wrote  to  his  brother  to  send  him  all  the  letters  he  had  from 
deceased,  and  to  set  as  many  from  other  people  as  he  could,  and  that  his 
brother  accordingly  sent  him  several,  which  were  exhibited,  and  there 
was  a  great  similitude  between  those  letters  and  the  codicil  propounded. 

JuDOMEHT — Sir  George  Lee. 

Upon  this  evidence  I  pronounced  against  both  the  codicils ;  against 
the  first,  dated  24th  June,  lI'SS,  because  the  deceased  had  expressly 
declared  it  was  not  agreeable  to  his  mind,  and  had  expressly  said  he 
would  not  execute  it ;  and  I  was  clearly  of  opinion  I  could  not  in  this 
case  pronounce  for  part  of  the  legacies  contained  in  it  (as  the  counsel 
argued  I  might),  and  reject  those  clauses  which  the  witness  said 
deceased  objected  to ;  for  as  he  declared  it  was  not  drawn  agreeable  to 
his  instructions,  and  that  he  would  never  sign  it,  there  might  be  other 
parts  he  disliked  besides  those  he  particularly  mentioned. 

Against  the  second  codicil,  dated  23d  July,  1755,  because  it  ^as  not 
supported  by  any  circumstance  whatever;  on  the  contrary  the  circum- 
stances gave  suspicion  of  forgery;  his  declarations  that  he  would  do 
well  for  Grindon  referred  to  a  future  settlement  iie  intended  to  make  of 
his  affairs  when  he  came  to  town,  particularly  the  declaration  deposed 
to  by  Hanley  on  24th  July,  the  day  after  the  date  of  this  paper,  could  not 
possibly  refer  to  it,  but  on  the  contrary  referred  to  a  future  act  to  be  done 
Dy  him,  which  shows  he  knew  nothing  of  this  paper;  he  left  his  lodg- 
ings at  Grindon's  on  29th  July  without  intention  of  returning  thither 
again,  he  carried  his  things  away  with  him,  and  particularly  his  will  and 
the  other  codicil.  Now  it  is  incredible  that  he  should  leave  this  paper 
behind  him  in  a  bureau,  the  key  of  which  he  gave  up  to  Grindon ;  and  if 
deceased  had  wrote  it  he  could  not  have  forgot  it,  because  it  bears  date 
but  six  days  before  he  left  Grindon's.  Grindon's  solicitude  to  get  as 
many  papers  of  the  deceased's  handwriting  into  his  custody  as  he  could 
presently  after  the  deceased's  death,  gives  a  degree  of  suspicion,  and 
also  his  saying  nothing  of  it  at  the  time,  it  is  pretended,  he  first  found  it ; 
but, supposing  there  were  no  suspicions  at  all  of  any  indirect  practice,  I 
was  of  opinion  there  was  not  evidence  enough  before  the  court  to  esta- 
Uish  this  paper,  for  it  stood  solely  upon  a  doubtful  proof  of  handwriting, 
the  most  uncertain  species  of  proof.  The  court  had  never  established  a 
paper  not  found  in  the  deceased  person's  custody,  nor  supported  by  any 
circumstance,  upon  a  controverted  evidence  of  handwriting ;  and  in  thia 
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eaae  the  evidence  that  it  was  not  Mr.  Pickering's  handwriting  is  as 
strong  as  the  evidence  that  it  was :  I  therefore  decreed  probate  to  the 
executors  of  the  will  alone,  but  did  not  give  costs. 


WORTLEY  against  MACKENZIE.— p.  410. 

The  will  of  a  lanatic  not  broogbt  forward  for  probate. 

Elizabeth  Moroait,  deceased,  made  her  will  SOth  April,  1734,  ap* 
pointed  Bartholomew  Worlley,  clerk,  her  executor  and  residuary  legatee; 
on  ]3ih  December,  1734,  she  made  a  codicil,  gave  divers  legacies  therein 
to  Caius  College  in  Cambridge,  hi  1742  she  lost  her  memory  and 
became  insane,  and  was  put  under  the  care  and  direction  of  Mr.  Tho- 
mas Ewens  of  Cambridge,  who  procured  her  to  sign  a  will.  On  4th 
November,  1742,  (reorge  Mackenzie  and  his  wife,  who  was  the^dcceased's 
niece  and  next  of  kin,  took  out  a  commission  of  lunacy  against  her,  and 
in  December,  1742,  the  Inquisition  found  her  a  lunatic  for  eleven  months 
preceding,  which  extended  beyond  the  time  of  the  date  of  Ewens's  will, 
and  therefore  the  Lord  Chancellor  ordered  that  will  to  be  lodged  in  the 
hands  of  Master  Edwards.  Deceased  died  in  the  end  of  1748 ;  caveats 
were  entered  by  Wortley  the  executor,  and  Mackenzie  the  niece ;  affida- 
vits  of  scripts  given  in  by  both  parties.  Mackenzie  annexed  to  her 
affidavit  the  will  of  30th  April,  1734,  and  Wortley  annexed  to  his  affida- 
vit the  codicil  of  13th  December,  1734.  Nothing  farther  was  done. 
Wortley,  executor  of  Morgan,  made  his  will  and  died,  having  appointed 
Sir  Thomas  Gooch,  Bishop  of  Ely,  and  Dr.  Barber  his  executors,  and 
also  made  a  codicil,  whereby  he  gave  the  residue  of  his  effects  to  the 
master  and  fellows  of  Caius  College.  His  executors  proved  his  will  and 
codicil,  and  the  Bishop  is  since  dead;  the  College  has  now  appointed  a 
syndick  with  power  to  pray  that  administration  with  Morgan's  will  and 
codicil,  made  1734,  may  be  granted  to  Dr.  Barber  as  surviving  executor 
of  Wortley,  or  if  he  refuses  to  accept  it,  that  it  may  be  granted  to  their 
syndick,  who  now  prayed,  and  I  decreed  accordingly,  citations  against 
Mrs.  Mackenzie  as  niece  and  next  of  kin  to  Mrs.  Morgan,  and  against 
Dr.  Barber  as  surviving  executor  of  Wortley,  to  acceptor  refuse  admin* 
istration  eum  testamento  to  Moi^gau,  and  ako  against  Sir  Robert  Lad* 
broke,  who  is  executor  of  TlK>mas  Ewens,  to  bring  in  and  prove 
if  he  thinks  proper  the  last  wilt  obtained  by  said  Ewens,  who  is  since 
dead. 


SNAPE  against  WEBB  and  Others.— p.  411. 


AdminMratioii  eum  tewiamento  annexo  contested  by  a  eredttor  and  by  a  peraon  who  bad  b«eil 
joiat  aaugDOB  witk  the  d«eeaaod  iaa  baahrapt  aatate,  grantad  to  thecraditom. 


Ths  Hon.  WilUam  Montague,  Esq,  deceased ,  made  a  will  and 
appointed  executors  in  trust  for  his  wife ;  they  renounced,  as  did  also 
the  wife  and  the  principal  specific  legatee.  James  Snape,  the  deceased's 
gentleoiany  prayed  administration  aim  lutOfMiUa  as  a  creditor,  and  made 
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oath  that  the  deceased  was  indebted  to  him  the  sum  of  1517.  12«.  Bid. 
for  wages,  board-wages,  and  money  laid  out  for  his  use.  Several  other 
creditors  were  before  the  court,  who  did  not  oppose  Snape's  having  the 
administration,  he  agreeing  to  sign  articles  to  pay  pro  rata^  and  Mr. 
Triggs,  a  creditor  by  bond  in  200/.  consented  by  his  proctor  that  Snape 
should  have  the  administration,  but  no  proxy  for  that  purpose  was  ex- 
hibited. George  Williams,  Esq.  appeared  by  his  proctor,  and  alleged 
that  he  was  a  joint  assignee  with  deceased  of  the  estate  of  Thomas 
Lsfndy,  a  bankrupt,  and  that  deceased  had  received  five  hundred  pounds 
of  Landy's  effects,  which  he  had  applied  to  his  own  use,  and  had  not 
accoutited  with  him  or  any  of  Landy's  creditors  for  the  same,  of  which 
Williams  made  affidavit,  and  prayed  administration  cum  testamento  to 
deceased  as  a  creditor  upon  the  footing  above  stated. 

JuDOMBRT — Sir  George  Lee. 

But  I  was  of  opinion  that  Williams,  as  a  joint  assignee  with  deceased, 
was  only  a  trustee  for  Landy's  creditors,  and  would  have  his  remedy 
against  the  deceased's  representative  in  equity,  but  was  not  a  creditor 
himself  to  the  deceased's  estate,  and  therefore  since  no  creditor  of  a 
superior  nature  to  Snape  appeared  to  pray  the  administration  cum  testa- 
mentOf  I  decreed  it  to  him,  giving  security  in  1,200/.  (which  was  agreed 
to  be  double  the  value  of  deceased's  effects)  by  sureties  residing  in 
England,  and  give  notice  of  those  securities  to  the  other  parties,  and  a 
bond  to  pay  pro  rata  as  he  had  offered  to  do. 


PICKERING  and  TOWERS  against  TOWERS.— p.  413. 

The  ezpenaai  of  a  comininioD  of  appniaemcnt,  decreed  to  be  paid  out  of  the  estate  of  a 

testator. 

Samuvl  Towers,  Esq.  made  his  will,  and  William  Pickering,  who 
married  his  daughter,  and  James  Towers,  his  younger  son,  executors, 
according  to  the  tenor  of  his  will,  and  gave  his  eldest  son  George 
Towers  a  legacy  of  two  thousand  pounds,  but  did  not  bequeath  the  resi- 
due. George  Towers  prayed  a  commission  of  appraisement,  which  the 
executors  did  not  oppose,  but  joined  in  the  commission.  They  afterwards 
paid  George  his  legacy,  and  now  George  prayed  that  the  expenses  of 
the  commission  of  appraisement  might  be  decreed  to  be  paid  out  of  the 
estate;  the  executors  opposed  it,  insisted  that  George  having  received 
his  legacy,  had  no  interest  in  the  estate,  for  that  the  undevised  residue 
vested  in  the  executors  notwithstanding  they  had  legacies,  because  they 
were  near  relations  to  deceased,  and  that  an  appraisement  was  unneces- 
san^,  most  of  the  personal  estate  being  in  the  funds. 

JuDGMEHT— Sir  Georgb  Lee. 

The  question  concerning  the  distribution  of  the  residue  not  being 
before  me,  I  said  I  would  give  no  opinion  upon  that,  further  than  that 
George  had  a  semblance  of  an  interest  with  respect  to  the  residue,  that 
at  the  time  the  commission  was  decreed  he  had  an  interest  as  a  specific 
legatee,  the  effect  of  which  could  not  be  taken  away  after  the  expenses 
of  the  commission  had  accrued,  and  as  the  executors  had  not  objected 
to  granting  a  commission,  but  had  joined  in  it,  I  was  clearly  of  opinion 
the  expenses  thereof  ought  to  go  out  of  the  estate,  I  decreed  accord- 
ingly. 


2Lbb,415.  179 


LINTHWAITE  against  GALLOWAY.— p.  414 

Where  an  ezeeotor  renoanoes  it  is  the  practice  to  grant  administration  cum  teatamento  annexe 
to  the  residuary  legatee  in  preference  to  the  ezeeotor ;  bot  the  court  cannot  refuse  an  admin- 
istration of  this  description  to  a  person  who  is  both  of  next  of  Idn  and  residuary  legatee. 

JoHff  Cook  made  his  will,  appointed  executors  who  renouneed,  left 
legacies  to  his  wife,  and  real  estate  to  any  child  or  children  he  should 
have,  bequeathed  the  residue  to  his  wife's  sister,  ]y[rs.  Linthwaite,  and  to 
bis  own  sister,  Mrs.  Galloway  ;  deceased  left  no  issue,  and  his  wife  died 
after  him,  but  without  taking  administration.  Mrs.  Linthwaite  prayed 
administration  cum  testamento  to  be  granted  to  her  solely.  Mrs.  Gal* 
loway  prayed  that  it  might  be  granted  to  them  two  jointly^  as  being 
joint  residuary  legatees. 

Judgment — Sir  George  Lee. 

I  was  of  opinion  I  could  not  in  this  case  refuse  to  grant  administration 
to  Mrs.  Gallowa}'.  By  statute  21  Hen.  8,  c.  5,  when  executors  renounce, 
administration  cum  testamento  is  to  be  granted  to  the  widow  or  next  of 
kin,  though  by  constant  practice  ever  since  that  statute,  administration 
cum  testamento  has  been  granted  to  the  residuary  legatee  preferably  to 
the  next  of  kin,  because  the  next  of  kin  was  deprived  of  all  real  interest 
in  that,  case  by  the  will,  and  such  practice  was  confirmed  by  statute  22 
&  23  Car.  2,  c,  10,  but  when  the  same  person  is  both  next  of  kin  and 
residuary  legatee,  neither  law  nor  practice  would  warrant  a  refusal  to 
^rant  administration  cum  testamento  to  such  person  ;  I  therefore  granted 
It  to  Linthwaite  and  Galloway  as  joint  residuary  legatees. 


SMITH  against  SMITHSON.— p.  415- 

Tlie  conclasion  of  a  clause  rescinded  to  allow  the  party  to  plead  the  identity  of  the  testatrix,  on 
the  party  praying  for  the  indulgence  paying  tlie  expense  retardaii  proee98u$. 


SHEAFE  against  ROWE  and  MUNCKLEY.— p.  416. 

It  is  Tisual  to  plead  affection  to  the  family  of  a  legatee  as  well  as  to  the  legatee  himself.  It  was 
the  ancient  practice  in  eases  of  insanity  that  the  witnesses  should  speak  to  particular  acts 
under  the  general  plea.    Very  desirahle  to  revert  to  this  practice. 

JoHff  RowE  died  of  a  fever,  2d  April,  1757,  a  minor  aged  near  20 
years,  made  (as  alleged)  a  will  dated  on  1st  April,  1757,  wherein  he  ap- 

E>intcd  Alexander  Sheafe,  Esq.  his  uncle  on  the  mother's  side,  and  Philip 
indy  his  executors,  gave  a  legacy  of  fifteen  hundred  pounds  to  his  aunt 
Susanna  Sheafe,  sister  of  the  executor,  and  other  legacies,  and  devised 
the  residue  to  two  other  persons,  and  left  nothing  to  Theophilus  Rowe 
and  Sarah  Munckley,  who  were  his  uncle  and  aunt,  and  next  of  kin  of 
the  father's  side.  Theophilus  Rowe  entered  caveat  Philip  Lindy 
renoupced  the  executorship,  and  was  dismissed  out  of  the  cause.  Mr. 
Sheafe  cited  and  made  Sarah  Munckley  a  party,  and  then  propounded 
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the  will  against  her  and  Rowe,  who  opposed  it,  and  examined  four  wit- 
nesses. Kowe  now  gave  in  an  allegation,  pleading  that  deceased  had 
great  afiection  for  Theophilus  Rowe  and  Sarah  Munckley,  and  for  her 
son  Nicholas  Munckley,  who  deceased  chose  to  be  his  guardian  to  take 
administration  to  his  use  to  deceased's  father,  who  died  intestate  in  1756, 
and  was  his  guardian  and  administrator  for  him  at  the  time  deceased 
died ;  that  deceased  had  a  violent  fever,  which  rendered  him  incapable 
of  making  a  will  on  1st  April,  1757,  and  in  general  a  total  incapacity, 
but  did  not  plead  any  particular  acts  or  expressions  to  show  insanity, 
and  pleaded  that  his  physician  and  apothecary  saw  him  several  times  on 
1st  April,  and  were  of  opinion  he  was  wholly  incapable  of  making  a 
will ;  that  they  were  importuned  by  Sheafe  or  his  sister  or  their  agents 
to  persuade  deceased  to  make  a  will,  but  they  refused  so  to  do ;  and 
pleaded  further  that  deceased  did  not  send  for  the  writer  of  the  will  of 
give  him  any  instructions,  but  that  he  was  sent  for  by  and  received 
his  instructions  from  Mr.  Sheafe  or  his  sister  or  their  agent ;  and  that 
when  deceased  was  well  he  wrote  a  plain  legible  hand,  but  the  subscrip- 
tion to  the  will  was  wrote  in  such  a  hand  as  showed  the  utmost  weaK« 
ness ;  this  allegation  was  opposed  in  every  part,  because  it  was  improper 
to  plead  affection  to  Nicholas  Munckley,  who  was  not  a  party  in  the 
suit ;  that  incapacity  was  pleaded  too  generally ;  that  they  ought  to 
specify  some  acts  and  expressions  to  denote  insanity ;  that  the  opinions 
of  the  doctor  and  apothecary  could  not  be  received,  and  that  his  not 
giving  instructions  to  the  writer  himself  was  a  negative  that  could  not 
be  proved. 

JuDOMENT— Sir  Gborge  Lee. 

But  I  was  of  opinion  it  was  usual  and  proper  to  plead  affection  to 
the  family  of  a  party  as  well  as  to  the  party  himself; — that  the  opinions 
of  doctors  and  apothecaries  concerning  a  man's  capacity  from  the 
nature  of  his  disoraer  were  good  evidence ; — that  the  writer  could  prove 
whether  he  had  the  instructions  from  deceased  himself  or  from  any  other 
person,  and  possiblv  other  persons  might  be  present  when  the  instruc- 
tions were  given,  who  could  prove  the  same ; — that  as  to  the  incapacity 
being  pleaded  too  generally,  1  was  glad  to  find  that  we  were  returning 
to  the  ancient  practice,  that  under  the  general  pleading  the  witnesses 
must  set  forth  particular  facts  and  expressions  to  show  insanity,  other- 
wise their  evidence  would  have  no  weight,  which  I  thought  much  more 
conducive  to  a  discovery  of  the  truth,  than  leading  witnesses  by  laying 
specials  or  expressions  for  them  to  swear  to ;  and  the  times  and  dates 
are  often  very  material  to  be  specially  pleaded,  yet  in  this  case  the  par- 
ticular hours  on  the  first  of  April  when  the  doctor  and  apothecary  were 
with  deceased  would  come  more  properly  from  them  than  if  they  were 
specially  pleaded,  and  the  court  would  have  more  satisfaction  in  collect- 
ing from  the  evidence  whether  they  were  with  the  deceased  near  the 
time  when  the  will  was  made. 

I  admitted  the  whole  allegation  as  laid,  and  declared  I  hoped  it  would 
be  a  precedent  for  pleading  in  the  same  general  manner  in  the  likt 
cases. 
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BROWJf  and  FARRANT  against  HALLETT.«-p.  418« 

An  tmfiaiilMd  and  imeaeontdd  ptpftr  ertabiiahed  u  a  codicil. 

Captaiit  Thomas  Browit,  deceased,  made  a  >vill  dated  Sd  December, 
1754,  completely  executed,  appointed  his  wife  Margaret  Brown,  Ste- 
phen Law,  Esq.  and  Mr.  Henry  Farrant,  proctor,  his  execotors  and 
testamentary  guardians  for  his  children,  and  in  case  Mr.  Law  should 
refuse  to  be  his  executor,  &c.,  he  appointed  Mr.  Arthur  Pond  to  be 
executor  in  his  stead.  Both  Law  and  Pond  have  refused  to  act.  The 
deceased  gave  his  wife  for  her  life  the  interest  of  3,000/.  and  the  lease 
of  the  house  where  he  lived,  and  all  his  household  goods,  plate  and 
linen,  and  200/.  to  maintain  her  and  the  children  till  the  3,000/.  should 
be  invested  in  securities  and  produce  interest ;  gave  the  residue  to  his 
four  children,  all  minors;  his  sister  Catherine  Hatfield  100/.,  bis  sister 
Mary  North  50/.  for  mourning,  and  the  same  to  his  mother.  In  May, 
1757,  deceased  went  to  Ireland  to  visit  his  said  mother  and  sisters,  and 
returned  home  in  August,  after  which  he  frequently  declared  that  they 
(his  said  relations)  had  used  him  and  his  wile  ill  in  Ireland,  and  he 
would  alter  his  will.  Deceased  was  taken  ill  on  the  19th  Apgust,  and 
died  on  the  30th.  On  25th  August,  in  the  evening,  deceased  being  in  bed, 
and  his  wife,  niece,  and  maid-servant  being  in  the  room,  he  bid  his  wife 
fetch  his  will,  and  his  niece  bring  pen,  ink,  and  paper ;  deceased  read 
over  the  will,  and  then  wrote  himself  the  paper  now  pleaded  as  a  codicil, 
wherein  he  appointed  John  Hallett,  Esq.  executor,  and  altered  the  legacy 
of  100/.  to  his  sister  Hatfield  to  20/.,  reduced  his  sister  Mary  North's 
and  his  mother's  legacies  to  10/.  each,  and  gave  to  Mr.  Hallett  and  Mr. 
Farrant  two  thousand  pounds  and  two  hundred  pounds,  in  trust  to  be 
laid  out  and  to  pay  the  dividends  to  his  wife  for  life;  he  wrote  a  few 
more  words  which  show  he  was  going  on  to  explain  that  devise,  but 
left  oflf  abruptly,  saying,  (as  the  witnesses  deposed)  that  he  was  very 
much  tired  with  writing,  prom  that  time  he  daily  grew  worse  and 
worse,  and  did  nothing  more  towards  completing  the  paper;  but  when 
he  left  off  writing,  bid  his  wife  take  care  of  that  paper  and  lay  it  up  with 
his  will.  Hallett  cited  the  widow  and  Farrant  to  see  this  paper  pro- 
pounded and  proved  as  a  codicil;  they  appeared,  declared  they  did  not 
oppose  the  codicil,  confessed  the  allegation  modo  etforma^  wherein  the 
above  facts  were  pleaded,  and  waived  all  assignations;  but  Hallett 
examined  three  witnesses,  who  proved  all  the  facts  above  slated,  and 
that  deceased  was  fully  in  his  senses  when  he  wrote  said  paper. 

JoooMsifT — Sir  Gsorob  Lbb. 

As  the  deceased  had  declared  he  would  alter  his  will  agreeably  to 
this  paper,  and  as  it  appeared  he  was  in  his  senses, — had  wrote  it  but 
four  days  before  his  death, — and  was  not  in  a  condition  to  complete  it ; 
— and  as  the  guardians  for  the  children  did  not  oppose  it,  I  pronounced 
this  paper  to  be  a  codicil  to  the  deceased's  said  executed  will. 
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LOCK  by  her  Guardian  against  Sir  ATWELL  LAJLE.— p.  420. 

In  cues  ofdiatribalion  and  1000618100  to  personal  estate,  the  degrees  of  relationship  ire  to  be 
computed  according  to  the  civil,  not  according  to  the  canon,  law. 

Mart  Buckhah  died  a  spinster,  intestate,  in  1756 ;  Elizabeth  Lock,  a 
minor,  appeared  by  her  guardian,  who  alleged  her  to  be  cousin-german 
twice  removed  and  sole  next  of  kin  4o  deceased,  and  on  her  behalf  prayed 
administration.  Sir  Atwell  Lake  appeared,  opposed,  and  alleged  nimself 
to  be  second  cousin  once  removed  and  one  of  the  next  of  kin  to  deceased; 
both  interests  being  denied,  they  were  pleaded.  Lock  examined  several 
witnesses,  and  fully  proved  her  relationship  as  alleged,  and  Sir  Atwell 
in  his  answers  confessed  her  to  be  cousin-german  twice  removed  to 
deceased,  but  denied  her  to  be  sole  next  01  kin,  and  insisted  that  he 
was  in  equal  degree  with  her;  he  gave  in  two  or  three  allegations,  but 
did  not  examine  one  witness,  and  aAerwards  his  proctor  declared  he 
would  not  proceed  any  further  in  the  cause,  whereupon  the  cause  was 
regularly  called  on  and  assigned  for  hearing. 

Judgment — Sir  George  Lbe. 

In  this  case  I  said  there  was  no  doubt  but  that  I  must  grant  adminis- 
tration to  the  guardian  for  the  use  of  Lock,  for  she  had  proved  her  rela- 
tionship, but  Sir  Atwell  had  made  no  proof  at  all  of  his ;  but  farther, 
upon  his  own  stating,  she  was  clearly  nearer  of  kin  to  the  deceased  than 
he,  for  in  matters  of  distribution  and  succession  to  personal  estates  the 
degrees  of  relationship  were  to  be  computed  according  to  the  civil  law» 
and  not  according  to  the  canon  law ;  and  by  the  civil  law,  a  cousin- 
german  twice  removed  was  in  the  sixth  degree  of  consanguinity  to  the 
intestate,  whereas  a  second  cousin  once  removed  was  by  that  law  in 
the  seventh  degree. 

Sir  Atweli's  counsel  contended  that  he  ought  not  to  be  condemned  in 
costs ;  but  as  he  had  put  Lock  to  considerable  expense  (her  proctor's 
bill  amounting  to  109/.)  though  he  knew  and  owned  her  degree  of  rela- 
tionship, I  condemned  him  in  costs,  and  taxed  the  bill  according  to  the 
Registrar's  report  at  70/.  (Yid.  Yinn.  Com.  in  Inst,  de  Nupt.  11.  4,  and 
de  Grad.  Cogn.  in  paragraph.) 


ARCHES  COURT  OF  CANTERBURY. 

ROBINS  against  Sir  WILLIAM  WOLSELEY,  Bart.— p.  421. 

Witnesses  to  whose  general  character  there  is  no  exception,  are  not  to  be  rejected  on  conjee- 
tares  and  suspicions. 

AUln  not  proved.  Where  a  witness  is  grossly  perjured,  no  credit  in  law  can  be  giTen  to  his 
testimony.  The  declaration  of  a  dead  person  is  good  adminicular  proof  io  support  of  other 
witnesses,  but  not  of  itself  sufficient  to  support  facts  contrary  to  his  own  acts.  In  a  suit  for 
divorce  by  reason  of  adultery,  a  previous  marriage  which  had  been  pleaded  in  bar,  substan- 
tiated. 

IJr.  Hay  for  Robins. — This  cause  was  appealed  from  Litchfield  in 
October,  1753.  Sir  William  brought  a  suit  against  Ann  Whitby,  alias 
Robins,  alias  Dame  Ann  Wolseley,  for  divorce  for  adultery^  pleaded  his 
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own  courtship  and  marriage  to  Ann  on  23d  September,  1752,  in  their 

1>arish  church  of  Colwich  in  Staffordshire,  and  that  she  in  October  1752, 
eft  him,  and  lived  in  adultery  with  John  Robins,  Esq.  She  pleaded  in 
bar  to  his  suit  that  she  was  the  wife  of  John  Robins,  Esq. ;  pleaded  that 
be  courted  her  from  April  1751,  to  June  1752,  and  that  she  was  married 
by  Mr.  Corne  to  Robins  on  16th  June  1752,  at  Castle  church  in  Stafford- 
shire ;  and  prayed  that  she  might  be  pronounced  to  be  the  wife  of  Robins 
and  might  be  dismissed  from  Sir  William's  suit.  Sir  William  denied 
her  marriage  with  Robins,  and  insisted  that  she  was  his  wife  in  order  to 
obtain  a  divorce  from  her.  The  judge  below  admitted  the  libel  and  her 
allegation,  and  received  a  witness  de  bene  esse  on  the  libel,  from  which 
she  appealed.  This  court  pronounced  for  the  appeal,  and  retained  the 
cause,  since  which  we  have  pleaded  a  contract  between  her  and  Robins 
in  verba  de  prcesenti  in  writing,  dated  1st  April  1752,  which  is  signed  by 
the  parties,  and  attested  by  Richard  Derry  and  Mary  Nutt ;  the  actual 
marriage  on  16lh  June  1752,  is  proved  by  Derry,  who  was  present;  he 
is  a  servant  to  Mrs.  Robins;  he  says  that  on  15th  June,  1752,  Robins 
came  and  dined  with  his  mistress  at  Whitby  Wood,  in  the  parish  of 
Colwich,  and  that  soon  after  he  went  away,  he  by  his  order  followed 
him  to  Stafford,  and  there  witnessed  for  him  the  license  bond  ;  swears 
she  rode  behind  him  to  be  married ;  Mary  Nutt  swears  that  her  mistress, 
said  Mrs.  Robins,  on  15th  June,  told  her  she^^as  to  be  married  to  Robins 
the  next  day ;  that  the  said  Mrs.  Robins  went  out  at  five  in  the  morning 
on  the  16th  June,  and  said  when  she  came  home  she  was  married.  John 
Baily  confirms  these  witnesses,  and  says  he  saw  Mr.  Robins  go  into 
Castle  church  early  in  the  morning  of  16ih  June,  and  a  woman.  Dick- 
enson, the  parish  clerk  of  Castle  church,  speaks  to  a  declaration  of 
Corne's  that  he  had  married  them.  The  license  bond  and  warrant  is 
dated  9th  June ;  there  is  an  entry  in  the  register  of  Castle  church,  on 
which  said  marriage  on  16lh  June  is  entered.  Mr.  Brookes,  a  witness, 
swears  he  saw  the  entry  fair  and  without  a  rasure  in  January  1753.  She 
went  on  12th  October  1752,  and  lived  publicly  with  Robins.  She  at  first 
kept  her  marriage  secret  to  avoid  losing  the  guardianship  of  her  children. 
John  Dunn,  Sir  William*s  witness,  says,  in  October  1752,  he  saw  the  said 
.  regist^,  and  the  entry  appeared  to  him  to  be  fair.  Sir  William  has 
pleaded  that  Corne  married  Robins  and  Ann  on  0th  October,  1752,  sub- 
sequent to  his  marriage  with  her,  William  Thompson  has  sworn  to  this 
fact,  who  was  servant  to  Mr.  Robins,  but  has  since  lived  with  Sir  Wil- 
liam, and  he  has  likewise  pleaded  affidavits  and  declarations  of  Corne, 
which  we  shall  oppose  reading ;  we  shall  show  that  Thompson  is  per- 
jured, and  that  Corne  was  guilty  of  forgery.  Sir  William  has  also 
pleaded  that  she  signed  marriage  articles  with  him  by  the  name  of 
Whitby  on  23d  September  1752,  the  purport  of  which  were  that  she 
should  have  nothing  out  of  his  estate,  but  he  should  have  300/.  a  year 
out  of  her  jointure.  She  says  the  said  articles  were  signed  on  26th 
August,  1752,  and  that  she  was  compelled  to  sign  them  when  she  was 
intoxicated  by  something  given  her  by  Mrs.  Clements,  whose  husband  is 
said  to  have  married  Sir  William  and  her ;  Clements  demanded  and 
received  a  marriage  fee  from  Mr.  Robins  on  account  of  his  marriage  to 
said  Ann.  Objections  have  been  made  toDerry*sand  Nutt's  depositions ; 
viz.  that  Mr.  Robins  was  sick  on  16th  June,  and  not  able  to  go  to  Castle 
church.    Sir  William  has  pleaded  a  letter  from  Ann  to  him,  which  be 
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•ays  she  wrote  on  30th  August  1752.     The  single  question  i^,  whether 
Ann  h»8  proved  her  marriage  to  Mr.  Robins  on  16th  June  1752? 

Dr.  SmcUkrokcy  for  Sir  William.— >Mrs.  Whitby,  alias  Robins,  brought 
in  the  written  contract  in  November,  1755 ;  it  is  in  proper  words  of  the 
present  tense,  wherein  they  agreed  to  solemnize  marriage  on  or  before 
the  dlst  August,  1752.  The  morning  of  16th  June  was  excessively  wet ; 
Mr.  Robins  was  then  very  ill.  Corne,  as  a  surrogate,  passed  the  license 
in  June,  1758;  Corne  declared  to  the  Bishop  of  Litchfield  that  he  did 
not  marry  them  on  16th  June,  but  did  on  9th  October,  1752;  he  made 
an  affidavit  in  order  to  be  exhibited  in  the  King^s  Bench.  Corne  died 
22nd  November,  1753,  he  is  supposed  to  have  died  of  concern  for  this 
transaction.  Substance. of  his  atiidavit,  that  on  7th  October,  1752,  Mr. 
Robins  desired  him  to  marry  him  and  Ann  in  a  private  manner ;  he  at 
first  refused,  but  on  9th  October  he  married  them  at  Robins's  house 
between  11  and  12  at  night,  and  antedated  the  marriage  to  I6ih  June 
because,  as  Robins  said,  she  was  with  child.  The  marriage  bond  and 
warrant  were  dated  9th  June.  The  first  entry  in  the  register  was  on 
9th  June,  and  to  make  the  entry  tally  to  the  proper  time,  he  erased  the 
entry  of  the  burial  of  one  Elizabeth  Ward.  Mr.  Nicholls,  attorney  at 
Staobrd,  asked  him  why  he  made  the.  entry  on  9th  Jime,  when  it  was 
known  Robins  was  then  at  Lord  Uxbridge's.  Corne  thereupon  consult- 
ed Mr.  and  Mrs.  Robins,  and  an  attorney  at  Stafibrd,  one  Hicken,  and 
they  agreed  he  should  alter  the  entry  from  the  9th  to  the  16th  JFune. 
Corne  returned  the  license  bond  and  warrant  to  the  otfice  on  18ih  Decern- 
ber,  1752.  He  made  three  returns  from  9th  June  to  Christmas;  the  first 
on  the  19lh  June,  the  second  on  dOth  September,  and  the  last  on  18th 
December,  1752.  The  marriage  between  Robins  and  Whitby  was 
declared  on  12th  October.  The  bishop  hearing  complaint  of  Corne,  sent 
for  him  in  December,  175^,  Corne  consulted  Robins  and  Hicken;  they 
advised  him  to  stick  to  the  marriage  of  16th  June,  and  promised  him, 
that  a  note  of  indeiTinity  which  had  been  given  him  for  this  marriage, 
should  be  exchanged  for  a  bond ;  accordingly  Corne  told  the  bishop  the 
marriage  wa^  on  16th  June,  and  that  they  ai  first  intended  the  marriage 
should  have  been  had  on  9ih  June.  When  he  returned  from  the  bishop, 
be  received  on  23rd  December  a  bond  of  indemnity  signed  by  Mr.  Ro« 
bins  and  witnessed  by  Hicken.  In  March,  1753,  Corne  first  discovered 
to  Michael  Peak  that  what  he  had  told  the  bishop  was  false,  and  said  he 
was  y^ry  uneasy  to  discover  the  truth.  Peak  gave  hints  of  this  to 
Master  Elde.  The  bishop  being  told  thereof,  in  June,  1753>  called  on 
Corne,  who  confessed  he  had  before  imposed  on  the  bishop  and  then 
related  to  him  some  of  the  above  facts ;  six  weeks  after  he  went  again 
to  the  bishop  in  company  with  Mr,  Bootbby,  and  toM  him  further  parti* 
culars,  and  Bootkby  going  out  of  the  room,  Corne  owned  that  he  had 
erased  the  register.  There  is  in  the  register  a  note  pinned  to  the  leaf 
stating  the  rasure.  Sir  William  has  pleaded  marriage  articles  executed 
on  2Srd  September,  which  at  Ann's  request  were  executed  in  Colwich 
church ;  two  separate  agreements  were  executed  at  that  time,  signed  by 
each  respective  party;  that  signed  by  Sir  William  is  in  her  ha-nds ;  he 
has  produced  that  signed  by  her ;  it  is  dated  on  22nd  September,  though 
executed  on  the  23rd,  and  the  word  September  is  on  a  rasure.  JVf  r. 
Yictorr  who  drew  them,  says  h^  was  with  Sir  William  on  a  visit  in  July, 
1752,  when  Sir  William  told  him  he  was  going  to  marry  Mrs.  Whkby, 
that  she  desired  it  might  be  secret,  and  that  Victor  might  give  ber  away. 


2  Lee,  421.  185 

Victor  desired  thereupon  to  talk  Tiritli  her ;  on  the  18th  or  19th  August 
she  sent  for  Victor,  he  went  to  her,  and  told  her  he  was  going  to  Ireland 
soon,  and  as  he  was  to  give  her  away,  desired  she  would  fix  a  day  for 
the  marriage*    She  named  the  25th  August,  and  he  told  her  the  neces* 
sity  of  her  renouncing  her  right  of  dower  on  the  Wolseley  estate.    She 
objected  at  first,  but  on  the  whole  thinking  she  consented,  Victor  settled 
the  articles  with  Sir  William,  and  dated  them  22nd  August.    On  Sun- 
day 23rd  August  she  sent  for  Sir  William,  who  carried  with  him  the 
articles.    Sir  William  told  Victor  she  objected  to  them.    On  the  29th 
August  Victor  wrote  to  her  to  persuade  her  to  renounce  dower ;  same 
day  she  wrote  to  Sir  William,  referring  to  Victor's  letter.    On  the  23rd 
September  the  articles  were  produced  in  Colwich  church,  and  August 
was  erased  and  September  written  instead  thereof,  but  the  figures  remain* 
ed ;  the  subscribing  witnesses  Mr.  Wolseley  and  Parson  Clements,  and 
Mrs.  Clements  was  present ;  the  witnesses  have  said  they  were  executed 
in  a  window  on  the  rieht  hand  of  the  church  going  from  the  road,  which 
window  was  in  Sir  ^^lliam's  seat ;  objected  that  there  was  no  such  win 
dow  in  Sir  William's  seat,  or  at  least  none  that  could  be  written  upon. 
Ann  has  pleaded  that  she  was  at  Clements's  house  on  the  26th  August, 
and  that  Mrs.  Clements  gave  her  a  ^lass  of  something  that  deprived  her 
of  her  senses ;  when  she  was  a  little  recovered  she  saw  Mr.  Clements 
standing  near  her  with  a  book  in  his  hand  reading ;  she  was  then  forced 
to  sign  a  paper  she  did  not  know  the  contents  of;  there  are  witnesses  to 
her  declarations  that  she  remained  intoxicated  till  1 1  at  night,  and  that 
she  did  not  go  out  of  Clements's  house  except  into  the  garden.     Sir  Wil- 
liam and  Clements  on  27th  August  came  to  her  house  and  talked  to  her 
to  this  effect ;  that  he  (Sir  William)  hoped  she  remembered  that  she  was 
marrietl  to  him  the  night  before ;  she  said  it  was  an  imposition  on  her ; 
that  the  paper  she  had  signed  was  by  force,  and  desired  he  would  restore 
it  to  her ;  he  replied  that  if  he  had  taken  advantage  of  her  it  was  because 
he  loved  her.    Strange  fact  sworn  to  bv  Mary  Nutt;  she  finished  and 
signed  her  deposition  13th  June,  1755;  she  came  again  on  the  18th  June 
to  be  further  examined  without  notice  to  the  adverse  proctor.    On  the 
28th  June  Deny  was  examined ;  both  swear  that  Clements  forced  him- 
self into  Mrs.  Whitby's  bed  chamber,  took  her  by  her  arms,  and  pulled 
her  out  of  bed ;  this  was  said  to  be  done  between  the  23rd  September 
and  the  1st  October,  1752.    On  the  contrary  we  have  proved  she  played 
at  cards  and  supped  at  Clements's  the  niehtof  16th  August,  and  that  she 
wrote  a  letter  to  Sir  William  on  29th  August,  and  that  she  met  him  at 
Clements's  on  23rd  September. 

Dr.  BeUesworik^  same  side. — A  declaration  of  her's  in  July,  that  she 
had  refused  Robins,  and  Mr.  Robins  executed  a  deed  renouncing  to  Sir 
William  all  right  to  his  jointure. 

Evidence  for  Robins. 

1st  article  of  her  first  allegation  pleads  Robins's  courtship  to  her,  and 
that  they  contracted  themselves ;  prayer  of  that  allegation,  that  Sir  Wil- 
liam may  not  proceed,  and  that  it  may  be  pronounced  that  John  Robins 
and  she  were  contracted  and  afterwards  married. 

Witnesses. 

1.  Richard  Derry,  examined  15th  December,  1755. — Deponent  has 
often  seen  Mr.  and  Mrs.  Robins  write,  and  knows  their  hands;  the  con- 
tract H;  dated  1st  April,  1752,  is  Mr.  Robins's  hand,  and  is  signed  by 
him  and  Ann  Whitby ;  deponent  saw  them  sign  it,  and  deponent  and 
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IjlTary  Nutt,  who  was  also,  present,  witnessed  it  at  Mr^  Wilson's  at 
Ij^lington. 

1.  int.  It  was  signed  in  a  ground  room. 
*  9.  Mary  Nult  examined  on  iiOih  December,  1755. — The  same  ;  proves 
hajid writing  and  signing  the  contract  by  both. 

1.  Int.  Same  a^  last  witness.  4.  Int.  Ann  told  deponent  she  and 
parry  vjere  to  be  witnesses  to  the  contract.  Derry  to  said  interroga- 
tory says  the  same. 

JlV,  fi.  To  all  the  interrogatories  she  and  Dcrry  swear  in  the  same 
v^Qidfi,  Decry  to  the  10th  Int.  the  Int.  itselT, — Did  he  not  make  affidavit 
in  the.  K^  B.  ?  answer-^Re^pondent  did  make  affidavit ;  does  not  remem- 
ber he  did  particularly  swear  to  the  marriage  or  contract. 

Mary  Nutt  to  1.  Int  5to  locq.-y'Did  not  make  affidavit  as  to  the  con- 
tract of  marriage. 

Qn  another  n Negation. 

1.  Richard  Derry,  examined  20th  June,  1755. — Twenty  years  ago 
deponent  went  to  live  as  a  servant  with  producent.  On  the  ^ih  August, 
1752,  producent  went  to  Mr.  Clements's,  and  dined  there,  and  came  home 
Qtbout  11  at  night ;  Sir  William  came  home  in  the  coach  with  her;  she 
tjhcn  staggered  and  seemed  very  much  intoxicated ;  she  got  up  stairs 
with  great  difficulty ;  Nutt  said  she  was  so  ill,  she  sat  up  with  her,  and 
she  remained  very  ill  some  days ;  next  morning  Sir  William  came  ;  pro- 
ducent went  down  to  him;.  Mr.  Clements  came  several  times;  depo- 
nent heard  him  persuade  her  to  marry  Sir  William;  she  refused;  Cle-^ 
men^s  replied,  then  she  must  take  what  followed,  for  by  God  Sir  William 
tiad  given  him  1000/.  to  indemnify  him,  and  he  would  swear  anything  to 
!i[erve  Sir  William,  and  asked  her  how  she  would  help  herself,  and  whe- 
ther she  had  not  better  make  it  her  own  act  in  marrying  Sir  William, 
than  run  the  risk  of  being  exposed ;  she  replied,  let  the  consequence 
be  what  it  would  she  would  never  marry  Sir  William ;  deponetit 
listened  at  the  door  at  another  time  between  the  ^Sd  September  and  the 
$rat  of  October,  1762;  Clements  went  into  producent's  bed  chamber 
when  she  was  ill,  and  deponent  and  Nutt  standing  at  the  door,  heard  him 
^y  that  she  was  not  ill,  but  must  and  should  get  up  and  go  to  Colwich 
qhiirch  to  be  married  to  Sir  William,  and  then  all  would  be  well ;  she  bid 
l)im  begone  for  a  vile  scoundrel,  and  then  she  screamed  out,  and  Nutt 
went  into  the  re  om ;.  at  the  beginning  ol!  October,  1752,  Sir  William  and 
ClementB  being  with  producent,  deponent  and  Nult  stood  at  the  door  and 
heard  producent  ask  them  for  the  paper  she  had  signed ;  they  answered, 
that  the  paper  was.  a  marriage  agreement  between  her  and  Sir  William, 
Und  since  she  was  so  damned  obstinate  that  she  would  not  marry  him, 
they  would  keep  it ;  15th  June,  1752,  Mr.  Robins  and  Mr.  Nicholls  dined 
at  producent's  bouse,  and  after  they  were  gone,  producent  sent  deponent 
after  Robins,  and  bid  him  privately  tell  him  she  desired  an  answer  to 
wha)  he  knew  oft  deponent  went  to  him  at  Staffi>rd,  and  delivered  the 
ipe^age ;  he  bid  deponent  stay ;  soon  after  Robins  called  deponent  in* 
and  signed  a  bond  for  a  license  a»  he  said,  in  presence  of  deponent  and 
William  Thompson,  Robins's  servant,  who  attested  it,  and  tnen  Robins 

S^ve  deponent  a  letter  for  producent,  and  bid  deponent  tell  her  every 
ling  was  ready,. an(t  he  expected  to  meet  her  the  next  morning;  depo- 
nent delivered  the  letter  and  message  to  producent,  and  after  she  had 
re.Qd  the  letter,  she  ordered  deppnent  to  be  ready  to  go  out  wjth  her  oa 
horseback  the  next  morning  at  fbur  o'clbck,  and  not  to  put  on  his  livery; 
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between  four  and  fire  o'olock  next  morniiig»  being  the  16th  June,  1752, 
dhe  went  behind  deponent  on  horseback  to  Castle  dhurch,  where  she  saifl 
she  was  going  to  be  married  to  Mr.  Robins ;  thi^y  went  and  found  hinfiy 
his  man  William  Thompson,  and  Parson  Corhe ;  and  deponent  there  sa^ 
the  said  Mr.  Robins  and  producent  married  together  by  Corhe  in  pte* 
sence  of  deponent  and  said  William  Thompson,  and  then  deponent  caN 
ried  producent  home  again,  and  they  got  home  about  eight  in  the  mortt- 
iug;  about  a  week  after  Robins  came  and  lay  at  {^roducent'^s  house,  hni^ 
deponent  believes,  with  her. 

2.  Int.  The  license  bond  was  executed  by  candle-light,  hi^  believel 
about  ten  at  night.  3.  Int.  Never  as  he  best  remembers  had  anV  di^ 
course  with  any  one  about  Sir  William's  courtship  of  producent,  but  in 
the  morning  of  26th  August,  deponent  wad  compelled  to  sign  a  papet*  by 
Sir  William,  declaring,  ne  had  said  what  was  contained  iti  said  paper. 
4.  Int.  Never  declared  he  had  talked  to  producent  against  marryitig  Sif 
William.  5.  lat  Respondent  lodges  at  Leicester  iahd  lives  on  wh&t  hd 
has  got. 

2.  Mary  Nutt»  examined  13th  June,  1756.— On  th6  2Blh  August  pY-6- 
ducent  dined  at  Clemcnls's,  came  home  at  eleven  at  night,  was  tnenquilfe. 
intoxicated  and  staggered  very  much;  pt'oducent  was  very  ill;  Whetti 
she  came  to  her  senses  producent  said  she  was  made  so  ill  by  what  Mrs. 
Clements  bad  given  her,  and  that  she  had  been  ill  used  there;  she  con- 
tinued very  ill  Tor  three  or  four  days;  on  the  27!h  August  Sif  Williatn 
came  to  her;  deponent  told  her  he  was  there,  she  exclamed  much  against 
him,  and  said  she  would  not  go  to  him,  but  at  last  she  went  to  him ;  she 
left  the  door  open,  and  deponent  listened  at  the  door,  heard  her  tell  hitti 
the  glass  of  wine  Clements  gave  her  had  almost  killed  her;  he  said  he 
hoped  she  remembered  he  was  married  to  her  last  night  ;*.8he  said  it  wati 
false,  he  replied,  surely  the  fit  she  fell  into  had  not  made  her  forget  all 
that  had  passed ;  producent  was  in  a  great  passion,  said  she  never  wa4 
married  to  him  in  her  senses,  and  never  would  be;  heard  producent  ask 
him  for  the  paper  they  had  made  her  sign  the  night  before,  and  what 
were  the  contents  of  it;  he  replied,  "  You  was  married  to  me  last  tiight, 
and  Mr.  and  Mrs.  Clements  will  swear  it,  and  if  any  advantage  wad 
taken  it  was  owing  to  my  love  for  you,  and  if  you  will  go  publicly  to  the 
church  and  be  married  to  me,  i  will  do  everything  to  make  you  happy, 
but  if  you  remain  obstinate  I  will  bring  my  coach  and  take  you  to  n\f 
own  house  by  force;  and  as  to  the  paper  writing,  you  shall  never  have 
it,  I  will  keep  it.**  She  replied,  "  All  your  threitg  shall  never  make  rte 
marry  you,  and  she  believed  there  never  Was  so  base  &  plot;**  produ- 
cent soon  afier  came  up  stairs  and  flew  into  a  great  passion  of  crying, 
and  told  deponent  that  Clements  pressed  her  to  stay  to  dinner,  and  after- 
wards Mrs.  Clements  brought  her  a  glass  of  wrine,  which  made  her  soott 
sick  and  vomit,  and  afterwards  she  wasqiiite  stupid,  and  when  she  came 
to  her  senses  she  saw  Sir  William  and  Clements  and  his  wife  standing 
by  her,  and  Clements  had  a  book  in  his  hand ;  she  told  deponent  she  was 
so  ill  that  she  had  vomited  in  the  coach,  and  deponent  went  and  looked 
and  saw  somebody  had  vomited  in  the  coach;  well  remembers  that  on 
the  2lst  September  Sir  William  came  to  producent,  and  the  door  being 
left  open,  deponcni  listened  and  heard  Sir  William  tell  her  that  he  heart- 
ily begged  pardon  for  what  he  had  done,  that  he  had  used  her  ill,  but  it 
arose  trum  his  love ;  but  since  she  was  so  averse  to  him  he  would  trou- 
ble her  no-more ;  she  replied  she  was  glad  be  had  some  remorse ;  h6 
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said  he  would  leave  the  country  and  she  would  never  see  him  again ; 
she  answered  that  before  she  forgave  him,  she  insisted  to  have  the  paoer 
she  signed  on  26th  August. delivered  up  to  her;  he  replied  it  was  in  Cle* 
ments's  custody,  and  he  would  make  him  give  it  up ;  22d  September, 
Clements  came,  producent  told  him  what  had  passed  the  day  bek>re,  and 
insisted  on  having  the  paper;  he  said,  upon  his  soul  she  should  have  it 
the  next  day  if  she  would  call  at  his  house ;  23d  September  producent 
went,  as  she  said,  to  Clements's,  and  staid  till  eleven  at  night ;  producent 
afterwards  told  deponent  she  could  not  get  the  paper  from  him,  and  that 
Sir  William  came  there,  and  producent  told  deponent  she  was  never  out 
of  Clements's  house  but  in  his  garden  whilst  she  was  abroad  that  day ;  in 
the  beginning  of  October,  1752,  Sir  William  and  Clements  came  to  produ- 
cent's,  the  deponent  and  Derry  listened  at  the  door,  heard  her  ask 
them  for  the  paper  signed  26th  August;  they  both  said  that  the  said 
paper  writing  was  a  marriage  agreement  between  Sir  William  and  her, 
and  said  since  she  was  so  aamned  obstinate  and  would  not  marry  Sir 
William,  they  would  keep  it  and  make  what  use  thev  pleased  of  it ;  depo- 
nent was  not  present  at  Woducent's  marriage  to  ftobins;  believes  tney 
were  married  on  16th  June,  1752,  as  she  well  remembers  that  on  the 
15th  of  said  June  at  night,  producent  bid  deponent  call  her  up  at  four 
o'clock  in  the  morning,  and  desired  deponent  to  lend  her  deponent's 
green  Joseph  and  hat,  for  she  was  to  go  out  between  four  and  five  o*clock 
in  the  morning,  and  she  then  told  deponent  as  a  secret,  that  she  designed 
to  be  married  the  next  morning  to  Mr.  Robins,  and  that  they  were  to 
meet  at  Castle  church,  near  Stanord,  and  Mr.  Corne  was  to  marry  them ; 

Eroducent  went  out  the  next  morning  between  four  and  five,  and  came 
ack  about  eight  of  the  clock,  and  then  told  deponent  she  had  been  mar-, 
ried  to  Mr.  Robins,  and  they  several  times  after  said  16th  June  lay 
together  at  producent's  house,  and  deponent  saw  them  in  bed,  and  the 
first  time  was  in  said  June. 

On  the  18th  June  1755,  this  witness  came  again  to  the  examiner,  and 
told  him  she  had  forgot  some  things  which  she  desired  she  might  add  to 
her  examination. 

17th.  Art.  Since  her  examination  she  recollects  from  notes  she  had 
made,  that  John  Clements  was  twice  at  producent's  house  between  23d 
of  September  and  1st  October  1752;  and  the  first  time  deponent  heard 
him  tell  producent,  she  had  better  be  publicly  married,  for  he  was  ready 
to  swear  he  had  married  them  privately  on  23d  September;  and  the 
second  time  he  came,  deponent  heard  him  tell  her  she  was  not  ill,  and 
she  should  get  up  and  go  to  church  and  be  married  to  Sir  William  ;  she 
called  him  a  vile  scoundrel  and  cried  out;  deponent  went  into  her  room 
and  found  him  pulling  her  out  of  bed ;  Sir  William  was  once  during  said 
time  with  producent,  and  heard  him  threaten  to  carry  her  to  his  house 
by  force. 

3.  John  Bailey,  husbandman,  exd.  10th  July,  1755. — Deponent  was 
servant  to  William  Corne,  clerk,  for  two  years  ending  at  Michaelmas, 
1752;  on  16th  June,  1752,  Corne  ordered  deponent  to  attend  him  about 
five  in  the  morning  to  Castle  church  ;  deponent  did,  and  saw  Mr.  Robins 
and  his  man  in  the  church-yard,  and  soon  after  a  man  and  woman  on 
horseback  came  to  the  church-yard  and  alighted,  and  they  all  five  went 
into  Castle  church,  and  ader  staying  about  half  an  hour  the  man  and 
woman  and  the  rest  of  the  company  came  out  and  went  away;  Corne 
bid  deponent  not  speak  of  what  ne  liad  seen. 
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12.  Int.  Respondent  was  present  at  a  marriage  in  July  last  but  cannot 
tell  the  day. 
M  B.  Ail  the  witnesses  deny  corruption  or  combination. 

4.  William  Brookes,  Esq.— On  the  I5th  January,  1753,  deponent  was 
applied  to  by  Mr.  Robins  to  take  a  copy  of  the  entry  of  his  marriage 
with  produccnt;  Corne  produced  to  deponent  and  John  Hickin  the  entry 
of  safd  marriage  in  the  register  of  Castle  church ;  deponent  took  a  copy 
thereof,  it  was  then  a  fair  entry,  and  deponent  is  certain  no  part  of  said 
entry  was  then  wrote  on  a  rasure,  nor  was  there  any  interlineation  or 
obliteration  or  any  paper  pinned  thereto. 

5.  John  Blakemorc. — Deponent  was  coachman  to  producent ;  depo- 
nent went  with  the  coach  on  26th  August,  1752,  to  fetch  producent 
home  from  Clements's ;  and  Clements's  son  James,  then  about  nine  years 
old,  told  deponent  producent  had  been  in  a  fit,  and  his  father  had  with  a 
book  been  preaching  over  her,  and  that  his  mamma  and  Sir  William 
were  in  the  room,  and  his  mamma  said  to  Sir  William,  **  I  told  you  it 
would  lay  her  asleep,  and  then  you  might  be  as  happy  as  you  could 
wish ;"  producent  and  Sir  William  came  home  together  in  her  coach ; 
she  staggered  very  much  and  vomited  in  the  coach ;  deponent  stopped 
and  asked  her  how  she  did ;  she  said  **  Very  ill ;"  Sir  Wiliiam  was  in  the 
coach  with  her  and  said  nothing;  deponent  afterwards  carried  him 
home. 

6.  Thomas  Wood,  writer. — ^Exhibit  D.  is  deponent's  handwriting;  on 
the  9th  May,  1754,  William  Thompson  freely  set  his  name  to  it;  Mar- 
garet Hales  was  then  present ;  by  deponent's  desire  Sir  William  read  it 
all  over,  and  declared  that  he  signed  it  to  satisfy  the  world  of  the  truth 
of  the  fact  of  Mr.  Robins's  marriage  with  Mrs.  Whitby,  and  said  it 
(meaning  the  paper)  was  true,  as  be  had  a  soul  to  be  saved,  and  clasping 
his  hands  together,  wished  he  might  never  enter  into  heaven  if  it  was  not 
true ;  and  deponent  and  Margaret  Hales  attested  it. 

7.  Wylde  Buckeridge,  gent.  exd.  25th  August,  1755. — Deponent  is 
deputy  register  at  Litchfield ;  proves  copies  of  bond  and  warrant  for 
license  of  marriage  between  Robins  and  producent;  the  bond  is  attested 
by  Richard  Derry  and  William  Thompson,  and  the  warrant  is  signed  by 
William  Corne,  as  surrogate. 

1.  Int.  Between  May  and  Christmas,  1752,  Corne  made  three  returns 
of  licences  to  the  office  ;  the  first  on  the  19th  June,  the  second  on  30th 
of  September,  and  the  third  on  18th  December,  at  which  last  time  the 
bond  and  warrant  for  the  license  for  the  marriage  of  Robins  and  produ- 
cent were  returned ;  Corne  was  very  punctual  in  his  returns.  4.  Int. 
Believes  he  would  have  returned  them  sooner  if  the  license  had  been 
executed. 

Contract  read,  dated  1st  April,  1752,  recites  intention  <o  marry,  and 
then  in  words  of  the  preseht  time,  they  take  each  other  mutually  for  hus- 
band and  wife,  signed  by  Richard  Derry  and  Mary  Nutt,  as  witnesses, 
and  signed  by  Robins  and  producent  as  parties. 

Exhibit  D.  read,  dated  May  9,  1754:  William  l*hompson  promises 
to  declare  on  oath  that  he  was  present  on  16th  June,  1752,  with  Richard 
Derry,  and  saw  Mr.  John  Robins  and  Mrs.  Ann  Whitby  married 
together,  and  deponent  was  a  witness  to  the  bond  relating  to  said  mar- 
riage. 

Read  for  Sir  William,  part  of  his  allegation. 

21  St  Article  alleges  that  Corne  made  an  erasement  in  the  register. 
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SM  Article  alle|;e8  declaradofi  of  Cohm  coaceniiqg  bis  Jiaw^  owr- 

ried  them  on  the  16th  June,  1752.  > 

24th  Articie.  Mr.  .Robins  oo  Otb  Juoe  took  out  a  licenseu 
For  Robins. 

8.  TJiomas  Ward,  farmer,  exd  9lh  July,  1755.— At  the  eod  of  Sep* 
tember  or  beginning  of  October,  1T53,  Philip  Seckerson,  clerk  of  CaftUs 
church,  asked  deponent  M^hat  his  child's  name  was,  which  was  buried  at 
Castle  church,  and  what  was  his  and  his  wife's  name»  and  when  tba 
child  was  buried ;  deponent  told  him  his  name  was  Thomas,  his  wife's 
Mary,  and  the  child's  Elizabeth,  and  that  she  was  buried  2d  July«  1753  : 
Seckerson  then  said  Mr.  Coroe  had  forgot  to  register  said  burial,  and  bid 
him  ask  deponent  about  it ;  Come  being  over  the  way,  Seckerson  called 
Jiim  apd  told  hiin  what  deponent  had  said ;  Corne  thanked  deponent,  and 
said  he  would  go  and  register  it  immediately. 

9.  Philip  Seckerson,  clerk  of  Castle  church. — Deponent  well  knew 
William  Corne;  on  the  2d  July,  1752,  Elizabeth  Ward  was  buried  by 
Corne  at  Castle  church ;  believes  Corne  did  not  make  any  entry  of  such 
l>urial,  because  in  September,  1753,  he  asked  d^>onent  if  he  knew  tha 
name  of  Ward's  child,  and  where  it  was  buried,  olc,  and  desired  depo- 
nent to  inquire  of  Ward,  the  father,  and  said  he  had  forgot  to  register  iL 
and  seemed  to  be  very  uneasy  at  it ;  gives  the  same  account,  as  Ward 
does,  of  what  passed  between  deponent  and  Ward ;  deponent  made  an 
entry  of  it  in  ms  pocket-book ;  m  June  1*^52,  Corne  told  deponent  he  had 
jnarried  a  couple  of  fortune  tiat  months  and  he  should  have  his  fee,  but 
it  was  to  be  kept  a  secret  as  yet;  on  the  12/A  or  ISih  October^  1752, 
Corne  told  deponent  that  he  had  married  Mr.  Robins  and  producent  oa 
J6th  June,  which  were  the  couple  he  had  before  told  him  of. 

6.  Int.  In  June  1752,  and  to  his  death,  Corne  was  often  with  depo* 
nent  apd  seemed  very  uneasy. 

Witnesses  for  Sir  William  Wolseley. 

1.  Bishop  of  Litchfield  and  Coventry. — ^In  1750  deponent  first  knew 
Sir  William;  in  the  summer  of  1752  deponent  dined  with  him  at  his 
bouse  in  the  country ;  Mrs.  Whitby  was  there,  and  it  was  currently 
reported  Sir  William  courted  her,  and  that  they  were  soon  to  be  mar* 
ried  ;  deponent  afterwards  heard  they  were  married  on  23d  September, 
1752,  and  soon  after  deponent  heard  Mr.  Robins  was  married  to  Mrs. 
Whitby  by  Corne,  and  also  heard  that  Cprno  sometimes  said  he  married 
them  on  the  9th,  and  sometifnes  on  the  16th  June,  1752;  Sir  Wiliiama 
having  complained  to  deponent  about  said  afiair,  in  the  beginning  of 
December,  1752,  deponent  sent  for  Corne,  and  required  him  on  his 
canonical  obedience  to  tell  him  the  truth  of  that  alTair,  and  then  Corne 
assured  deponent  gravely  that  he  married  Robins  and  Whitby  between 
the  hours  of  eleven  and  twelve  on  16th  June,  1752,  and  said  that  none 
but  they  and  their  servants  were  present ;  they  at  first  intended  to  be  • 
married  on  9lh  June,  but  were  hindered,  which  caused  the  report  of  their 
being  married  sometimes  on  one  and  sometimes  on  the  other  of  said 
days ;  deponent  cdme  to  town,  where  he  heard  that  Corne  had  imposed 
upon  him,  and  that  he  had  told  deponent  a  lie,  and  that  he  was  ill  there- 
^upon  from  uneasiness  of  mind;  on  9th  June,  1753,  deponent  called  on  Coroe 
at  his  house  at  Stafford;  he  then  was  very  ill  and  emaciated  from  being 
a  lusty,  healthful  man ;  believes  his  illness  arose  from  his  uneasiness  uf 
mind ;  Corne  fell  on  his  knees  and  with  tears  begged  deponent's  forgive- 
ness, and.confessed  he  had.  itnposed  on  deponent^  and  that  all  ho  had  iold 
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Mm  refatiog  to  smd  marmge  was  false,,  btrt  if  deponent  would  forgive 
him  he  would  teH  him  the  whole  truth ;  deponent  told  him  he  had  done  a 
T^ry  wicked  thin^,  and  must  beg  forffiveness  of  God  and  tell  the  whole 
truth,  ant)  he  would  forgive  him ;  he  then  declared  that  he  did  not  marr^ 
Mr.  Robins  and  Mrs.  Whitby  till  the  9th  day  of  October,  1752;  about 
six  weeks  or  two  months  afterwards,  said  Corne  and  Mr.  Boothby,  a 
justice  of  peace,  came  to  deponent's  house  together,  and  Corne  again' 
assured  deponent  that  he  did  not  marry  tttem  till  9tb  of  October,  and 
that  he  married  them  between  ten  and  twehe  at  night  at  Robins's  house 
in  Stafford,  at  the  particular  entreaty  of  Mr.  Robins,  who  tM  him  the 
My  was  with  child  and  begged  be  would  enter  the  marri«»ge  as  on  9th 
June,  1752,  to  save  her  reputation,  and  he  bein^  iffnerant  of  her  mar- 
riage with  Sir  William,  entered  said  marriage  with  Kobins  on  9th  June ; 
and  he  not  seeming  willing  to  own  one  circumstance,  deponent  pressed 
Mm  thereon,  whereupon  Mr.  Boothby  going  out  of  the  room,  saia  Corne 
confessed  to  deponent  that  he  had  erased  the  register  book  in  order  to 
make  an  entry  as  on  9th  June,  1752 ;  deponent  cannot  set  forth  the  par- 
ticular entry  erased;  Come  further  confessed,  tiiat  soon  after  the  9th 
June,  1752,  he  heard  Mrs.  Robins  say,  she  supposed  Clements  would 
swear  he  had  nrarried  her  to  Sir  WilKam  Wolselev ;  and  Corne  said 
that  soon  after  Mr.  NichoUs,  an  attorney,  came  to  him,  and  asked  hint 
bow  he  came  to  make  the  entry  on  9th  June  when  it  was  well  known 
that  Mr.  Robins  waa  on  that  day  at  Lord  U^ibridge^s,  and  also  that 
Nicholls  told  him.  Sir  WillTam  was  aetually  married  to  her,  and  that  he, 
Come,  informed  Mr;  and  Mrs.  Robins  and  Hickin,  their  agent,  of  what 
Nicholis  had  said,  and  thereupon  they  all  ordered  him  to  alter  the  entry 
of  said  marriage  from  the  9tn  to  tlW  16ih  June,  1752,  and  that  he 
accordinglv  altered  it  upon  Mr.  Robins  eiving  him-  a  note  for  one  thou- 
sand pounds  to  indemnify  him.  Corne  further  confessed,  that  on  depo* 
nent  sending  first  for  him,  fKckin  advised  him  to  tell  deponent  he 
married  them  on  16th  June,  and  by  said  ttickin's  persuasion  he  had 
falsely  declared  to  deponent ;  and  soon  after  the  note  was  exchanged  fop 
a  bond,  and  Corne  tnen  showed  deponent  said  bond  signed  by  Kobins 
and  witnessed  by  John  Hickin.  Corne  further  confessed  that  on  a  report 
that' Ann  was  to  be  indicted  at  Lent  assizes,  1753,  for  bigamy,  Hickin 
applied  to  him  to  go  out  of  the  way  during  the  assizes,  that  he  might  not 
be  a  witness,  and  offered  to  give  him  money  to  bear  his  charges,  but  he 
refused;  the  latter  end  of  October,  1753,  deponent  met  Corne  in  Staf- 
ford, and  asked  him  how  he  did,  and  told  him  he  hoped  he  was  better 
now  be  had  eased  his  mind,  ho  replied,  "  I  feel  it  here,  and  I  fear  it  will 
kill  me  ;**  two  or  three  months  after  deponent  heard  be  was  dead>  and 
believes  said  affair  broke  his  heart ;  Corne  told  deponent  he  made  an 
affidavit  on  2d  October,  1753,  concerning  said  affair  to  be  exhibited  in 
the  Kin^s  Bench. 

9.  Rooert  Pardo. — ^Deponent  has  known  Sir  William  many  years'; 
well  knew  WiUiam  Corne,  he  was  a  very  healthy  man  till  lately ;  before 
hi' death  he  seemed  very  melancholy,  and  Corne  owned  to  deponent  that 
he  did  not  marry  Robins  till  late  at  night  of  9th  October,  1753,  and  at 
their  request  he  entered  the  marriage  on  9th  June,  1752 ;  and  Come 
showed  deponent  said  entry,  and  it  then  appeared  to  be  wrote  on  a 

Esure,  aoa  he  owned  he  had  erased  an  entry  of.  a  burial.    Come  said 
heard  Mrs.  Robins  say  she  believed  Clements  would  swear  he  had 
married  her  to  Sir  William,  and  Nicholls  had  asked  him  how  be  entered 
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the  marriage ;  deponent  told  him,  and  he  said  Robins  was  at  Lord 
Uxbridge's  on  9th  June,  and  thereupon  he  ahered  the  date  to  16th  June; 
deposes  to  all  Corne's  declarations  which  he  made  to  deponent  at  the 
Summer  assizes,  1753,  the  same  as  the  Bishop  does;  Corne  said  Hickin 
would  not  let  him  tell  him  the  true  account  of  the  transactions,  because 
he  said  that  would  hinder  him  from  being  a  witness;. deponent  drew  an 
affidavit  for  Corne  to  swear  to  in  the  King's  Bench ;  believes  tliis  affair 
broke  Corners  heart;  deponent  is  solicitor  for  Sir  William. 

3.  John  Bird,  Esq. — Deponent  knows  the  parties  well ;  knew  Corner 
who  told  deponent  the  facts  in  the  affidavit,  and  swore  said  affidavit 
before  deponent ;  proves  said  affidavit ;  Cornd  seemed  very  uneasy,  and 
believes  his  heart  was  broke. 

Opposition  to  reading  Corne's  affidavit. 

Dr.  Hay,  for  Robins.— The  rule  of  law  is,  that  no  evidence  shall  be 
admitted  but  what  shall  be  under  the  examination  of  both  parties.  Style, 
446,  the  voluntary  affidavit  of  a  stranger  cannot  be  given  in  evidence. 

JVI  B.  That  was  a  dictum  only,  not  a  determination.  5  Mod.  163, 154, 
165.  1  Lord  Raym.  729.  Carthew,  405.  1  Salk.  281.  2  Lord  Raym^ 
729.  Information  against  Payne  for  a  libel.  Affidavit  of  a  i^itness  who 
died,  not  received,  for  it  is  not  evidence  on  misdemeanors  or  civil 
actions,  &c. 

Dr.  Simpson,  same  side. — Corne  was  guilty  of  a  clandestine  marriage, 
and  therefore  excommunicated,  and  could  not  have  been  a  witness.  The 
substance  of  the  affidavit  is  to  exculpate  himself.  A  voluntary  affidavit 
is  not  evidence ;  no  affidavit  made  in  or  out  of  a  court  can  be  read. 
Gilbert's  Law  of  Evidence,  Raym.  63,  depositions  taken  before  answer 
given  in  Chancery  and  issue  joined  are  only  as  affidavits,  and  cannot  be 
read  unless  the  defendant  has  been  in  contempt.  Same  book,  65,  a 
witness  examined  de  bene  esse  before  coming  in  of  answer,  dies,  the 
deposition  cannot  be  read.    Law  of  Evidence,  69,  the  same  doctrine. 

Dr.  Smalbroke  contra. — They  might  have  cross-examined  as  to  his 
affidavit,  &c. 

Dr.  BeUesioorthf  same  side. — Robips's  allegation  read,  in  which  she 
controverts  the  purport  of  said  affidavit. 

,  Delegates,  6th  March,  1716,  the  affidavit  of  an  intestate  allowed  to 
establish  his  marriage,  Sacheverell  against  SacheverelL 

Per  Curiam. 

1  was  of  opinion  that  the  judgments  upon  this  point  had  been  various 
at  common  law ;  all  the  judges  resolved  that  depositions  taken  ex  parte 
by  a  coroner,(a)  the  witnesses  being  dead,  ^should  be  received  as  evi- 
dence in  a  criminal  case,  Kelynge,  55.  1  Levinz,  80,  Brunswick's  case. 
Law  of  Evidence  121.  c.  83.  ibid.  124.  1  Salk.  278.  1  Show.  365.  3 
Mod.  36.  Goodier  against  Smith,  Law  of  Evidence  127.  c.  92.  In  the 
Spiritual  Court  affidavits  of  dead  persons  had  been  received.  Preroga- 
tive, 7  March,  1727,  Richardson  v.  Wagst^iff',  and  other  cases.  How 
far  this  affidavit  would  be  evidence,  or  what  weight  ought  to  be  given 
to  it,  would  properly  be  considered  hereafter,  on  the  arguments  upon  the 
merits  of  the  case ;  but  I  was  of  opinion  it  ought  now  to  be  read,  and 
overruled  the  objection. 

(«)  Foaoded  oo  St  1  &  2  Ph.  &  M.  c.  13.  s.  15.  The  aathorities  on  this  point  are  now 
eoncentrated  in  the  eicellentVork  of  Mr.  Phillips,  (Law  of  Evidcnoe,  toL  i.  373.)  See  iJio 
fioUer's  N.  P.  242. 
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.  Affidavit  of  William  Corne,  clerk,  dated  2od  October,  1753. — On 
7th  October,  1752,  and  not  before,  Mr.  Robins  applied  to  deponent  to 
marry  him  and  Mrs.  Whitby,  and  on  9th  October,  1752,  between  ten 
and  twelve  at  night,  deponent  married  them  at  Mr.  Robins's  house ; 
Richard  Derry,  her  servant,  gave  her  away;  Robins  desired  deponent 
to  enter  said  marriage  on  9th  June ;  deponent  did  enter  it  accordingly 
on  a  rasare,  and  for  the  same  reason  deponent  dated  the  license  9ih 
June ;  soon  after  deponent  heard  Mrs.  Robins  say  she  supposed  Clem- 
ents would  swear  she  was  married  to  Sir  William  Wolseley,  at  which 
deponent  was  much  surprised,  and  desired  Mr.  Nicholls,  an  attorney  at 
Stafford,  might  be  consulted,  but  they  disapproved  of  him  and  named 
Mr.  Hickin ;  deponent  did  not  see  Hickin  till  the  11th  of  October,  when 
Robins  told  him  they  were  married  on  9th  June,  and  desired  Hickin  to 
search  the  register  of  Colwich  for  Sir  William's  marriage ;  he  did,  and 
said  he  could  find  none ;  Nicholls  told  deponent.  Sir  William  was  mar- 
ried to  Whitby  ;  Robins  afterwards  ordered  deponent  to  alter  the  register 
to  the  16th  June,  which  deponent  did,  and  he  gave  deponent  a  bond  of 
iodemnitv  for  one  thousand  pounds ;  deponent  pressed  Robins  to  accom- 
modate the  affair  with  Sir  William ;  Hickin  would  not  let  deponent  tell  him 
the  truth  of  the  transaction,  but  Hickin  desired  deponent  to  make  affidavit 
that  he  married  them  in  June,  but  deponent  refused ;  Robins  made  affi- 
davit that  he  was  married  in  June,  and  deponent  spoke  to  him  of  it  with 
surprise ;  Hickin  pressed  deponent  to  absent  himself  that  be  might  not 
be  a  witness  upon  an  indictment  against  Whitby  for  bigamy. 

4.  Joseph  Dickenson,  clerk. — Deponent  well  knew  William  Corne ; 
proves  entry  in  Register  of  Castle  Church,  marked  D. 

5.  Lewis  Dickenson. — Proves  exhibit  D ;  knew  William  Corne,  who 
several  times  told  deponent  said  entry  was  false,  and  that  he  first  wrote 
it  9th  June ;  declared  he  did  not  marry  Robins  and  Whitby  till  9th 
October,  1752,  but  entered  it  on  9th  June  to  save  her  reputation ;  deposes 
to  Corners  declarations  as  the  other  witnesses  did ;  Corne  died  22nd 
November,  1753,  and  was  buried  at  StaflTord ;  believes  his  heart  was. 
broke ;  proves  Corne's  affidavit. 

6.  Phcebe  Boothby. — Well  knew  Corne;  he  often  said  he  believed 
that  unfortunate  aflair  meaning  Robins's  marriage,  would  cause  his- 
death ;  heard  him  ask  Sir  William's  pardon,  and  said  he  had  grievously 
injured  him ;  heard  him  say  he  had  imposed  on  the  bishop. 

7.  Brooke  Boothbj^,  Esq. — Deponent  knows  the  parties;  deponent 
received  a  message  from  Come  desiring  him  to  acauaint  Sir  William 
that  if  he  would  forgive  him  he  would  tell  him  the  whole  truth  as  to  the 
said  marriage ;  Corne  desired  deponent  to  go  with  him  to  the  bishop, 
and  Corne  then  told  the  bishop  that  Hickin  advised  him  to  insist  be 
married  them  on  16th  June.  Corne  said  Robins  desired  him  to  make  affi- 
davit that  he  married  them  on  16th  June,  but  he  refused ;  confessed  to 
the  bishop  he  had  made  a  false  entry.  Corne  said  to  deponent,  that  as  he 
expected  to  die  very  soon,  deponent  might  depend  upon  it  that  all  he  had 
said  in  his  affidavit  was  true. 

8.  John  Dunn. — Knows  parties,  and  knew  Come.  Deponent  went  tO; 
search  the  register  of  Castle  church  for  the  ei^try  of  Robins's  marriage ; 
the  first  time  deponent  went,  Corne  said  he  married  them  on  9th  June, 
but  when  deponent  saw  the  register  it  was  entered  16th  June. 

8.  Int.  Never  saw  said  register  but  when  Corne  showed  it  to  him  ; 
when  respondent  inspected  it,  it  did  appear  to  him  to  be  a  fair  entry, 
Vol.  VI.  35 
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hti  depOMnt  did  not  observe  any  tasure,  and  there  was  no  paper  then 
pitined  to  it.    Respondent  did  not  carefully  examine  it  as  to  the  rasure, 

9.  Michael  Peake,  farmer. — Knew  Come;  deponent  married  his 
fti8t6r ;  the  entry  in  register  of  Castle  church  and  ine  paper  pinned  to  it 
deponent  believes  are  Gome's  handwriting;  in  March,  1753,  Corne 
tbid  deponent  that  all  he  had  said  about  said  marriage  was  false,  and 
that  the  entry  was  false,  and  that  be  did  not  marry  them  till  the  9th 
0<:tober,  1762,  and  that  he  had  imposed  on  the  bishop;  Come  told  depo- 
nent Robins  wanted  him  to  swear  to  the  marriage  in  June,  but  he  would 
not;  deposes  ttie  same ^3 the  other  witnesses  toCome's  declarations  and 
that  he  told  deponent  he  had  made  a  full  and  true  conressdon  to  the 
bishop.  He  was  very  uneasy  in  mind  and  apprehensive  of  being  set  in 
the  pillory  for  the  false  entry. 

8.  Int.  Has  several  times  heard  Corne  say  he  married  Robins  in  June, 
1752. 

10.  WiHiam  Scott,  gent. — Deponent  is  bailiff  to  Lord  Uxbridge; 
swears  that  Mr.  Robins  came  to  his  lord's  house  on  29th  May,  1752, 
and  on  9th  June,  1752,  he  was  very  lame,  and  not  able  to  stir  without 
asisstance;  and  deponent  was  with  him  almost  the  whole  day  of  9th 
June,  and  Robins  was  not  out  that  whole  day  from  Lord  Uxbridge's 
bouse, 

2.  Int.  Deponent  had  a  child  baptized  li5th  June,  1752,  as  he  believes 
the  day  to  have  been,  and  Robins  was  godfather,  and  present  at  aakl 
christening  and  slept  at  respondent's  house  that  night.  3.  Int.  Respon- 
dent has  frequently  heard  Come  say  he  married  Robins  on  16th  June. 

11.  Benjamin  Victor,  Esq. — Deponent  first  knew  Sir  William  in  1729 ; 
on  16th  or  17th  July,  1752,  first  knew  Ann  Whitby.  Deponent  left 
Wolseley  Hall  on  29th  August,  1752,  and  while  deponent  was  at  Sir 
William's,  Ann  often  declared  herself  to  be  a  widow.  Sir  William  told 
deponent  she  had  agreed  to  marry  him,  and  that  she  desired  the  wedding 
might  be  speedy,  and  that  nobody  but  Clements  and  his  wife  and  depo* 
nent  might  be  there,  and  that  deponent  might  give  her  away.  Deponent 
desired  he  might  have  some  talk  with  her  alone ;  on  18th  or  19th  August 
fljhe  sent  for  deponent,  and  deponent  told  her  he  was  going  ont  of  Eng- 
land soon,  and  she  must  fix  a  short  day  if  he  was  to  give  her  away,  she 
named  the  25th  August ;  deponent  having  mentioned  the  necessity  of  her 
renouncing  all  claim  on  Sir  William's  estate  if  she  survived  him ;  she 
replied,  •*!  will  do  all  I  can  to  show  myself  a  friend  to  Sir  William's 
fiimily."  Deponent  looking  on  what  she  said  as  a  consent,  he  and  Sir 
William  settled  the  articles  C,  and  dated  them  22nd  August,  to  be  sign- 
ed the  next'day,  but  she  then  refused  to  execute  such  articles ;  does  not 
know  when  they  were  executed,  believes  the  word  September  in  the  date 
is  Sir  William's  writing  and  the  rest  is  deponent's. 

Int.  read.  Do  you  know  of  a  pamphlet  called  the  Widow  in  the  Wood, 
did  not  you  write  or  cause  it  to  be  wrote,  and  by  whose  order! — Ans. 
That  he  knows  of  such  pamphlet,  and  further  he  is  not  bound  to  answer.' 

12.  Richard  Wolselej',  Esq. — Deponent  is  nephew  to  Sir  William ; 
has  known  Ann  Whitby  about  four  years,  on  23rd  September,  1752, 
deponent  was  bt  Colwich  ehurch,  and  there  saw  her  execute  the  articles 
dated  22nd  September,  1752;  and  deponent  and  Mr.  Clements  were 
witnesses  to  said  articles,  and  to  a  counter-part  then  executed  by  Sir 
William;  does  not  know  the  contents  of  said  articles;  those  marked  C. 
w(ere  ori]^hially  dated '22nd  August. 

18.  William  Tbomnson.— DepontsBt  was  servant  to  Mr.  Robins  to  ius 


deftth,  Qn  ttiQ  ftth  October,  1759,  dopooenl  wbq^  preaeiDt  abmt  eight- or 
Dine  at  oightf  and  saw  aDci  heard  William  Corp^  clergy  marry  said  Jobfi 
Robins  and  Ann  Wbiiby*  and  aboqt  a  we^k  before  deponent  hi^rd  Hobins 
ask  Corne  to  marry  them;  has  heard  her  aay  she  supposed  tb^^t  rogue 
Clements  would  swear  be  bud  married  her  to  Sir  William,  Duripg  tl^^ 
whole  month  of  June,  175S,  us  he  best  renfiiemhers«  Mr.  Robins  was  Qt 
l<ord  Uxbridge's,  and  was  ill  all  that  time,  Mr.  Rpbin^^  on  discovery 
of  the  truth  of  the  marriage,  went  to  France. 

3.  Int.  Respondeat  lives  at  Sir  William's,  but  is  not  in  bis  service.  S^ 
Int.  Has  known  Thomas  Wood  some  yeai*s ;  ia  May,  17549  depoqent,  tq 
oblige  Mr.  Robins,  did  declare  to  said  Wood  in  presence  of  Margaret 
PidgeoQ  that  Robins  and  Whitby  were  married  }6th  Jpne,  1759,  ap4 
that  he  and  Richard  Derry  were  present  on  said  16th  Jupe,  and  sew  said 
marriage  performed  by  Corpe,  but  he  never  intepded  to  swear  thereto] 
resDondent  was  e  witness  to  a  bopd  relating  to  s^id  niarriage*  4-  |nt* 
in  May»  1754,  deponent  did  sign  a  writing  that  it  wap  the  l^tb  jua9| 
1752,  when  he  was  present  at  such  marriage,  and  such  writing  wa^  wit-> 
oessed  by  Thomas  Wood  and  Margaret  Pidgeon  $  but  deponent  did  not 
at  any  time  clasp  his  bands  together,  «nd  wish  be  might  Qevqr  ^Pter  into 
heaven  if  it  was  not  true. 

14.  John  Clements,  clerk* — Knows  the  parties  by  being  vicar  of  Cot 
wich;  on  23d  September,  1752,  Ann  Whitby  executed  ttui  articl^f 
marked  C.  in  Colwich  church  in  presence  of  deponent  and  Richard  WqI- 
seley  who  attested  them*  and  a  counterpart  was  signed  by  Sir  William ; 
they  intended  to  have  been  married  on  25th  August,  and  the  articiof 
were  to  have  been  executed  on  22nd  August,  but  deponent  advised  her 
to  consult  her  brother  Mr.  Northey,  which  put  off  the  marriage;  sets 
forth  the  purport  of  those  articles  Sir  William  signed,  which  were  deli- 
vered to  ner ;  substance  thereof — Sir  William  to  have  300/.  a  ye^r  of 
her  jointure,  and  he  to  make  such  provision  for  children  by  her,  as  he 
bad  settled  on  his  younger  children  oy  his  first  wife. 

4.  Int.  13th  November,  1752,  deponent  sent  Walter  Cartwright  to  Mrs. 
Robins,  for  two  moduses  due  to  him  as  vicar  of  Colwich,  out  of  her  estate, 
and  bid  him  tell  her,  that  if  she  was  married  to  Mr.  Robins  on  16ih  June, 
1752,  there  was  a  fee  due  to  him  for  such  marriage,  but  did  not  otherwise 
demand  any  fee ;  Mr.  Robins  paid  to  Cartwright  a  fee  of  five  sbillingSf 
for  which  Ke  gave  him  a  receipt,  and  Robins  also  paid  him  the  modusef. 

15.  Mary  Clements.-^The  end  of  August,  1752,  Mrs.  Whitby  said  tQ. 
deponent,  *'  Mrs.  Clements,  they  are  always  raising  stories  of  me,  they 
said  I  was  going  to  be  married  to  Mr.  Robins  before  my  husband  waf 
cold,  but  I  must  do  Mr.  Robins  the  justice  to  say  he  never  asked  me  the 
question,  and  I  will  swear  it ;"  on  23d  September,  1752,  deponent  waf 
present  in  Colwich  church,  and  saw  said  Ann  execute  her  part  of  articles 
with  Sir  William. 

14.  Int.  They  were  executed  in  one  of  the  windows  of  said  church; 
Ann  desired  they  might  be  executed  there  for  privacy,  and  said  Ann 
delivered  the  part  signed  by  Sir  William  to  deponent's  husband  to  k^^p 
for  her. 

16.  Edward  Whitby,  Esq.— Deponent  was  brother  to  Ann's  fir9t  hw 
band;  15th  July,  1752,  deponent  dined  with  her  at  Whitby  Woodi  she 
asked  deponent  if  he  had  seen  Mr.  Robins,  and  said  be  bad  proposed 
himself  to  her,  but  she  had  refused  him. 

Marriage  articles  marked  C.  re$u}. 
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Ann  agrees  to  claim  nothing  out  of  Sir  William's  estate,  if  she  sur- 
vives him,  but  agrees  to  pay  him  300/.  a  year  out  of  her  jointure.    - 
On  Sir  William's  alleffation,  dated  16  June,  1755. 

1.  John  Clements,  clerk. — On  or  about  26th  August,  1752,  Ann  dined 
with  deponent,  and  in  the  afternoon  Sir  William  was  sent  for  at  her 
desire,  and  she  then  seemed  uneasy  at  Sir  William's  having  examined 
her  servant,  and  she  cried  and  seemed  to  faint  away ;  Sir  William  called 
for  hartshorn,  which  she  drank,  and  soon  after  fell  into  a  hysterick  fit, 
and  during  the  fit,  often  cried  out,  *'  That  damned  rascal  Victor  has 
done  this  to  break  the  match,"  and  cried  out,  **  I  love  Sir  William,  where 
is  he?"  Sir  William  asked  deponent's  wife  if  she  ever  heard  any  body 
talk  so  rationally  in  a  fit ;  tleponent  had  not  any  book  in  his  hand ;  after 
the  fit  she  was  very  merry,  played  at  cards,  and  supped  at  deponent's 
that  night ;  23rd  September,  1752,  she  again  came  and  dined  at  depo- 
nent's house,  and  after  dinner,  at  her  earnest  request,  deponent  fetched 
Sir  William  and  his  nephew,  and  she  signed  the  articles  that  afternoon 
in  Colwich  church. 

2»  Int.  On  Sunday,  23rd  August,  deponent  was  present  when  Sir  Wil- 
Nam  gave  her  a  paper  to  sign,  and  she  said  she  would  consider  of  it.  8. 
Int.  On  26th  August,  Ann  went  up  stairs  after  dinner  to  dress  herself,  and 
then  drank  a  fflass  of  the  same  wine  they  had  drank  at  dinner,  and  she 
afterwards  fell  into  a  fit.  4.  Int  On  21st  September,  1752,  she  dictated 
to  respondent  at  his  house  certain  articles  of  agreement,  and  by  her 
direction,  after  deponent  had  written  them,  he  delivered  them  to  Sir 
William ;  deponent  wrote  them  by  her  direction,  but  cannot  say  how  she 
became  skilful  enough  to  dictate  marriage  articles ;  they  were  dated  2l8t 
September,  and  afterwards  some  alterations  were  made,  and  respondent 
wrote  said  articles  over  again  on  stampt  paper  by  her  desire ;  cannot  set 
forth  where  he  bought  the  stamps ;  he  engrossed  them  on  stamps  on  23d 
September,  and  had  them  in  his  custody  till  8th  or  9th  October  follow- 
ing, and  they  are  the  same  articles  Sir  William  executed.  5.  Int.  Before 
they  were  executed,  the  articles  signed  by  Ann  were  in  Sir  William's 
eustody,  and  believes  Sir  William  brought  them  with  him  on  23d  Sep- 
tember, and  they  were  executed  in  the  window  in  Sir  William's  seat  m 
Colwich  church ;  the  two  parts  were  not  duplicates,  one  signed  one  set 
of  articles,  and  the  other  party  signed  the  other  set.  6.  Int.  Ann  deli- 
vered the  articles  signed  oy  Sir  William  to  keep  for  her,  and  she  so 
delivered  them  in  the  church,  and  deponent  kept  them  till  8tfa  or  9th 
October,  when  Ann  sent  for  them,  and  deponent  delivered  them  into  her 
own  hand. 

2.  Mary  Clements. — Deposes  the  same  as  to  her  fit  on  26th  August, 
and  as  to  what  Ann  said  when  she  was  in  the  fit.  She  afterwards  play- 
ed at  cards,  supped,  and  was  very  merry  at  deponent's  house  that  night ; 
contradicts,  as  does  her  husband,  the  depositions  of  Blakemore,  the 
coachman.  She  again  dined  at  deponent's  on  23d  September,  and  by 
Ann's  desire,  Sir  W illiam  was  sent  for,  and  she  that  afternoon  signed  the 
articles  in  the  church. 

3.  James  Clements,  ascd  16,  examined  in  1755. — Swears  precisely  to 
5i6th  August,  and  gives  his  reasons  for  remembering  the  day  when  Ann 
and  Sir  William  were  at  his  father's  house;  says  she  supped  there,  and 
was  very  merry.  Swears  he  never  told  Blakemore  what  he  said  Blake- 
more has  deposed  to. 

4.  Elizabeth  Clements,  aged  18. — Swears  Ann  supped  and  played  at 
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feards  the  evening  of  2dth  August  at  Clements's  house.  Deponent  heard 
nothing  of  what  is  deposed  to  by  Blakemore ;  23d  September  Ann  again 
dined  at  Clements's,  and  Sir  "William  was  sent  for. 

5.  John  Aston. — ^Deponent  was  servant  to  Clements ;  in  August,  1752, 
Ann  dined  at  Clements's,  and  had  a  fit,  but  afterwards  was  very  menyi 
played  at  cards,  and  supped  there,  and  about  a  fortnight  afterwards  agara 
dined  there,  and  she  was  at  six  in  the  evening  in  (Jolwich  church,  and 
she  did  not  go  home  till  about  ten  o'clock. 

6.  Mary  Boreham. — Deponent  was  servant  to  Clements  in  August, 
1752,  when  Ann  dined  there ;  believes  Ann  had  a  fit  there,  but  afterwards 
she  played  at  cards  and  supped  there,  and  about  three  weeks  afterwards 
Ann  dined  there  again,  ana  that  afternoon  deponent  saw  herand  Mrs. 
Clements  in  the  church-yard. 

7.  Mary  Goodwin. — On  23d  September,  1752,  about  five  or  six  in  the 
evening,  deponent  saw  Ann  and  Afrs.  Clements  in  the  church-yard. 

2.  Int.  Believes  she  may  have  said  she  did  not  see  Sir  William  and 
Ann  come  out  of  the  church  together. 

8.  William  Thompson. — Some  time  about  9th  October,  1752,  but  can- 
not be  certain  as  to  the  day,  deponent  and  Richard  Derfy  witnessed  a 
marriage  bond  executed  by  Mr.  Robins,  is  certain  it  was  not  before 
October. 

1.  Int  In  May,  1754,  deponent,  by  the  direction  of  Mr.  Robins,  went 
to  the  house  of  John  Dearie,  but  did  not  see  him,  nor  did  respondent  then, 
or  at  any  other  time,  ^o  to  Dearie's  house  with  intent  to  swear  to  the 
marriage  of  Mr.  Robins  with  Ann  Whitby  on  16th  June,  1752,  or  ever 
request  Dearie,  or  any  other  person,  to  swear  him  to  an  affidavit  that 
they  were  married  on  16th  June,  1752 ;  neither  had  respondent  at  any 
time,  any  discourse  with  Dearie  about  making  such  affidavit,  nor  did  he 
ever  apply  to  Thomas  Wood  or  any  other  person,  to  put  down  in  writ- 
ing what  he  was  willing  to  swear ;  but  Wood  came  one  day  to  Mr. 
Robins,  and  put  down  a  declaration  in  writing,  purporting  to  testify  that 
deponent  was  present  and  saw  them  married  on  16th  June,  1752,  and 
that  he  was  a  witness  to  the  bond  relating  to  such  marriage,  and  was 
ready  to  testify  the  same  on  oath*  when  required ;  but  deponent  did  not 
request  Wood  to  put  down  such  memorandum,  nor  did  deponent  ever 
sign  such  memorandum  or  declaration,  and  there  was  not  any  one  pre- 
sent when  Wood  made  such  memorandum,  but  deponent  and  Mrs. 
Pidgeon. 

Jv.  B.  This  witness  has  flatly  perjured  himself  in  his  answer  to  this 
interrogatory. 

9.  Benjamin  Victor,  Esq. — On  20th  August,  1752,  deponent  was  at 
Sir  William's  house,  when  Mr.  Clements  came  and  told  Sir  William 
Ann  desired  to  see  him. 

10.  William  Scott. — Deponent  is  sure  Robins  did  not  sign  any  mar- 
riage warrant  before  Come  on  9th  June,  for  he  was  then  at  Lord 
Uxbridge's. 

11.  Kichard  Wolseley,  Esq. — Deponent  was  not  in  StaflTordshire  on 
26th  August,  1752;  never  witnessed  any  paper  signed  by  Ann  on  said 
day ;  swears  Ann  was  in  Colwich  church  on  the  evening  of  23d  Sep- 
tember, 1752. 

3.  Int.  The  articles  were  executed  in  a  window  on  the  right  hand  of 
Colwich  church,  going  into  it  from  the  road  ;  does  not  remember  they' 
were  read  over  wnen  they  were  executed.    Deponent  was  a  witness  to 
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them ;  thinkji  he  aigoed  his  nannd  at  Clemeots's  hoiuie,  and  Clementt  a| 
b&'best  rememberg  first  produced  the  articlaou    Two  parts  ^ere  tfieo 
executed,  one  by  Sir  William  and  the  other  by  Ann. 
Witnesses  for  Sir  William  on  another  allegation  in  1756. 

1.  Benjamin  Vietor,  Esq. — To  declaration  of  Derry,  dated  Slst 
August,  1752;  deposes  that  Denrv  acknowledged  the  contents  to  be 
true,  and  voluntarily  signed  it,  and  did  not  then  say  his  mistress  wa4 
married  to  Robins.  Deponent  wrote  to  Ann  on  Saturday,  S9th  Aii^ust, 
1752,  relating  to  her  marriage  with  Sir  Williams  whicn  was  the  only 
letter  he  ever  wrote  to  her»  does  not  know  her  handwriting. 

d*  Int.  Derry  signed  a  paper  drawn  iip  by  respondent  to  confess  his 
crime  in  having  reflected  on  his  mistress.  The  paper  was  wrote  on 
2l8t  August,  deponent  drew  it  up ;  upon  being  told  wnat  Derry  had  said 
to  Sir  William's  servants  on  18th  August,  Derry  was  sent  for  on  21st» 
but  he  could  not  come  till  tlie  25th,  and  then  the  paper  beixig  read  to 
him,  and  being  told  that  if  he  would  not  sign  it,  his  mistress  would  be 
informed  of  the  scandalous  expressions  he  had  used  of  her,  and  that  she 
would  prosecute  him  for  the  same ;  he  thereupon  did  sign  it  in  pesence 
of  respondent.  Sir  William,  and  Mr.  Clements,  and  respondent  and 
Clements  witnessed  it.  4.  Int.  29th  August  respondent  wrote  to  Ann^ 
to  induce  her  to  sign  the  deed,  to  renounce  all  claims  to  the  Wolseley 
estate;  deponent  delivered  the  letter  to  Sir  William's  butler,  and  gave 
a  copy  of  it  to  Sir  William. 

2.  Sarah  Nicholls,  widow. — Deponent's  husband  on  15th  June,  1753, 
met  Mr.  Robins  at  dinner  at  Mrs.  Whitby's  and  at  nine  or  ten  at  night 
they  came  to  Nicholl's  house  at  Stafford,  in  a  one  horse  chaise,  and 
there  with  assistance  Robins  alighted  and  spent  the  evening  at  Nicholls'a, 
and  did  not  stir  from  thence  till  twelve  or  one  that  morning,  and  then 
went  home  to  his  own  house  on  the  opposite  side  of  the  way.  About 
eight  o'clock  next  morning,  William  Thompson  informed  deponent  that 
his  master,  Mr.  Robins,  was  ill  in  bed,  and  wanted  some  strong  wine. 
Deponent  gave  him  some,  and  on  said  16th  June  Robins  dined  with 
deponent's  husband.  Deponent  thinks  he  was  not  well  enouffh  to  ride 
that  day  to  Castle  church ;  proves  letters  from  Ann  to  Sir  William  to 
be  Ann's  writing. 

2.  Int.  Elizabeth  Toukes,  who  was  a  servant  to  Robins,  told  depo- 
nent she  would  not  remember  any  thing  about  this  affair.  3.  Int.  Res- 
pondent has  asked  persons  what  they  knew  about  Robins  bavins  been 
at  her  house  on  15th  June.  4.  InL  Believes  Robins  dined  with  Ann  on 
15th  June,  and  came  from  thence  to  Stafford,  from  whence  to  Castle 
church  is  one  mile.  Believes  he  was  godfather  to  Mr.  Scott's  child  in 
June,  1752. 

Ann's  letter  to  Sir  William. — Invites  Sir  William  to  come  to  her  at 
eight  that  evening;  says  she  was  engaged  to  go  out  and  should  not  be 
back  till  the  evening ;  mentions  that  she  had  received  a  letter  that  mom- 
from  Mf.  Victor;  expresses  regard  for  Sir  William  and  his  family; 
dated  Saturday. 

8.  Elizabeth  Toukes. — Says  she  cannot  depose  to  any  part  of  the 
allegation.     (AT.  B.  She  was  servant  to  Mr.  Robins  in  June,  1752.) 

1.  Int.  Respondent  was  servant  to  Mr.  Robins  on  16th  June,  1752; 
he  might  go  out  early  in  the  morning  of  that  day  and  return  home  with- 
out her  knowledge.    2.  lot  Knows  Mr.  Hickin. 

4.  Ann  Vaughan, — ^Deponent  servant  to  Nicholls;  about  tea  at  night 
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on  15tb  June,  ilSt,  Robins  came  to  Nicholls's  house  and  staid  there  till 
between  twelve  and  one  in  the  morning,  and  the  next  day  he  dined  at 
at  NichoHs's ;  he  was  then  in  a  weak  condition. 

4.  Int.  Castle  church  is  a  mile  from  StaflR>rd. 

5.  John  Clemetits,  clerk.<-^Derry  read  his  recantation  and  signed  it, 
and  deponent  and  Victor  attested  it :  it  was  signed  on  25th  August  volun- 
tarily. 

8.  Int  Omfirms  deposition ;  says  Derry  was  not  present  when  the 
lecantation  was  drawn  vp ;  29th  August,  1752,  was  a  Bat^rday. 

Recantation  read. 

B.  Abraham  Lukin. — In  August  1752,  Derry  said  at  Sir  William's 
house,  **  The  affair  is  quite  indifierent  to  me  whether  my  mistress  mar- 
ries Sir  William  or  not,  for  she  has  promised  to  take  care  of  me,  for  I 
can  bring  her  on  her  knees  for  her  former  sins  i^  deponent  was  present 
when  the  recantation  was  read  to  Deny. 

Sixth  article  of  allegation  charges  a  particular  discourse  between 
Derry  and  three  of  Sir  William's  servants. — ^Answer.  He  knows  nothmg 
of  the  contents  thereof. 

S.  Int.  Respondent  heard  Derry  acknowledge  the  contents  of  the 
recantation  to  be  true. 

7.  Thomas  Grcatholder. — Deposes  to  Derry's  declaration  the  same  as 
Lukin,  and  proves  the  recantation. 

7.  Int  Deponent  is  coachman  to  Sir  William ;  deponent  has  often 
said  Ann  was  a  wicked  woman. 

8.  Mary  Flint — ^Derry  declared  to  deponent  after  the  22nd  of  June 
1752,  that  the  match  between  his  mistress  and  Robins  was  off,  and  said 
«■  They  hare  quite  broke  off" 

9.  Joseph  Dickenson,  clerk. — 16th  June,  1752,  was  tiie  archdeacon's 
visitation  at  Stafford ;  it  did  not  cease  raining  that  day  from  seven  in  the 
morning  till  three  in  the  afternoon ;  deponent  saw  Corne  at  Stafford  at 
ten  that  morning. 

10.  Charles  Howard,  proctor. — On  the  I6th  June  1758,  deponent  was 
np  at  five  in  the  morning,  when  it  rained  violently  and  the  roads  were 
very  wet,  and  it  continued  to  rain  vi<riently  till  noon ;  deponent  was  with 
the  archdeacon  on  his  visitation  that  dav. 

11.  Brooke  Crutchley,  gent. — On  15th  June  1752,  about  ten  at  night, 
deponent  saw  Robins  come  with  Nicholis  to  Stafihrd,  and  he  was  helped 
into  Nicholls's  house,  about  nine  in  the  mornine  of  I'Olh  said  June ;  depo-' 
nent  was  with  Robins ;  found  him  in  bed,  and  he  complained  he  was 
very  ill;  middle  of  July,  1752,  deponent  went  to  see  Mrs.  Whitbv,  and 
she  then  said  to  deponent,  '*  The  affair  is  quite  over  between  Mr.  Kobins 
and  I,  and  I  shall  never  have  any  thing  more  to  say  to  him  on  that  head, 
but  I  shall  always  be  glad  to  see  him  as  a  relation ;"  and  the  beginning 
of  said  July,  Robins  told  deponent  the  affair  between  him  arra  Mrs. 
Whitby  was  over,  and  William  Thompson  told  deponent  the  same. 

12.  Catherine  Crutchley. — Swears  she  went  to  see  Mr.  Robins,  who 
"Was  her  brother,  about  ten  in  the  morning  of  16th  June,  and  he  was  very 
in,  and  said  he  could  not  get  off  his  chair. 

IS.  Richard  Wilks,  M.  D. — ^The  momhsg  of  16th  June  1752  w«s  y^y 
wet;  about  ten  that  morning  deponent  went  to  visit  Mr.  Robins,  who 
was  undrest,  and  he  then  said  he  was  so  very  weak  that  he  had  great 
cHfficuItv  in  rising  from  his  chair,  and  more  in  walking  across  the  room» 
nd  mm  te'was  not  able  to  ride  on  horseback. 
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8.  Int.  Robins  was  unfit  to  go  to  Castle  church  on  16th  June.  , 

Witnesses  for  Robins. 

1.  John  Dearie,  gent. — Between  Easter  and  Whitsuntide,  viz.  in  May 
1754,  Williani  Thompson  came  to  deponent's  house  in  StafTord,  depo- 
nent being  a  master  extraordinary  in  chancery,  and  desired  deponent  to 
take  his  affidavit  that  he  was  present  at  the  marriage  of  Mr.  Robins  and 
Mrs.  Whitby,  on  16th  June,  1752 ;  deponent  told  him  he  had  no  commis- 
sion to  take  affidavits  in  the  Arches,  and  was  so  ill  he  could  not  draw 
an  affidavit;  he  then  asked  deponent  what  he  had  best  do  in  that  affair; 
deponent  recommended  him  to  go  to  Mr.  Thomas  Wood,  a  writer,  and 
^ei  him  to  put  down  in  writing  what  he  was  willing  to  swear,  and  send 
It  to  Mrs.  Robins. 

1.  Int.  About  Christmas,  1754,  respondent  received  an  affidavit  from 
London  concerning  said^marriage  for  Thompson  to  swear  to,  but  he  then 
said  times  were  altered  ;  deponent  admonished  him  not  to  swear  falsely ; 
he  replied  that  he  did  not  deny  but  that  the  contents  of  said  affidavit 
were  true,  but  he  should  not  swear  to  it. 

'3.  Int.  Believes  Thompson  was  sent  by  Robins  to  deponent  to  take 
said  affidavit 

2.  Elizabeth  Whitnall. — ^Deponent  was  servant  to  Mr.  Dearie,  and 
was  present  when  William  Thompson  came  to  Mr.  Dearie  and  desired 
him  to  draw  an  affidavit  that  he  was  present  on  16th  June,  1753,  when 
Robins  and  Whitby  were  married,  and  to  swear  him  thereto ;  Dearie 
said  he  was  ill,  and  recommended  him  to  go  to  Thomas  Wood,  and  get 
him  to  draw  an  affidavit ;  this  passed  in  May,  1754. 

3.  Walker  Cartwright,  barber. — Sunday  1 2th  November,  1752,  Mr. 
Clements  sent  for  deponent  and  bid  him  go  the  next  day  to  Stafford  to 
demand  of  Mr.  John  Robins  two  moduses  for  Mrs.  Ann  Whitby *s  estate, 
and  also  a  marriage  fee,  which  he  said  was  due  to  him  for  her  marriage 
to  Robins,  and  said  as  they  had  been  married  sope  time  he  oucht  to  be 
paid,  and  Clements  then  gave  deponent  two  receipts  signed  by  him,  and 
the  whole  was  of  his  handwriting,  and  bid  deponent  deliver  the  same  to 
Mr.  Robins  if  he  paid  said  two  moduses,  but  did  not  give  him  a  receipt 
for  the  marriage  fee,  but  bid  deponent  ^ive  one  if  it  was  paid  to  him, 
and  at  same  time  said  he  expected  Robins  would  give  him  more  than 
his  fee;  Ann  had  then  lived  publicly  with  Robins  as  her  husband>  about 
a  month;  deponent  went  the  next  day;  Robins  paid  him  said  two 
moduses  and  five  shillings  for  a  marriage  fee,  for  which  deponent  gave 
him  a  receipt,  which  was  written  by  Mr.  Robins's  footman  and  deponent 
signed  it;  same  day  deponent  paid  said  money  for  the  moduses  and  fee 
to  Clements;  the  end  of  December  or  January,  1752,  Clements  applied 
to  deponent  to  make  affidavit  that  deponent  did  not  receive  said  moduses 
and  fee  for  him  by  his  order,  and  produced  a  draft  of  an  affidavit  setting 
forth  that  deponent  bad  received  said  money  of  his  own  head,  without 
the  order  or  privity  of  said  Clements ;  such  draft  also  contained  several 
transactions  to  which  deponent  was  an  entire  stranger ;  deponent  told  Cle- 
ments he  was  a  very  wicked  man,  and  that  deponent  would  not  maka 
such  affidavit ;  Clements  still  pressed  deponent  to  swear  to  it,  and  told 
deponent  he  would  give  him  some  of  the  sacrament  money,  but  deponent 
totally  rejected  his  ofier;  in  January,  1753,  deponent  made  affidavit  that 
be  bad  received  the  moduses  and  fee  by  Clements's  order,  and  he  hear- 

of  it  applied  to  deponent  to  know  whether  he  had  done  so ;  deponent 
d  him  he  had ;  then  Clements  said  he  should  have  come  to  him,  and 


IDg 

Mi 


dLMy4«l.  SOI' 

be  would  have  taught  hitn  what  fo  havd  sworn ;  d^neiit  kdOWs  Sir 
William's  seat  in  Coiwich  church,  there  is  no  window  in  it. 

8.  Int.  Respondent  shaves  for  a  penny.  16.  Int.  There  is  a  window 
in  the  stair-case  going  to  Sir  William's  gallerjr. 

4.  Ellen  Cartwrisht. — In  January,  1758,  Mr.  Clements  came  to  depo- 
nent's husband,  Walter  Cartwright,-  and  asked  him  if  he  had  made  ai> 
affidavit  that  he  had  received  of  Mr.  Robins  two  moduses  and  a  mar- 
riage-fee for  him;  deponent's  husband  said  ''Yes;"  Clehfients  replied 
he  had  done  wrong,  he  should  have  come  to  him  to  have  been  taught 
what  to  swear ;  there  is  no  window  in  Sir  William's  seat  in  Coiwich 
church. 

4,  Walter  Cartwrigbt,  sen. — 'There  is  no  window  in  Sir  William's 
seat  in  Coiwich  church. 

2,  Int.  Sir  William  has  two  seats  below,  ki  which  there  is  a  window. 
8.  Int  Sir  William  built  a  gallery  over  said  seat,  the  stairs  of  which  are 
near  said  window.    4.  Int.  The  south  seat  is  Sir  William's. 

6.  William  Draper. — There  is  no  window  in  Sir  William's  seat. 

7.  Ann  Ncvill. — The  same. 

8.  Richard  Bond. — The  same. 

4.  Int.  A  writing  may  be  signed  in  the  Window  by  the  staircase,  if  a 
person  kneels  or  sits  down  to  write. 

9.  Francis  Spencer. — The  same. 

10.  Randolph  Mottershaw. — The  same. 

11.  Charles  Trubshaw. — The  same. 

1.  Int  As  soon  as  one  comes  into  Coiwich  church  at  the  north  door, 
there  is  a  window  where  a  person  may  sign  a  paper  if  he  kneels  or  sits 
on  the  stairs. 

Witnesses  for  Robins  on  another  allegation. 

1.  William  Lithgow.— Knows  the  parties;  deponent  was  at  Mr*  Ro- 
bins's  house  at  Stafford  from  four  or  five  o'clock  in  the  evening  of  15th 
June,  1752,  til)  one  o'clock  in  the  morning;  deponent  went  there  to  wel- 
come Mr.  Robins  to  Staflbrd,  who  had  not  been  there  for  some  time,  and' 
to  assist  the  servant  in  drawing  ale  for  the  burgesses  who  came  there- 
about ten  or  eleven  of  said  night  of  15th  June  as  he  best  remembers  the 
hour;  deponent  saw  Mr.  Robins  come  into  his  house  and  he  then 
appeared  to  be  in  good  health  and  spirits,  and  Richard^Derry  was  then 
there ;  deponent  observed  Robins  whisper  to  Derry,  and  presently  after 
saw  Mr.  Robins,  Derry,  and  William  Thompson  go  into  the  little  par^ 
bur ;  they  staid  there  about  half  an  hour,  and  then  Derry  directly  went 
out  of  the  house,  and  soon  after  Mr.  Robins  went  out  and  did  not  return 
till  near  one  in  the  morning;  deponent  was  then  there  drinking;  depo« 
nent  saw  Robins  on  16th  June  and  he  then  appeared  to  be  in  very  good 
health,  and  able  to  go  to  Castle  church. 

2.  Mary  Bradley. — ^Deponent  was  at  Mr.  Robins's  to  serve  as  cook  on 
15th  June,  1752,  and  staid  there  till  half  past  eleven  that  night;  between 
ten  and  eleven  Robins  canio  into  his  house,  and  he  then  appeared-  to  be 
in  good  health  and  spirits;  Derry  Wds  there;  deponent  saw  Robins 
whisper  him  and  then  they  two  and  William  Thompion  went-into  the 
little  parlour  together,  and'staid  abont  half  an  boor,  and  then  Derry  went 
away,  and  soon  after  Mr.  Robins  went  out;  on  the  16th  June  deponent 
dressed  a  supper  at  Mr.  Scott's  child's  christening,  and  Robins  and 
Nicholls  came  there  together;  believes  they  were  godfathers  to  said 

Tot-  1^.  96  . 
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child,  and  they  supped  at  Scott's ;  Robins  appeared  to  be  in  good 
health. 

3.  William  Marston,  Caq)enter. — ^Deponent  went  to  Mr.  Robins's  on 
15th  June,  1752,  to  welcome  him  home  oetween  ten  and  eleven  at  night ; 
Robins  came  in,  seemed  in  good  health,  and  then  he  and  Derry  and 
Thompson  went  into  the  parlour  together. 

Al  S.  On  3d  Interrogatory,  this  and  most  of  the  witnesses  say  Mrs. 
Hales  spoke  to  them  to  oe  witnesses. 

4.  Ann  Harvey. — On  10th  June,  1752,  Robins  supped  at  Scott's,  and 
appeared  to  be  in  good  health  and  able  to  have  gone  to  Castle  church. 

5.  Ann  Marson. — 16th  June,  1752,  deponent  saw  Mr.  Robins  going 
alone  from  his  own  house  towards  Scott's  house,  and  saw  him  go  into 
said  house  without  any  assistance. 

6.  John  Saunders. — 16th  June,  1752,  deponent  saw  Mr.  Robins,  and 
he  appeared  to  be  in  very  good  health. 

7.  Mary  Bolton. — ^Deponent  was  servant  to  Mrs.  Whitby  at  her  hus- 
band's death ;  heard  his  will  read ;  he  devised  the  guardianship  of  his 
two  sons  to  his  said  wife  during  her  widowhood  only ;  deponent  was 
told  by  Derry  and  others  that  the  marriage  between  her  and  Robins  was 
to  be  a  secret,  because  she  would  lose  the  guardianship  of  her  children, 
and  therefore  the  servants  were  directed  to  speak  of  her  as  a  widow ; 
deponent  believes  said  marriage  was  kept  secret  on  account  of  said 
guardianship  of  her  children;  on  the  29th  August,  1752,  deponent  was 
at  said  Ann  Whitby's  house,  and  said  Ann  was  very  ill  all  that  day,  and 
did  not  write  any  letter  that  day  as  deponent  believes ;  for  deponent  saw 
her  attempt  to  write,  and  she  could  not,  her  hand  trembled  so  much. 

8.  Mary  Nutt— On  the  15th  June,  1752,  Robins  dined  with  Ann  at 
Whitby's,  and  he  seemed  to  be  then  in  very  food  health,  and  said  he 
was  come  from  Lord  Uxbridge*s,  and  he  and  Ann  walked  out  for  an 
hour  before  dinner,  and  he  walked  without  assistance,  and  did  not  seem 
tired  when  he  came  in  again;  after  the  16th  June,  Ann  often  spoke  to 
deponent  of  her  marriage,  but  enjoined  deponent  to  keep  it  secret;  in 
■aid  month  Robins  came  to  Ann's  house,  and  he  and  she  both  charged 
deponent  and  Derry  to  keep  their  marriage  secret ;  the  reason  they  gave 
was  because  she  would  lose  the  care  of  her  children ;  deponent  has 
heard  Mr.  Whitby's  will,  by  which  the  guardianship  was  given  to  her 
only  during  her  widowhood,  and  therefore  she  was  spoken  of  and  treated 
as  a  widow ;  but  Sir  William's  behaviour  to  her  obliged  her  to  publish 
her  marriage  in  October,  1752,  and  she  thereby  lost  the  care  of  her  chil- 
dren; deponent  was  with  Ann  the  whole  day  of  29th  August,  1752,  and 
is  certain  that  Ann  did  not  write  any  letter  that  day,  but  was  very  ill 
and  unable  to  write ;  deponent  saw  her  attempt  to  write  that  day  upon 
business,  but  she  was  not  able  to  write,  her  hand  trembled  so  much  (as 
she  said)  occasioned  by  the  ill-treatment  she  had  met  with  at  Clements's 
on  26th  Augusts 

9.  John  Blakemore.-— On  15th  June,  1752,  Robins  appeared  to  be  in 

Sood  health ;  deponent  saw  him  and  Ann  walking  both  before  and  after 
inner,  and  believes  they  walked  together  an  hour  each  time,  and  he  did 
not  seem  fatigued;  he  got  into  the  chaise  when  he  went  away  without 
any  help*  and  Mr.  NichoUs,  since  dead,  was  with  him ;  Ann  was  above 
stairs  all  day  of  29th  August,  1752,  and  therefore  deponent  did  not  see 
her  that  day. 

10.  Hannah  Wright — ^Deponent  went  to  live  with  Ann  as  house- 


2Lbb,42K  203 

keeper  on  3d  April,  1752,  and  staid  with  her  about  two  years  and  a 
halt;  on  the  29 tn  August,  1752,  Ann  was  very  ill;  deponent  does  not 
believe  she  wrote  any  letter  that  day,  for  she  did  not  seem  capable  of 
writing  one ;  believes  her  illness  arose  from  ill-treatment  at  Clements^s  on 
26th  August. 

11.  Ann  Locksdale. — In  the  middle  of  June,  1752,  Robins  jeas  at 
Scott's,  and  appeared  to  be  in  a  weak  condition. 

8.  Int.  Believes  Scott's  child  was  baptized  at  home  on  Robins's  ac- 
count, who  could  not  well  walk  to  the  church. 

12.  John  Buchanan,  M.  D. — Deponent  was  with  Robins  at  Nicholls's 
on  15th  June,  and  he  then  seemed  to  be  an  invalid. 

2.  Int.  Robins  was  reputed  to  drink  hard,  and  he  seemed  to  be  im- 
paired and  in  a  feeble  state ;  in  a  morning  he  was  very  weak  and  scarce 
able  to  hold  a  dish  of  tea.  4.  Int.  Dr.  Wilks  is  a  physician  of  great 
eminence.  6.  Int.  Believes  Dr.  Wilks,  by  talking  with  Robins  on  16th 
June,  might  judge  of  his  heahh. 

13.  Randolph  Mottershaw. — There  is  no  window  on  the  right  hand  of 
the  church  at  Colwich  ;  on  the  south  side  there  is  a  window  m  which  a 
person  sitting  on  the  stairs  might  write. 

14.  Charles  Trubshaw. — No  window  in  Sir  William's  gallery. 
1.  Int.  Same  as  the  rest. 

15.  Thomas  Nevill. — The  same. 

Read  paper  D.  dated  9lh  May,  1754. — **  I,  William  Thompson,  pro- 
mise to  aeclare  on  oath  that  I  was  present  on  16th  June,  1752,  and  saw 
Mr.  Robins  and  Mrs.  Whitby  married." 

Witnesses  for  Sir  William. 

1.  John  Dunn. — In  Sir  William's  old  seat  there  was  a  window  about 
four  feet  seven  inches  and  upwards  from  the  ground,  and  though  it  is 
not  in  the  gallery,  it  is  commonly  called  the  window  in  Sir  William's 
seat. 

Three  more  witnesses  to  the  same  purpose  not  read. 

Dr.  Hay*s  argument  for  Mrs.  Robins,  alias  Whitby.— Sir  William's 
courtship  was  from  June  to  September,  1752;  to  his  suit  she  pleaded  in 
bar  that  she  was  the  wife  of  Robins,  and  therefore  not  liable  to  answer 
to  Sir  William  on  a  charge  of  adultery,  but, Sir  William  insists  on  his 
marriage  with  her  in  order  to  be  divorced  from  her.  That  Robins  was 
living  on  23d  September,  1752,  appears  from  Clements's  receipts  to  him 
in  November,  1752.  She  has  alleged  that  she  was  married  to  Robins  on 
16th  June,  1752;  I  shall  not  lay  great  stress  on  the  contract,  because  the 
same  witnesses  prove  the  contract  and  the  marriage;  if  there  had  not 
been  a  real  marriage  she  would  have  rested  on  the  contract.  Mr.  Robins 
died  in  1754,  the  contract  is  of  his  handwriting,  the  marriage  is  a  fact, 
and  must  be  proved  by  positive  evidence,  ana  is  not  to  be  set  aside  by 
conjectures.  Richard  Derry's  character  is  unimpeached ;  he  is  sup- 
ported by  Nutt  and  Bailey ;  they  are  also  supported  by  a  marriage  bond 
and  a  warrant,  and  an  entry  in  the  parish  register;  their  objection  is, 
that  no  regard  is  to  be  paid  to  the  register  or  to  the  witnesses ;  first,  as 
to  the  entry — it  is  to  be  contradicted  by  declarations,  and  an  affidavit  of 
Come  to  set  aside  his  own  act,  his  declarations  also  are  contradictory  to 
one  another.  I  object  even  to  the  competency  of  Corne,  he  speaks  to 
repeated  conversations  with  Hickin,  who  is  proved  to  be  living,  and  yet 
he  is  not  examined,  and  therefore  Corne's  affidavit,  &c.  is  not  the  best 
evidence  that  could  have  been  had ;  it  does  not  appear  to  me  that  the 
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fit^y  is  oni^  nuiui^ ;-  Bcookes  U  certain  there  was  na  rasure  jd  the  entry 
09  15th  Jiuie^  1753»  aod  Dmdii»  their  witaessi  says  the  saene*  so  Coroe  10 
contradicted  by  two  witnesses.  Seckerson  says  Come  told  him  in  Sep- 
temberi  1753,  that  he  had  forgot  to  register  Ward's  child.  Come  died 
in  November,  1753 ;  in  December,  1752,  he  on  his  canonical  obedience 
deplared  to  the  Bishop  that  he  had  married  Mrs.  Whitby  and  Robins  on 
16th  June ;  they  have  admitted  that  Come  deserves  no  credit  by  hims^, 
and  he  is  supported  only  by  William  Thompson,  who  is  clearly  perjured. 
Thompson,  upon  his  first  examination,  owns  he  signed  the  declaration 
marked  D. ;  upon  his  second  examination  he  denies  it,  and  Dearie  ex- 
pressly contradicts  him ;  their  great  point  was  to  show  a  marriage  op 
Oih  October,  1752,  between  Mr.  Robins  and  Mrs.  Whitby,  and  this  is  to 
be  proved  by  Corne,  who  was  guilty  of  forgery,  and  by  Thompson,  who 
is  perjured ;  the  declarations  made  by  Ann  and  Robins  that  the  marriage 
was  off,  shows  there  was  a  rumour  of  the  marriage  in  the  country ;  they 
have  not  proved  that  Robins  was  not  at  Castle  church  on  16th  June. 
Vaughan  and  Nicholis  swear  Robins  did  not  so  out  of  Nicholls's  house 
on  15th  June  at  night  till  between  twelve  and  one,  this  is  contradicted 
by  three  witnesses,  who  saw  him  at  his  own  house  with  Derry  about  tea 
that  night;  he  dined  and  supped  abroad  on  16ih  June,  which  proves  he 
was  not  very  ill ;  it  has  been  attempted  to  impeach  Derry  by  the  evi« 
dence  of  Lukin  and  Greatholder,  but  tney  do  not  contradict  him ;  another 
objection  i^  made  to  him  that  he  swears  he  signed  the  declaration  of 
,2Ut  August  by  force,  having  been  compelled  to  sign  it  by  threats^ 
whereas  they  say  he  did  it  voluntarily— Victor  proves  he  was  threat- 
ened. No  particular  impeachment  of  Nutt  and  Bailey,  they  rely  on  two 
grand  particulars^her  letter  said  to  be  written  to  Sir  William  on  S9th 
August,  1752 — and  the  marriage  articles  of  22d  September,  1752.  Vic- 
tor to  4th  interrogatory  says,  he  gave  a  copy  of  his  letter  to  Ann,  to  Sir 
William  :  why  was  it  not  introduced  to  show  the  date,  and  why  was  not 
Sir  William's  butler  examined,  with  whom  Victor  left  his  letter  to  be 
carried  to  Ann?  All  her  family  swear  that  Ann  was  not  abroad  on  29th 
August,  1752,  and  yet  the  letter  suppos.ed  to  be  written  to  Sir  William 
onUhat  day,  speaks  of  her  going  aoroad  that  day. — As  to  the  articles» 
every  part  of  tnem  is  improbable; — the  witnesses  are  contradicted  as  to 
the  window  where  they  were  signed ;  if  Cartwright  and  his  wife  can 
be  believed^  Clements  is  a  most  infamous  man;  the  articles  import  fraud, 
she  bars  herself  of  dower,  and  gives  Sir  William  300L  a-year  of  her 
jointure.  Clements  to  6th  interrogatory,  on  his  second  examination, 
says  Ann  sent  him  a  card  sealed  up,  to  desire  him  to  bring  her  the  arti- 
cles; that  card  is  not  exhibited;  it  she  had  signed  articles  on  23d  Sep- 
tember, that  fact  would  not  disprove  positive  evidence  of  a  marriage  on 
J  6th  June. 

Dr.  Simpson,  same  side. — They  have  not  disputed  the  contract  being 
in  the  handwriting  of  Robins ;  Dunn  swears  positively  that  the  entry  in 
the  register  appearec^  to  him  fair  when  he  inspected  it  soon  after  12lh 
October,  1752,  and  there  was  then  no  paper  pinned  to  the  register ;  Corne 
applied  to  know  where  Ward's  child  was  buried  in  September,  1753,  ten 
months  after  the  entry  had  been  seen  fair  by  Brookes  and  Dunn,  and, 
therefore,  Corners  account  of  his  erasing  the  burial  of  Ward's  child  must' 
be  false.— Affidavits  have  been  received,  where  the  witness  has  been 
indifferent  as  to  the  facts;  in  civil  actions  one  affidavit  cannot  be  re- 
ceived a^  evidence.  The  bond  fron)  Robins  to  Corner  dated  in  December, 


17fi9«  was  to  indftjce  him  <«0  he  says)  to  aher  the  r^ister^-^it  ig  a  geM- 
;ral  bond  to  iDdemnify  him  from  a  clandestine  marriage ;  it  is  mo^t  Uketjr 
Cor  ne's  .illness  arose  from  hi3  affidavit;  no  witness  speaks  to  a  marriage 
x>n  0th  October,  1752,  but  Thompson ;  Clements  and  Wolseley  both  say 
the  articles  were  signed  on  23d  September,  1752,  immediately  before 
the  ceremony ;  Blakemore  and  all  her  servants  swear  she  was  ill  on  29th 
August,  1752 ;  notwithstanding  the  afliection  they  pretend  Ann  had  for 
Sir  William,  she,  according  to  their  suggestion,  married  Robins  a  fort* 
night  after  they  pretend  she  married  Sir  William.  Nutt  and  Derry  both 
say*  Sir  William,  on  27th  August,  insisted  that  he  was  married  to  bar 
the  night  before,  and  she  then  insisted  on  having  back  the  paper  she  had 
signed  the  night  before ;  they  have  not  attempted  to  contradict  any  part 
octhese  facts ;  the  paper  signed  by  her  on  26th  August  was  not  witne»> 
sed  then,  and  probably  it  was  attested  afterwards,  and  the  date  altered 
to  September.  Mr.  Wolseley  swears  the  articles  were  executed  in  a 
window  on  the  right  hand  going  into  Colwich  church  from  the  road,— 
Mrs.  Clements  does  not  know  what  window  it  was  done  in, — Mr.  Wol- 
seley says,  that  he  attested  them  afterwards  at  Clements's  house,  but  yet 
Wolseley's  name  stands  first  in  the  attestation, — Mr.  Wolseley  varies 
in  his  account  on  his  second  examination ;  the  demand  of  moduaes  and 
a  fee  from  Robins  is  strong  evidence  against  Clements ;  the  witnesses  to 
Robins's  bemg  with  Derry  and  Thompson  in  his  parlour  on  15th  June  at 
night,  are  not  contradicted. — Derry,  to  interrogatories,  denies  that  be 
ever  had  any  conversation,  to  the  best  of  his  remembrance,  with  Sir 
William's  servants  about  Ann's  marriage  with  Sir  William,  except  that 
be  said,  if  such  a  thing  could  be  as  her  marrying  Sir  William,  she  woqld 
knock  him  up  in  a  twelvemonth.  Lukin  knows  nothing  of  the  conversa* 
tion  with  Derry,  and,  therefore,  the  case  stands  upon  Grealholder's  evi- 
dence alone. 

Dr,  Smalbrohe^  contra,  for  Sir  William  Wolseley. — I  shall  show  she 
has  totally  failed  in  her  plea  of  marriage.  She  pleaded  courtship  by 
Robins,  from  April,  1751,  but  has  not  attempted  to  prove  it,  no  letter  has 
been  produced  from  him  to  her;  if  the  contract  had  been  proved,  it 
would  have  been  clear  evidence  of  prior  intention  to  marry ;  the  con** 
tract  was  not  executed  at  the  time  it  bears  date,  as  is  clear  from  circum- 
stances. She  could  not  have  been  afraid  of  being  forced  to  marry  Sir 
William,  if  she  had  been  contracted  to  Rabins ;  when  the  double  mar- 
riage was  discovered  in  October,  the  contract  was  not  spoken  of;  Derry 
and  Nutt,  in  their  affidavits  in  the  King's  Bench,  did  not  mention  a  con- 
tract, it  was  not  produced  till  November,  1755;  by  it,  they  agreed  to 
solemnize  marriage  in  face  ecdesica  on  or  before  3 1st  August,  1752-^ 
the  limiting  it  to  that  time  is  suspicious ;  Nicholls  swears  Robins  did  not 
stir  out  of  her  house  on  15th  June,  till  one  in  the  morning,  and  she  is 
supported  by  Yaughan;  as  Robins  was  with  Ann  on  15th  June,  they 
would  certainly  have  settled  the  bond  of  the  marriage  then,  if  they  had 
intended  to  marry  the  next  day ;  the  date  of  the  marriage  bond  is  plainly 
false ;  from  his  weakness  and  the  badness  of  the  weather,  it  is  highly 
improbable  that  Robins  should  have  been  at  Castle  church  on  16th  June, 
1752 ;  they  have  not  specified  how  Robins  went  to  Castle  church,  whe- 
ther on  foot,  on  horseback,  or  in  a  carriage ;  he  could  not  go  on  foot— ^ 
he  declared  he  had  not  rode  on  horseback  for  many  months — ^if  in  a  car- 
riage somebody  must  have  seen  it ;  no  proof  that  he  or  Come  were 
abroad  that  morning.    Nutt  says  Ann  told  her  of  her  marriage  on  16th 
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June ;  her  declarations  to  Mr.  Whitby,  to  Mr.  Crutchley,  and  to  Mary 
Flint  were  voluntary.  Robins  disavowed  this  marriage,  for  he  went  to 
France  as  soon  as  the  subsequent  marriages  were  discovered ;  they  did 
not  intend  a  secret  marriage,  as  appears  from  what  is  said  to  be  their 
own  act,  for  by  the  contract  they  agreed  to  be  married  in  facie  ecchsitB. 
The  entry  in  the  register — the  license  for  the  marriage — all,  made  it 
public;  the  contract  was  ipsius  matrimoniumf  an  actual  subsequent 
marriage  jivas  therefore  unnecessary.  Come  was  ten  years  surrogate  at 
Litchfield ;  no  impeachment  on  his  genera]  character ;  his  affidavit  was 
his  solemn  dying  declaration ;  perfect  agreement  between  his  declara- 
tions and  the  proofs  in  the  cause ;  Corne  did  not  return  the  bond  and 
warrant  till  18th  December,  his  first  return  after  9th  October.  Ann  has 
pleaded,  and  therefore  cannot  deny,  a  rasure  in  the  register.  The  fright 
Corne  expressed  to  Seckerson,  shows  he  had  something  of  more  conse- 
quence on  his  mind  than  barely  the  entry  of  the  burial  of  Ward*s  child. 
NichoUs  knew  Robins  was  at  Lord  Uxbrid^e's  on  9th  October,  for  he 
dined  with  him  there  that  dav.  The  bond  of  indemnity  is  dated  23d 
December,  1752.  Michael  reak  confirms  Corne  as  to  his  going  to 
Hickin ;  Hickin  was  much  interested  to  have  cleared  up  the  charges 
against  him.  Corne  never  varied  in  his  account  after  March,  1758. 
Pardo  was  told  by  Corne  that  he  had  entered  the  marriaee  on  9th  June, 
and  he  showed  Pardo  the  register, — ^the  entry  was  on  16th  June,  and  was 
then  on  a  rasure.  Bailey  proves  a  couple  were  married  in  July,  but  does 
not  prove  the  day  or  the  parties.  The  Bishop  of  Litchfield  and  Mrs. 
Nicholls  prove  there  was  a  report  of  a  marriage  between  Ann  and  Sir 
William ;  there  was  no  inconsistency  in  Clements's  asking  for  the  mo- 
duses  and  fee  in  case  Robins  was  married  to  Ann.  Cartwright  and  his 
wife  cannot  be  believed ;  six  witnesses  proved  Ann  played  at  cards  on 
26th  August ;  the  conversation  between  bir  William  and  Ann  after  26th 
August,  deposed  to  bv  Nutt  and  Derry,  is  absolutely  incredible ;  the  alle- 
gation as  originally  arawn,'only  alleged  that  Ann  did  not  write  any  letter 
on  29ih  August,  1752, — the  Court  intimated  that  this  would  not  be  a 
sufficient  plea — that  she  ought  to  allege  that  she  was  so  ill,  that  though 
she  attempted  to  write  on  that  day  she  was  not  able  to  do  it,  and  so  the 
witnesses  swore  up  to  what  they  understood  was  necessary.  There  are 
objections  to  Derry  and  Nutt,  Derry  has  attested  a  bond,  which  he  says 
was  executed  on  15th  June,  but  is  dated  9th  June;  Derry  says  he  signed 
his  declaration  by  force,  whereas  no  force  was  oflered  him.  Mr.  Robins 
has  given  false  and  dilatory  pleas. 

Dr.  Betteswartht  same  side. — The  contract  is  quite  out  of  the  question ; 
the  transaction  with  Sir  William  was  known  in  the  country ;  they  plead- 
ed that  the  bond  was  executed  on  9th  June,  in  the  allegation  which  Ann 
fave  in,  in  March,  1754.  Derry's  account  of  what  passed  on  the  15th 
une  is  improbable.  Robins  alighted  that  night  at  Nicholls's  and  did  not 
go  home  till  one  in  the  morning;  they  have  not  produced  Robins's letter 
of  15th  June  to  Ann;  there  is  no  evidence  of  notice  given  to  Corne  to 
marry  them  on  16ih  June,  impossible  Robins  should  go  in  a  carriage  to 
Castle  church  without  its  being  known ;  he  was  in  a  very  bad  state  of 
heakb,  and  it  was  a  very  wet  morning;  grossly  improbable  that  Bailey 
should  be  warned  by  Corne  only  to  know  nothing  of  the  matter.  Mrs. 
Nicholls  swears  Thompson  said  Robins  was  in  bed  at  eight  in  the  morn- 
ing of  16th  June;  I  am  little  concerned  for  Thompson's  evidence,  it  is 
not  to  be  much  credited,  but  must  observe  he  could  have  no  view  in 


2  Lbb,  4^L  207 

■wearing  that  he  did  not  sisn  the  paper  D*  Gome's  first  declaration 
could  not  be  true,  for  he  told  the  bishop  he  had  married  them  between 
eleven  and  tweWe  in  the  morning,  and  at  first  said  he  had  married  them 
on  0th  June.  Dunn  upon  first  view  did  not  see  the  rasure,  but  he  after* 
wards  saw  it  Seckerson  deposes  to  the  end  of  September,  1753,  when 
Come  applied  to  him  to  learn  the  day  when  Ward's  child  was  buried ; 
to  the  second  interrogatory  Clements  savs,  Ann  requested  him  not  to 
enter  her  marriage  with  Sir  William.  They  have  pleaded  that  the  entry 
of  her  marriage  with  Robins  was  written  on  a  rasure,  and  therefore  can- 
not now  deny  that  fact.  Come  returned  the  bond  and  warrant  into  the' 
bishop's  office  on  18th  December,  1752,  the  first  return  he  made-  after 
9th  October.  Derry  and  Nutt  say  Robins  and  Ann  called  them  into  the 
parlour  in  June,  and  told  them  they  were  married,  and  bid  them  keep  it 
secret;  the  articles  are  a  disavowal  under  her  hand,  of  her  marriage 
with  Robins ;  Ann  only  dictated  to  Clements  the  alterations  she  would 
have  made  in  the  articles;  the  letter  of  29th  August,  1752,  from  Ann  to 
Sir  William,  shows  her  great  liking  to  him ;  Bolton  is  introduced  to  prove 
Ann  could  not  write  on  20th  August ;  Derry,  Nutt  and  Thompson  (as  she 
says)  all  told  her  the  secret  of  Ann's  marriage  to  Robins ;  we  could  not 
examine  Hickin,  because  he  is  charged  by  us  with  subornation  of  per* 

jury- 

Dr.  Hatfs  reply. — ^Four  witnesses  must  be  adjudged  to  be  perjured  if 
sentence  is  given  against  Ann's  marriage  with  Rooins :  if  Robins'was 
married  to  Ann  on  9th  October,  it  would  follow  that  he  could  not  have 
been  married  to  heron  16th  June,  1752;  but  they  have  not. proved  a 
marriage  on  9th  October ;  Corne  was  guilty  of  forgery,  and  therefore 
cannot  he  received  as  a  witness;  Clement's  character  is  strongly  afifected 
by  Cartwright  and  his  wife, — the  letter  of  29th  August  is  proved  only 
by  Victor.  Why  did  not  they  interrogate  Derry  as  to  the  manner  in 
which  Robins  came  to  Castle  church  1  if  the  fact  of  Mrs.  Robins  releas- 
ing her  jointure  to  Sir  William  had  been  proved,  it  would  have  been  an 
evidence  that  she  was  married  to  Robins. 

Dr.  Simpson*s  reply  on  same  side. — The  fact  which  alone  was  mate- 
rial for  them,  was  to,  have  proved  that  Robins  and  Ann  were  married 
on  9th  October,  1752,  which  they  have  not  proved ;  it  is  not  likely  Ann 
and  Robins  should  desire  Corne  to  alter  the  register  which  was  fair. 
Corne  told  the  bishop  that  the  marriage  was  to  have  been  on  9th  June, 
but  Robins  sent  him  word  it  could  not  be  that  day,  and  therefore  the 
bond  and  warrant  were  prepared  and  dated  on  9th  June  ;  Mr.  Robins 
made  no  declarations,  relative  to  the  marriage,  till  after  16th  June. 

JuDOMBNT — Sir  Georob  Lee. 

Though  there  were  objections  to  the  witnesses  on  both  sides,  I  was  of 
opinion  that  the  weight  of  the  evidence  was  in  favour  of  the  marriage 
on  16th  June,  1752.  Derry  and  Nutt  had  deposed  to  conversations 
between  Ann  and  Sir  William,  which  seemed  improbable,  but  their 
general  characters  were  unimpeached,  and  witnesses  against  whose 
general  characters  there  was  no  exception,  were  not  to  be  rejected  upon 
conjectures,  suspicions,  and  supposed  improbabilities  only.  Derry  nad 
sworn  positively  that  he  was  present,  and  saw  Mr.  Robins  and  Mrs. 
Whithy  married  on  16th  June,  and  his  name  appears  as  a  witness  to 
the  marriage  bond, — Nutt  has  sworn  positively  that  Mrs.  Whitby  told 
her  on  15th  June,  that  she  was  to  be  married  to  Mr.  Robins  the  next 
morning,*— that  Whitby  went  out  very  early  the  next  morning,  and  when 
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she  refarned  home,  lold  her  she  was  tnarri^d  to  Robins,  and  th#y  were ' 
supported  by  Bailey,  against  whom  there  is  no  exception  whatsoever ; 
and  also  by  Seckerson,  who  swears  Corne  told  him  in  June,  1752,  that 
be  had  married  a  couple  of  fortune  that  month,  and  he  should  have  hitf 
fee  as  clerk  of  the  parish,  but  the  marriage  was  not  at  that  time  owned, 
--^and  that  in  October  following  Corne  told  him  the  couple  he  had  men- 
tioned to  him  to  have  been  married  in  June  as  aforesaid,  were  M,r. 
Robins  and  Mrs.  Whitby — an  alibi  of  neither  of  the  parties  was  proved, 
for  though  it  had  been  attempted  to  prove  that  Mr.  Robins  was  unable 
to  go  to  Castle  church  on  16th  June,  yet  the  proof  was  deficient,  for  he 
bad  travelled  several  miles  on  the  15th  June,  supped  abroad  that  night, 
and  dined  and  supped  abroad  on  16th  June,  and  there  was  no  proof 
that  he  had  not  been  out  of  his  house  the  morning  of  16th  June ;  on  the 
contrary,  William  Thompson,  who  was  the  principal  witness  for  Sir 
William,  was  so  grossly  perjured  in  this  cause,  that  no  credit  in  law 
could  be  given  to  any  thing  he  deposed,  so  that  the  fact  that  Robins  and 
Whitby  were  married  on  9lh  October,  1752,  and  not  before,  rested  solely 
on  the  declarations  and  affidavit  of  Corne,  which,  as  he  was  dead,  I 
was  of  opinion  would  be  good  adminicular  proof  to  support  other  wit- 
nesses, but  was  not  of  itself  sufficient  evidence  to  support  facts  contrary 
to  his  own  acts,  not  only  as  his  evidence  tvas  ex  partem  but  also  as  he 
appeared  to  have  acted  very  improperly,  for  if  he  nad  erased  the  regis- 
ter and  made  a  false  entry,  he  was  guilty  of  a  sort  of  forgery,  and  if  he 
had  not  done  so,  he  was  guily  of  perjury,  and  therefore  I  could  not  con- 
sider his  affidavit  and  declarations,  standing  unsupported,  as  any  evi- 
dence at  all.  As  to  the  letter  from  Ann  to  Sir  William,  said  to  be 
written  on  29th  August,  I  did  not  think  that  point  was  proved,  for  though 
Victor  swears  he  wrote  to  Ann  on  29th  August,  and  that  he  never  wrote 
any  other  letter  to  her,  and  she,  in  her  letter  to  Sir  William,  says  she 
had  that  morning  received  a  letter  from  Victor,  yet  it  does  not  appear 
that  Sir  William's  butler,  with  whom  Victor  left  his  letter,  deUvered  it 
to  Ann  that  day,  and  consequently  the  date  of  her  letter  is  not  fixed  to^ 
be  on  29th  August ;  on  the  contrary  I  must  believe  she  did  not  write  it 
on  29th  August,  because  three  or  four  witnesses  have  positively  sworn 
she  was  so  ill  on  that  day  and  her  hand  trembled  so  nnich,  that  though 
she  attempted  to  write,  she  was  utterly  unable  to  do  it,  and  that  she  was 
not  abroad  that  day,  though  in  the  letter  she  mentions  she  was  going 
abroad. — ^As  to  giving  encouragement  to  Sir  William,  and  signing  mar^ 
riage  articles,  it  was  not  more  extraordinary  than  the  rest  of  hec  conduct, 
for  it  was  not  more  improbable  that  she  should  marry  Mr.  Robins  on 
16th  June,  and  afterwards  marry  Sir  William  on  23d  September,  than 
it  was  that  she  should  marry  Sir  William  pn  the  23d  September,  and 
marry  Mr.  Robins  on  the  9th  October  following,  which  Sir  William  hsd 
alleged,  and  attempted  to  prove  she  had  done ;  and  therefore,  upon  the 
whole,  I  pronounced  by  interlocutory,  that  from  the  pnx>fs  in  the  cause, 
it  appeared  to  me,  that  Mrs.  Ann  Whitby  was  married  to  Mr«  John 
Robins  on  16th  June,  1752,  who  was  living  on  the  28d  September  1752» 
and  therefore  I  admitted  her  plea  in  bar,  and  dismissed  her  from  Sir 
WiHiam  Wolseley's  suit,  but  without  costs. 
Sir  William**  proctor  appealed.(«) 

(a)  The  jadffes  delegates  named  in  this  commiasion  were — 
*  Edward  Ehirlaf  Warwick  and  HoUwd;  John  Lord  Biahop  of  Sdlatarf ,  Hmm  Liitf  JKihop 
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«r  GlooMfter,  John  Lord  Bidiopof  Briftol,  Hairh  Lord  WiOooriibT,  of  Parhtiii,  John  Lord 
Berkeley  of  Stratton,  Mr.  Justice  Deniaon,  Mr.  Jiuttioe  Clive,  Mr.  BUon  Legge,  Sir  Thomas 
Sttolsbary,  and  Drs.  Walker,  Collier,  Dacarol  ahd  Clarke. 

They  accepted  theoommissioD  on  the  24th  December,  1757,  and  the  eaose  was  proceeded  in 
mider  the  title  of  **  Sir  William  Wolaeley  of  Wolaeley,  in  the  county  of  Stafford,  Bart,  the 
lawfnl  husband  of  Dame  Ann  Wolaeley,  falsely  calling  herself  Robins  «.  the  said  Dame  Ann 
Wolseley,  ialaelv  calling  herself  Robins,*'  for  a  considerable  time,  but  nefer  came  to  a  hearing, 
ibr  on  the  Ist  February,  1759,  the  proctor  of  Sir  William  Wolaeley  exhibited  a  special  proxy 
under  the  hand  and  seal  of  his  party,  by  which  he  renounced  the  appeal;  whereupon  the  con- 
delegates  assigned  the  cause  for  sentence  before  the  whole  commission,  and  on  the  3d  July, 
1759,  the  court,  by  its  final  decree,  pronounced  against  the  appeal*  and  remitted  tiie  cause  to 
the  Arches  Court. 


PREROGATIVE  COURT  OF  CANTERBURY. 

HASELFOOT  against  HASELFOOT.— p.  477. 

An  inventory  decreed. 

Vezey  Haselfoot  died  intestate  in  November,  1756 :  left  three  chil* 
dren  and  three  grandchildren ;  caveat  was  entered  by  Harvey,  who 
married  deceas.ed's  daughter,  in  behalf  of  his  children  by  her.  Mr. 
Parrer,  Harvey's  proctor,  prayed,  and  it  not  being  opposed,  the  Court 
decreed  a  commission  of  appraisement,  but  afterwards  Farrcr  subducted 
his  prayer,  and  did  not  lake  out  the  commission ;  then  administration 
was  granted  in  February,  1757,  to  William,  deceased's  eldest  son,  and 
Thomas,  another  son,  and  all  the  rest  of  the  relations  entitled  to  distri- 
bution agreed  in. writing  that  the  effects  should  be  appraised  by  friends 
therein  named,  who  accordingly  appraised  them,  notwithstanding  which, 
Thomas  cited  William  to  exhibit  an  inventory  and  account,  and  to  give 
further  security,  and  upon  the  return  of  the  process  prayed  a  commission 
of  appraisement,  which  William  opposed,  but  declared  he  was  ready  to 
exhibit  an  inventory. 

I  rejected  Thomas's  prayer,  and  decreed  William  to  give  in  an  inven- 
tory. 


CUNNINGHAM  against  ROSS.— p.  478. 

A  will  not  attested  by  witnesses  holden  to  be  entitled  to  probate. 

Administration  cum  tesiamento  annexo  decreed  to  the  universal  legatee,  ibe  having  first  proved 
herself  to  have  been  the  widow  ot'the  testator. 

Dr.  Bettesworth  for  Elizabeth  Cooper,  alias  Smith,  alias  Cunningham. 
—David  Cunningham  died  in  October,  1755 ;  on  8th  July,  1753,  he  made 
his  will  all  in  his  own  handwriting  in  these  words : 

**  I,  Master  David  Cunningham,  doctor  in  medicine,  do  hereby  give, 
grant,  bequeath  to  Mrs.  Elizabeth  Cooper,  alias  Smith,  out  of  love  and 
affection,  all  my  bonds,  billd,  ready  money  and  goods  belonging  to  me, 
lyinff  in  the  lodgings  I  possess  in  the  house  belonging  to  Mr.  Smith  the 
trunkmaker  near  Charing*Cross,  and  that  none  of  my  relations  shall 
trouble  or  molest  her  in  any  manner  of  way,  but  after  her  decease  to 
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bestow  611  thetki  abeording  to  hef  pleasure ;  this  I  do  in  soundness  of 
body  and  mind.    Signed  by  me  the  8th  of  July»  1752.    I  say  by  me, 

Witness,  David  Cunningham. 

Andrew  Nasb,  Amen.** 

Margaret  Smith. 

The  witnesses  wrote  their  names  by  mistake  on  the  will  as  persons  who 
eoisM  prove  his  handwriting,  for  the  will  was  not  executed  by  deceased 
in  presence  of  witnesses.  Elizabeth  Cooper  lived  with  him  as  his  house- 
keeper and  companion,  on  the  9th  February,  1754,  he  being  a  very  old 
man,  married  her,  who  was  not  young ;  on  deceased's  death  she  applied, 
as  widow  and  universal  legatee,  for  administration  cum  festamertto 
annexo.  Caveat  was  entered  by  Cheslyn  for  Robert  Ross,  deceased's 
nephew  and  n6xt  of  kin ;  Hughes,  her  proctor,  denied  Ross's  interest, 
and  Cheslyn  denied  her  interest  and  opposed  the  will.  First  session, 
Easter  Term,  1750,  Cheslyn  propounded  Ross's  interest,  she  then  con- 
fessed it,  and  paid  costs.  Second  session  Trinity  Term,  1756,  Smith, 
DOW  proctor  for  her,  pleaded  her  interest  and  the  will  in  separate  allega- 
tions* Cheslyn,  in  Hilary  Term,  1757,  gave  in  an  allegation,  and  has 
examined  witnesses;  he  afterwards  offered  another  allegation,  which 
was  rejected.  Two  Questions ;  1st,  whether  she  had  proved  her  mar- 
riage; 2d,  whether  she  has  proved  the  will  Ross  has  pleaded  nothing 
to  afiect  the  will,  but  we  have  fully  proved  it  to  be  the  deceased's  hand- 
writing. They  were  married  at  Keith's  chapel,  the  parson  proves  that 
he  married  two  persTons  of  their  names,  Drummond,  the  clerk,  proves 
their  identity,  the  deceased  confessed  the  marriage ;  they  have  attempted 
to  prove  she  lived  with  him  only  as  a  servant,  and  had  been  mistress  to, 
and  had  children  bv,  one  James  Smith,  but  have  not  proved  she  passed 
for  Smith's  wife ;  they  have  indeed  exhibited  an  entry  of  the  baptism  of  a 
child  as  the  son  of  James  and  Elizabeth  Smith. 

Dr.  Hay  for  Robert  Ross. — Deceased  had  no  effects  at  Smith's  house 
when  he  died,  for  he  was  removed  from  thence  and  lived  in  Cranbourn- 
Ailey ;  the  paper  is  imperfect;  there  is  no  declaration  prior  or  subsequent ; 
two  witnesses  to  the  marriage ;  we  have  proved  her  to  be  an  infamous 
woman ;  courtship  pleaded  but  not  proved. 

Witnesses  for  Cunningham  on  the  will. 

1.  John  Johnson,  Esq.  set.  24. — Deponent  well  knew  deceased ;  has 
often  seen  him  write ;  well  knows  his  handwriting ;  the  will  is  all  of  his 
writing. 

1.  Int.  Never  knew  producent  called  by  any  names  but  Smith  and 
Cunningham,  and  all  the  time  deponent  knew  her  she  lived  with  deceased, 
but  cannot  say  whether  as  a  servant  or  not  2.  Int.  Has  heard  she 
was  married  to  or  kept  company  with  one  Smith.  3.  Int.  Believes  she 
went  by  name  of  Smith  in  deceased's  lifetime;  cannot  telL whether  she 
claimed  to  be  married  to  him  till  after  his  death  or  not.  4.  Int.  Deceased 
was  about  eighty-three  years  old  at  his  death.  23.  Int  Producent  some 
time  mgo  gave  deponent's  wife  a  handkerchief,  which  she  said  she  would 
be  paid  for,  if  she  lost  her  cause. 

8i  Thomas  Calloway,  gent. — Deposes  to  the  huidwriting  of  deceased; 
came  to  know  him  by  knowii^  producent ;  never  saw  deceased  write, 
but  has  received  letters  from  him ;  believes  the  will  is  deceased's  writ- 
ing- 

1.  Int  Knows  nothing  of  producent  being  a  loose  woi^a&    2.  Inf. 
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Produoent  had  ^  child  by  Smith,  and  w^t  by  nam^  of  Smithi  but  she 
passed  for  deceased's  wife  some  lithe  before  his  death. 

21.  &  2%  Int.  Does  qot  know  that  Smith  and  produceot  Qver  QWDe4 
each  other  as  husband  and  wife. 

3.  John  Mackintosh,  merchant. — Knew  deceased;  has.  seen  hiip 
write  bi^  name,  but  not  often ;  believes  the  name  subscribed  to  tb^  will 
is  his  writing. 

L  Int.  Believes  produqeni  has  gon^  by  the  oam.e^  of  Copper*  Smittu 
and  Cunningham. 

4.  John  Yaughan,  upholster. — Knew  deceased  well;  knows Ki^  band- 
writing  ;  believes  the  will  is  deceased's  handwriting ;  helievea  deceased 
had  no  personal  estate  but  what  is  contained  in  the  will. 

Int  Believes  producent  had  children  by  Smith,  which  said  Smith 
owned  to  deponent,  and  believes  she  went  by  his  name,  and  wajs  r^putod 
his  wife. 

5.  Andrew  Nash. — Fully  proves  the  will  to  bo  deceased's  hand- 
writing; proves  produeent's  identity;  deponent  and  Margaret  Smitb 
subscribed  their  names  to  the  will  inadvertently  after  deceased's  dea(bt 
only  thereby  to  signify  they  knew  and  could  prove  his  handwriting* 

Witnesses  for  Cunningham  as  to  the  marriage* 

1.  Brewer  Kidman,  clerk. — Deponent  is  a  priest  of  the  chinrch  of 
England,  and  officiated  at  Keith's  chapel ;  on  the  9th  February,  17$^ 
a  man  who  said  his  name  was  David  Cunningham,  and  who  deponent 
has  seen,  came  to  his  fellow  witness  James  Drummond,  and  a  woman 
who  went  by  the  name  of  Elizabeth  Cooper,  who  deponent  did  not  know, 
but  believes  was  producent,  came  to  said  chapel  to  be  married,  and 
described  themselves  of  St.  Martin's  parish,  and  deponent  then  married 
them  together  according  to  the  liturgy  of  the  church  of  England. 

6.  Int.  The  man  the  respondent  married  was  a  tall,  personable  man^ 
but  respondent  does  not  know  his  complexion,  or  age. 

2.  Jan^es  Drummond,  gent.-*Deponent  knew  deceased  thirteen  or 
fourteen  years  before  and  to  his  deatn ;  deponent  officiated  ten  years  a^ 
clerk  at  May-fair  chapel;  deceased  often  called  on  deponent  there; 
deponent  first  knew  producent  six  or  seven  months  before  ner  marriage; 
on  the  9ih  February,  1754,  about  eleven  in  the  morning,  deceased  and 
producent  came  to  May.fair  chapel,  and  they  were  then  and  there  mar- 
ried together  by  Mr.  Kidman,  according  to  the  liturgy  of  the  church  of 
England,  in  presence  of  deponent,  who  officiated  as  clerk  and  save  her 
in  marriage  to  deceased ;  believes  they,  from  that  time  cohaoited  as 
husband  and  wife,  and  they  owned  each  other  as  such,  and  were  so 
reputed  to  be. 

6.  Int.  Deceased  was  a  fair,  middle-sized  man ;  respondent  took  him 
to  be  about  seventy  years  old. 

3.  Gilbert  Sheldon. — Deponent  knew  deceased  about  two  years  before 
his  death ;  deponent  heard  it  reported  that  deceased  was  married  to  his 
housekeeper,  who  deponent  knew,  and  deceased  and  producent  came 
together  to  deponent's  house ;  deponent  told  them  he  heard  they  were 
married  together ;  deceased  replied  '<  I  am,"  or  "  She  is  my  wife,"  or  to 
that  effect ;  deponent  wished  them  joy  and  saluted  the  proaucent ;  from 
that  time  deponent  esteemed  them  to  be  man  and  wife. 

Int.  Never  knew  her  go  by  any  name  but  Smith,  and  Cunninghamj 
which  last  name  she  was  called  by  in  deceased's  lifetime* 

4.  Andrew  Nash,  tailor*— Produceiit  19  an  ans^b^ptistj  find  U  boing 
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reported  she  was  married  to  deceased,  deponent  and  Thomas  Sturgis 
were  appointed  by  the  assembly  to  go  to  her  and  inquire  into  the  truth  of 
her  marriage ;  some  time  between  Midsummer  and  Michaelmas,  1755, 
deponent  and  the  said  Sturgis  went  to  the  house  of  Mr.  Smith  at  Cha- 
ring-cross,  where  deceased  and  producent  lodged,  and  went  into  the 
room  where  thev  were  together,  and  Sturgis  asked  producent  whether 
she  was  married  to  deceased ;  she  bid  him  ask  deceased,  and  thereupon 
deceased  said  she  (meaning  producent)  is  Mrs.  Cunningham ;  Sturgis 
asked  why  they  kept  it  secret;  deceased  answered  they  had . reasons, 
and  mentioned  his  age,  and  said  they  should  be  laughed  at. 

1.  Int.  Producent  acted  as  deceased's  servant  to  his  death.  2.  Int. 
Respondent  subscribed  his  name  to  the  will,  but  not  at  the  request  of  any 
one.  4.  Int.  Respondent  knew  James  Smith,  who  kept  a  school  at 
Brentford ;  producent  owned  to  the  assembly  she  had  lived  with  Smith 
but  was  not  his  wife.  8.  &  9.  Int.  Deceased  removed  to  Cranboum- 
Alley,  where  he  died  ;•  believes  he  had  no  effects  at  Mr.  Smith's  at 
Charing-cross  at  his  death ;  respondent  owed  deceased  forty  pounds, 
and  despondent  is  a  bankrupt.  14.  Int.  Respondent  shall  not  gain  or 
lose  by^  this  cause. 

5.  Thomas  Sturgis,  apothecary. — Knew  deceased  and  producent; 
deponent  and  Andrew  ISTash  went  to  them  to  inouire  into  the  truth  of 
their  marriage ;  upon  Nash's  inquiring,  deceasea  told  them  they  were 
married  at  May-Faii*  chapel,  and  she  produced  a  certificate  of  said  mar- 
riage. 

1.  Int.  Has  heard  producent  at  one  time  did  all  deceased's  work,  but 
after  their  marriage  they  kept  a  servant  girl. 

Witnesses  for  Ross. 

1.  Ann  Panton. — Knew  deceased  ;  often  visited  him  at  Smith's  house 
at  Charing-Cross;  deceased  was  about  eighty-five  years  old  ;  deponent 
knew  Elizabeth  Smith,  who  acted  as  his  servant  and  is  aged  about  forty ; 
never  heard  she  went  by  any  name  but  Smith,  till  after  deceased's 
death. 

2.  Edward  Smith. — Deceased  lodged  at  deponent's  house ;  and  Eliz- 
abeth Smith  lived  with  deceased  about  three  years  at  deponent's  house 
as  his  servant,  as  deponent  imagined  ;  deceased  was  upwards  of  eighty 
and  she  about  fifty ;  she  all  the  time  went  by  the  name  of  Smith,  but  depo- 
i^ent  afterwards  heard  that  deceased  owned  her  for  his  wife. 

3.  Margaret  Weems. —  Deponent  knew  deceased  about  thirty  years; 
visited  him  at  Charing-cross;  Elizabeth  Cooper  lived  with  him  as  a  ser- 
vant;  believes  he  died  a  widower  4  Smith,  alias  Cooper,  is  a  likely 
young  woman. 

4.  William  Montgomery,  merchant. — Believes  deceased  died  a 
widower  upwards  of  eighty ;  James  Smith  carried  deponent  to  his  lodg- 
ings to  see  what  a  fine  boy  he  had  got,  and  said  Smith  showed  deponent 
a  child  which  he  owned  he  had  by  the  woman  then  in  bed  in  the  room 
they  were  in,  which  woman  was  Elizabeth  Cooper,  and  she  and  said 
Smith  lived  together  as  man  and  wife,  and  deponent  looked  on  them  to 
be  lawful  husband  and  wife^  but  never  heard  them  own  each  other  as 
such/ or  knows  that  they  were  ever  so  reputed  to  be;  deponent  always 
thought  she  lived  as  a  servant  with  deceased,^nd  she  always  in  his  life- 
time was  called  Smith. 

5.  Susanna  Atkinson.-— Deponent  was  related  to  and  knew  deceased ; 
in  January,  1754,  deponent  went  to  see  deceased,  and  several  times  after 
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and  at  all  times  Elizabeth  Smith  appeared  as  his  servant,  and  went  by 
the  name  of  Smith,  and  deponent  never  heard  she  went  by  any  other 
name  till  after  deceased's  death. 

6.  Mary  Oxenham. — Deponent  knew  deceased  and  Elizabeth  Smith 
about  two  vears  before  he  died,  by  going  to  live  as  a  servant  with 
deceased ;  deponent  lived  with  him  about  four  months,  during  which 
time  said  Smith  lived  with  deceased  as  his  housekeeper,  and  lie  con- 
stantly called  her  by  name  of  Smith. 

7.  Thomas  Caigow. — Deponent  first  knew  deceased  about  fifteen 
years  ago ;  knew  Elizabeth  Smith  by  seeing  her  at  deceased's  lodgings; 
about  three  weeks  before  his  death,  deceased  being  in  deponent's  shop 
and  speaking  of  said  Elizabeth  Smith,  called  her  his  housekeeper,  and 
did  not  mention  her  as  his  wife ;  deceased  was  about  eighty-five  years 
old  ;  Smith  passed  for  deceased's  servant,  and  was  commonly  reputed 
to  be  the  wife  of  one  Smith ;  never  heard  she  took  deceased's  name  tiQ 
after  his  death. 

8.  John  Herring. — Proves  entry  of  the  baptism  of  a  child  as  the  son 
of  James  and  Elizabeth  Smith. 

Dr.  Beitesworthy  for  Cunningham. — ^No  proof  of  aflfection  for  Ross  or 
any  other  relation ;  the  will  is  imperfect  lor  want  of  execution,  but  it 
was  once  his  intention  ;  no  departure  from  it ;  Ross  has  not  pleaded  any 
thing  to  impeach  the  will ;  as  to  the  marriage,  no  imputation  on  her  but 
with  respect  to  an  affair  with  one  man.  She  never  cohabited  with  repu- 
tation with  James  Smith;  after  deceased's  marriage  he  kept  anotner 
servant.    Pray  costs. 

Dr.  HarriSt's^me  side. — She  is  not  proved  to  be  a  woman  of  bad 
character.  Swinb.  part  4,  ch.  18.  The  style  of  the  will  shows  it  is 
genuine.    Pray  costs. 

Dr.  Hay,  for  Ross. — ^Not  necessary  for  next  of  kin  to  prove  afifection ; 
the  court  has  in  no  case  given  costs  unless  the  next  of  kin  were  privy  to 
the  will ;  they  must  show  a  permanency  of  intention  where  the  paper  is 
imperfect  for  want  of  execution. 

Dr.  Smalbroke,  same  side. — Prerogative,  Barnesley  against  PoxoeU^K 
long  will  forged,  therefore  proof  of  handwriting  alone  is  not  sufiScient 
proof  to  establish  a  will.  Johnson  is  an  interested  witness.  Prerogative, 
Crellins  against  Jones,  a  witness  rejected  because  she  had  a  legacy  in 
a  will  of  an  old  gown,  which  she  had  neither  received  nor  renounced. 

JuoGMBiTT — Sir  George  Lee. 

I  was  of  opinion  the  will  was  sufficiently  proved,  for  it  was  fully  proved 
to  be  all  written  and  signed  by  the  testator ;  and  as  it  was  complete  as 
to  the  disposition,  and  only  contained  personal  estate,  the  law  did  not 
require  execution  before  witnesses;  and  as  .to  the  marriage,  it  was  fully 
proved  by  two  witnesses,  who  were  present,  and  by  the  mutual  ownings 
of  both  the  parties.  I  therefore  pronounced  for  the  will  and  the  mar- 
riage, and  decreed  administration  cum  testamento  to  Elizabeth  Cunning- 
ham, as  widow  of  the  deceased  and  universal  legatee  in  his  will,  but  did 
not  give  costs. 


COOK  against  COWPER.— p.  487. 

Where  a  pert/  refoiee  to  admit  a  proxy  or  to  appear,  the  ooort  will  proceed  in  the  cause  ••  If 

the  party  had  appeared  and  railed  no  (^poeiticn. 
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MILL,  Executrix  of  BLANDFORD,  against  BLANDFORD.*rp.  487. 

m 

A  will  established  apoii  adequate  proof  of  instmctions  and  oi^oi^. 

Thomas  Blanoford  made  his  will  dated  llth  August,  1755 ;  appointed 
his  wife  Elizabeth  Blandford,  executrix,  and  residuary  legatee,  anid  gave 
his  mother,  Mary  Blandford,  one  hundred  pounds,  but  that  le^cv  is 
struck  out,  and  made  Mr.  Toke  and  Mr.  James  Mill,  his  brother-io-faw, 
trustees ;  deceased  being  ill,  went  for  air  to  said  Mr.  Mill's  house  at 
Salisbury,  and  there  on  25th  of  August,  1755,  the  day  he  died,  he  made 
another  will,  appointed  Toke  and  Mill  executors  in  trust,  and  gave  them 
ten  pounds  each,  then  appointed  his  wife  sole  executrix  and  residuary 
legatee,  and  gave  therein  a  legacy  of  seventy  pounds  to  his  mother ;  she 
survived  the  testator,  made  her  will,  and  appointed  Beata  Mill  sole  exe- 
cutrix. Mill  cited  Elizabeth  Blandford,  deceased's  widow,  to  take  pro- 
bate of  the  last  will,  dated  25th  August,  1755«  She  appeared,  and  upon 
an  affidavit  of  scripts  and  scrolls  brought  in  both  wills,  and  declared  she 
was  ready  to  take  probate  of  the  will  dated  llth  August,  1755,  but 
opposed  the  last  will  dated  25th  August,  1755.  Beata  Mill,  as  executrix 
of  Mary  Blandford,  the  mother  otdeceased  and  a  leeatee  in  his  will, 
propounded  the  will  of  25th  August,  1755 ;  the  widow  did  not  propound 
the  first  will  or  give  in  any  plea  in  opposition  to  the  last,  but  cross-exa- 
diined  Mill's  witnesses. 

Witnesses  for  Mill. 

1.  Robert  Stillingfleet,  N.  P. — Deponent  knew  deceased  by  sight  for 
twenty  years ;  on  or  about  25th  August,  1755,  deponent  being  sent  for, 
went  to  deceased  at  the  house  of  James  Mill,  his  brother-in-law,  in  Salis- 
bury, and  then  deceased  himself  gave  deponent  verbal  instructions  for 
making  his  will ;  deponent  wrote  them  down  and  carried  them  home, 
and  directly  wrote  the  will  dated  25th  August,  1755,  and  carried  it  to 
deceased,  and  read  it  twice  over  to  him,  and  asked  him  if  he  was  satis- 
fied with  it ;  he  answered  he  was  well  satisfied  with  it,  and  should  not 
have  been  easy  if  he  had  not  done  it ;  deceased  then  duly  executed  it  in 

Eresence  of  deponent  and  James  Herd;  deceased  was  then  very  weak, 
ut  of  sound  mind. 

2.  Int.  Deceased  died  the  same  day  the  will  was  executed ;  deponent 
heard  the  bell  toll  for  him  about  four  or  five  hours  after.  3.  Int.  Deceas- 
ed entirely  gave  the  instructions  for  the  will,  and  he  gave  them  to  res- 
pondent between  nine  and  eleven  in  the  morning.  5.  Int.  The  will  was 
executed  between  two  and  four  in  the  afternoon.  6.  Int.  Does  not 
remember  that  any  one  but  James  Mill  was  present  at  reading  the  will ; 
while  respondent  was  reading  it  deceased  said,  ''  Brother,  raise  me  a 
little  higher,"  Speaking  to  Mill.  7.  Int.  When  the  will  was  executed, 
deceased  was  very  weak  and  was  assisted  in  writing  his  name  by  Mill, 
who  respondent  believes  held  his  hand.  8.  Int.  Believes  Mr.  Toke  was 
in  the  house  at  the  time  the  will  was  executed,  but  deceased  said  be 
would  not  have  him  for  a  witness. 

2.  Jannes  Hord,  victualler. — Deponent  knew  deceased  by  sight;  on 
25th  August,  1755,  as  deponent  believes  the  day  was,  James  Mill  called 
deponent  to  his  house  and  carried  deponent  to  a  bed  chamber,  where 
deceased  was  sitting  up  in  his  bed,  and  Robert  Stillingfleet  was  then  fini^- 
ing  the  will ;  deceased  asked  Mill  who  deponent  was;  Mill  told  him  depo- 
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imni  was  k  neighbour  v^ho  was  come  to  witaess  the  will ;  Stillingfleet 
directed  him,  and  deceased  did  execute  it ;  deponent  cannot  say  \irhether 
deceased  was  or  was  not  in  his  senses  as  he  was  very  near  death ;  depo- 
iieat  signed  the  will  as  a  witness. 

5.  Int  It  was  executed  in  the  afternoon.  7.  Int.  Deceased  was  in  a 
weak  stale,  but  was  able  to  sit  up  and  write  his  name  without  assistance ; 
rospoodent  heaixl  he  died  soon  after. 

JuoGkBiTT — Sia  Gfioaes  Lbs. 

I  was  of  opinion  that  the  deceased's  capacity, — his  giving  instructions 
himself  for  his  will, — ^his  approbation  and  execution  of  it, — were  suffi- 
ciently 'proved  by  these  witnesses,  and  the  more  especially  as  Robert 
StilliDgneet  was  a  sworn  notary ;  and  thekt)fore  I  pronounced  for  the  will 
dated  26tk  August,  1755,  and  decreed  probate  to  the  widow  and  execu- 
trix Elkfeibeth  Blandford. 


1758. 
SEROCOLD  and  HUNTER  against  HEMING.— p.  490. 

A  toAUM  may  i^vive  &  Jrit  will  by  a  direct  reference  to  the  inatrument,  and  invoke  by  impli. 

eatioB  the  Hill  fo  exiatenoeof  the  lateat  date. 
It  ia  not  the  act  of  revival  that  revokes  the  last  will,  bat  the  first  will  after  k  is  rovived. 
Willa  made  in  the  Weat  Indiea  are  not  within  the  statute  of  frauds. 

Dr.  SimnsoTit  for  Serocold  and  Hunter. — Richard  Heming,  Esq.  made 
bis  will  in  London,  dated  23d  January,  1753,  attested  by  three  witnesses, 
and  appointed  Mr.  Hunter,  Mr.  Serocold,  Mr.  Samuel  Heming  his  bro- 
ther, Mn  Whitehorn,  Mr.  Tucker,  Mr.  Clark,  and  Mr.  Samuel  Heming 
his  eldest  son,  executors.  On  the  7th  March,  1753,  deceased  made  ano-  > 
ther  will  at  Jamaica,  which  he  lefl  behind  him  there  when  he  returned 
to  England,  where  he  died ;  the  last  will  was  attested  by  five  witnesses, 
and  therein  he  appointed  Mr.  Rose  Fuller  a  new  executor,  and  left  out 
Mr.  Whitehorn  and  his  brother  Samuel  Heming,  but  the  rest  of  the  exe- 
cutors were  the  same  as  in  the  first  will.  By  the  will  of  23d  January, 
1753,  deceased  charged  all  his  debts,  legacies  and  annuities  upon  his  real 
and  personal  estate,  save  to  his  two  younger  sons  four  thousand  pounds 
sterhng  each  charged  upon  his  real  and  personal  estate,  and  to  be  paid 
them  at  their  ages  of  twenty-one  years,  and  added,  "  It  is  my  will  and 
mind  that  if  they  or  either  of  them'  should  die  under  age,  his  share  shall 
lapse  to  my  estate  for  the  benefit  of  my  eldest  son."  1%is  clause  is  omit- 
ted in  the  last  will ;  he  gave  legacies  to  his  daughters,  with  clauses  of 
lapse  in  like  manner;  to  Margaret  Hawks  worth  five  pounds  a  year« 
wnich  in  the  last  will  is  made  twenty  pounds  a  year ;  all  his  plantations 
in  Jamaica  and  his  real  estate  in  Britam  or  elsewhere,  and  his  personal 
estate,  subject  to  his  debts,  legacies  and  annuities,  to  his  eldest  son.  In 
the  last  will  he  manumitted  two  of  his  slaves,  and  gave  them  fiAeen 
pounds  a  year  each  for  life ;  these  were  the  only,  or  at  least  the  most 
material  variations,  between  the  two  wills.  At  the  bottom  of  the  first 
will  (which  he  kept  uncancelled),  immediately  under  his  name  and  seal 
affixed  to  the  last  sheet,  he  wrote  with  his  own  hand  thus : 

''London,  16th  October,  1755;  I  likewise  give  to  Mrs.  Lucretia  Lux- 
ford  twenty-five  pounds  a  year  for  her  life,  and  to  my  black  servant, 
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Peter  Saville,  ten  pouDds  a  year  for  bis  life,  the  said  annaities  to  be  paid 
out  of  my  estate  by  my  executors  above  named :  Witness  my  hand, 
Richard  Heming. — Witness :  John  Scrocold ;  J.  Straw." 

JV.  B.  The  said  Serocold  the  witness  was  one  of  the  executors  in  both 
wills. 

On  the  dd  November,  1755,  probate  was  granted  of  this  will  with  the 
said  codicil  at  the  bottom  thereof,  to  Mr.  ^rocold  in  the  Prerogative 
office,  and  on  the  10th  of  said  month  probate  was  granted  thereof  to  Mr. 
Orby  Hunter,  another  of  the  executors ;  Mr.  Clark  took  probate  of  the 
last  will  dated  7th  March,  1753,  at  Jamaica,  and  sent  over  to  the  other 
executors  an  authentic  copy ;  upon  receipt  thereof,  Mr.  Hunter  and  Mr. 
Serocold  came  to  the  Prerojgative  Office,  and  offered  to  bring  in  the  pro- 
bate of  the  first  will  and  the  codicil,  and  to  take  a  new  probate  of^the 
last  will  and  said  codicil  of  16th  October,  1755.  Mr.  Samuel  Heming, 
deceased's  eldest  son,  and  an  executor  in  both  wills,  entered  a  caveat, 
and  prayed  that  the  pi*obate  of  the  first  will,  with  the  codicil  of  16th  Octo- 
ber, 1755,  might  be  confirmed,  and  insisted  that  the  codicil  of  16th 
October  revived  the  will  of  23d  January,  1753,  and,  consequently,  that 
the  latter  will  of  the  7th  March,  1753,  was  revoked.  The  parties  agreed 
the  facts  in  an  act,  and  the  point  was  brought  on  to  hearing  upon  an  act 
of  court  only,  which  was  read,  and  the  two  wills ;  and  Vr.  Hay^  who 
was  counsel  for  Heming,  admitted  that  Dr.  Simpson  had  fairly  stated  all 
the  facts  in  his  opening. 

Dr.  Simpson's  argument  for  Serocold  and  Hunter. — The  single  ques- 
tion is,  whether  the  first  will  is  revived  by  the  codicil  of  16th  October, 
1755;  a  revival  of  the  first,  will  be  a  revocation  of  the  second  will; 
where  a  will  is  revoked  by  operation  of  law,  a  parol  reviver  will  be  suffi- 
cient; but  where  both  the  wills  are  in  being,  tnere  must  be  an  act  done 
to  revive  or  republish  the  first  will.  If  a  will  is  cancelled,  it  must  be 
revived  by  an  express  act.  Lewis  and  fVatis,{a)  Delegates,  1738. 
Cotton's  casCf  (vol.  1,  p.  513,)  in  Vernon,  was  denied  to  be  law.  Lewis 
and  BtUkleVf  Delegates.  The  memorandum  of  16th  October  is  not  styled 
a  codicil,  does  not  confirm  the  will  of  23d  January,  does  not  express  an 
intention  to  revive  that  will ;  testator's  intention  is  the  grand  rule ;  it 
does  not  appear  that  testator  intended  to  revive  the  whole  of  the  first 
will.  There  is  a  flat  objection,  viz.  that  both  the  wills  dispose  real  as 
well  as  personal  estate,  and,  therefore,  the  last  will  attested  by  five  wit- 
nesses cannot  be  revoked  bv  the  memorandum,  which  is  only  attested  by 
two  witnesses,  and  one  of  them  is  an  executor,  who  could  not  depose  to 
it  Perhaps  it  will  be  said  the  statute  of  frauds  does  not  extend  to  plan- 
tations ;  but  in  these  wills  mention  is  made  of  lands  in  Great  Britain. 

Dr.  Smalbroke,  same  side. — If  the  testator  has  revived  the  ^first  will, 
the  second  is  revoked.    Prerog.  Helyar  and  Helyar,  (vol.  i,  p.  472.) 

Dr.  Hay,  contra,  for  Heming. — We  pray  that  probate  of  the  first  will 
and  the  codicil  may  be  confirmed  to  the  executors ;  they  pray  that 
probate  of  the  last  will  with  the  codicil  may  be  granted  to  the  executors, 
and  that  the  probate  which  has  been  granted  may  be  revoked.  Swin- 
burn  says,  that  parol  alone  will  revoke  a  former  will.  Crok.  Ellz.  493, 
Beckford  and  FarnicotL    Deceased  had  the  first  will  in  view  when  he 

^  (a)  LewU  t.  WaiU,  Delcjr.  9th  Feb.  1738.  The  Judges  Delegrates  pretent  were— Mr.  Jns- 
tioe  Forleecae,  Mr.  Jottioe  Thompson,  Sir  Henry  Penrice,  Sir  Edward  Isham,  Dr.  Walker  and 
0r.FoqIkef. 
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wrote  the  memorandam  at  the  bottom  of  it ;  he  left  the  last  will  ia 
Jamaica ;  the  memorandam  begins  *'  /  likewise  give,*  which  are  words 
of  reference  to  the  will  written  over  them ;  the  words  "  my  executors,** 
above  named,  must  mean  the  executors  in  the  will  written  above.  Pre* 
rog.  Frienct  and  Burgoyne.  The  statute  of  frauds  does  not  extend  to 
implied  revocations ;  determined  so  at  the  Council  Board. 

Dr.  Betlesworth,  same  side. — Deceased  could  not  intend  that  the 
memorandum  of  16th  October  should  operate  as  a  codicil  to  the  last 
will,  to  which  it  has  no  reference,  and  it  does  not  appear  to  have  been 
under  his  consideration.  Hoyle  against  Clark ,  3  Mod.  218.  Roll's 
Abridgment,  313.  Frenches  case^  2  Vern.  116*  Strode  against  RusseU» 
Comyn,  381. 

Judgment — Sib.  Gboroa  Leb. 

I  was  of  opinion  that  the  first  will  was  revived  by  the  codicil,  and 
consequently  that  the  last  will  was  thereby  revoked.  '<  The  executors 
above  named**  could  be  only  those  appointed  by  the  first  will,  and  yet, 
unless  the  first  will  was  established*  as  the  executors  were  not  recited 
by  name  in  -the  codicil,  such  of  them  as  were  appointed  only  by  the  first 
will  could  not  act  even  with  respect  to  the  codicil,  for  they  were  not 
executors  if  the  first  will  continued  revoked,  and,  therefore,  this  was 
such  a  reference  to  the  first  will  as  would  revive  it  at  least  as  to  the 
personal  estate,  which  alone  was  in  question  in  this  court ;  and  if  the 
first  will  was  revived,  that  would  revoke  the  last  will ;  and  as  to  per- 
sonal estate,  a  proper  act  done  under  a  man's  hand  only  without  three 
witnesses,  would  be  sufficient  to  revive  a  will  that  had  been  revoked, 
and,  therefore,  I  had  no  occasion  to  consider  the  statute  of  frauds 
upon  this  point,  it  being  a  case  that  did  not  fall  within  that  statute,  and 
which  besides  had  often  been  held  at  the  Council  Board  not  to  extend 
to  the  plantations ;  but  supposing  the  wills  had  related  to  real  estate 
.only,  it  might  well  be  made  a  question  whether  it  was  necessary  that  the 
act  of  revival  should  be  attested  by  three  witnesses,  for  revivals  are  not 
mentioned  in  the  statute  of  frauds,  and  it  is  not  the  act  of  revival  that 
revokes  the  last  will,  but  it  is  the  first  will  after  it  is  revived  that  revoked 
it,  and  that  first  will  being  attested  by  three  witnesses,  seems  to  satisfy 
the  intention  of  the  statute.  Upon  the  whole,  I  pronounced  that  the 
first  will  was  revived  by  the  codicil  of  16th  October,  1755,  and  confirmed 
the  probate  of  said  first  will  and  codicil  heretofore  j^ranted  to  Mr.  Sero- 
cola  and  Mr.  Hunter,  two  of  the  executors  named  m  the  first  will. 


RAYMOND  against  THE  BARON  VON  WATTEVILLE.— p.  495. 

Vfhpa  a  certificate  to  i  decree  &t  anawere  has  been  diioontiaaed,  it  if  itiU  eompetent  to  lh« 

proctor  having  disconttnoed  it,  to  object  to  answen. 
Answers  directed  to  bo  reformed. 
A  new  reqaisition  allowed  to  iarae  to  German  j. 


Vo^  Ti.  8S 
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MERCER  against  MORLAND.— j>.  499. 

Wiiera  ftdmiDiftratian  w  contested  by  two  persons  of  the  whole  Mood  in  equal  defree  of  relft- 
tioDship,  the  rale  is  to  gnni  it  to  the  one  who  unites Ihe  majuritj  of  interests. 

Bot  where  the  contest  is  between  one  of  the  whole-blood  and  one  of  the  halilblood,  the  one  of 
whole-blood  is  to  be  preferred. 

Dr.  Bettesworthf  for  Thomas  Mercer. — ^Edward  Mercer  died  a 
widower,  intestate,  without  children  or  parents;  left  William  Mercer  a 
brother  of  the  whole-blood,  and  Thomas  and  John  Mercer  brothers  of 
the  half-blood,  his  only  next  of  kin.  William  Morland,  a  creditor, 
entered  caveat,  which  was  warned,  and  then  Smart  appeared  for  Wil- 
liam Mercer  and  alleged  he  was  duly  sworn  administrator,  and  exhibited 
an  inventory  and  prayed  administration^  to  be  granted  to  him.  Smith 
appeared  for  Thomas  Mercer,  and  alleged  him  to  be  a  brother  to  the 
deceased  by  the  half-blood.  Interests  on  both  sides  were  confessed,  and 
the  court  assigned  on  ^ant  of  the  administration ;  John  Mercer,  the 
other  brother  of  the  half-blood,  byhis  proxy  prays  the  administration 
may  be  granted  to  Thomas,  and  Morland,  a  creditor  by  note  in  SOL, 
joins  in  the  same  prayer.  The  inventory  amounts  only  to  230^  or  there- 
abouts. Thomas  and  John  Mercer  are  entitled  to  two-thirds  of  the 
clear  effects. 

Dr.  HaUf  for  William  Mercer. — Deceased  died  on  the  4th  January, 
1758 ;  William  was  sworn  administrator  and  gave  security  in  5002.  but 
the  administration  has  not  been  yet  decreed ;  it  has  been  usual  to  srant 
it  primo  petenti  when  the  relationship  is  equal ;  the  securities  have 
justified. 

JuDOMEffT — Sir  George  Lee. 

I  declared  that  when  the  contest  for  an  administration  was  between 
two  persons  in  equal  degree  of  the  whole  blood,(a)  the  general  rule  had 
been  to  grant  it  to  that  person  in  whom  the  majority  of  those  entitled  to 
distribution,  concurred ;  but  that  rule  did  not  hold  when  the  contest  was 
between  one  of  the  whole-blood,  and  one  of  the  half-blood,  for  in  that  case 
the  whole  blood  was  preferable  in  the  grant  of  administration  to  the  half- 
blood,  though  the  majority  of  interest  concurred  in  the  latter,  unless  mate- 
rial objections  could  be  proved  against  him  of  the  whole-blood;  and  so  it 
was  held  in  the  case  of  ffebb  and  Griffin^  Prerog.  7th  March,  1727,  and 
said  there  to  have  been  often  so  determined ;  but  it  being  suggested  that 
very  material  objections  could  be  shown  against  granting  administration 
to  William  Mercer,  I  gave  time  to  exhibit  affidavits  for  that  purpose. 

CaveaUday^  March  17. — Upon  this  day  no  affidavits  being  exhibited 
to  impeach  tne  character  of  William  Mercer,  the  brother  of  the  whole 
blood  to  the  deceased,  but  on  the  contrary  there  being  an  affidavit  read 
of  two  persons  who  gave  him  a  sood  character,  I  decreed  administration 
to  pass  under  seal  to  William  Mercer,  and  condemned  Thomas  Mercer 
in  costs,  to  be  taxed  the  first  session  of  Easter  Term  next. 

(«)  Vide  Emtivf  WarwUk  t.  GrtviiU,  1  PhilL  183. 
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BOXLEY  and  FRECE  against  STUBBINGTON.— p.  501. 

In  a  coatett  retpectiiifif  the  validity  of  a  roarried  woman*!  will  made  under  a  power,  the  court 
will  decree  a  monition  agaiuft  the  trustee  under  the  marria^re  articles,  though  he  may  not  btf 
a  party  to  the  suit,  to  brbg  in  the  counterpart  of  the  articles  which  were  in  his  poeseswoD. 

Mary  Stubbinoton,  deceased,  wife  of  William  Stubbington,  had 
power  by  marriage  articles  to  make  a  will  and  dispose  of  one  thousand 
pounds ;  she  accordingly  made  her  will  on  4th  September,  1756,  and 
appointed  Messrs.  Boxley  and  Freck  her  executors.  The  husband 
opposed  the  will.  The  proctor  for  the  executors  alleged  that  the  original 
marriage  articles  were  in  the  hands  of  the  husband,  and  prayed  that 
he  might  be  assigned  to  brin^  them  into  court,  which  the  husband's 

Eroctor  opposed,  and  alleged  that  the  counterpart  of  the  articles  signed 
y  the  husband  were  in  the  hands  of  Mr.  Winter,  her  trustee. 
Per  Curiam. 

I  thereupon  refused  to  assign  the  husband  to  bring  in  the  original 
articles,  but  decreed  a  monition  against  Winter  (though  he  was  .not  a 
party  in  the  cause)  to  bring  in  the  counterparti  which  he  did  accordingly. 


TURNER,  by  her  Guardian  against  HALL.— p.  602. 

A  party  called  upon  to  bring  in  an  inventory  and  account  and  see  portions  allotted :  account 

objected  to— objections  overruled. 

Thomas  Hall  died  intestate  in  December,  1755,  leaving  Ann  Hall, 
his  widow,  who  administered,  and  Sarah  Turner,  a  minor,  his  grand- 
daughter and  only  next  of  kin ;  she  by  her  guardian  called  the  widow 
to  bring  in  inventory  and  account,  and  to  see  portions  allotted;  in- 
ventoVy and  account  given  in;  the  estate  amounted  upon  a  commission 
of  appraisement  to  756Z.  12s.  Od. ;  the  guardian  excepted  to  two  articles 
in  the  account ;  first  to  allowing  thirty-six  suineas  for  nine  days'  attend- 
ance of  four  commissioners  at  a  guinea  a-oay  each ;  secondly  to  allow- 
ing forty  pounds  to  Mr.  Windus,  an  attorney,  for  settling  deceased's 
books,  making  out  his  bills,  and  collecting  in  his  effects. 

Per  Curiam. 

But  I  allowed  both  articles ;  the  first,  because  a  guinea  a-day  is  .the 
asual  allowance  to  a  commissioner;  the  second,  because  Mr.  Windus 
made  affidavit  that  the  trouble  he  had  had  well  deserved  40/.  and  he 
should  insist  on  being  paid  so  much. 


LORD  CARPENTER  against  SHELPORD  and  Others.— p.  502. 

Administration  cum  testamento  annexo  granted  to  a  judgment  creditor  in  preference  to  other 

creditori. 

Dr.  Hay,  for  Young.— Sir  Harry  Pope  Blount  appointed  his  wife, 
Dame  Ann  Blount,  executrix  and  residuary  legatee,  she  has  renounced, 
Mark  Young,  a  creditor  by  judgment  in  210/.  and  21.  lOs.  costs,  prays 
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administration  cum  tesUtmenio;  he  has  exhibited  a  cof^y  of  his  judgment. 
£dward  Lawrence  a  creditor  by  bond  in  200/.  and  interest,  and  Williain 
M ulliners,  a  creditor  by  bond  in  100/.  and  interest,  consent  that  admin- 
istration should  be  granted  to  Youn^.  Messrs.  Reyniers,  creditors  by 
bond  in  150/.  pray  to  be  joined  with  Young  in  the  administration.  I^ord 
Carpenter,  by  virtue  of  a  bond  from  Sir  Harry  to  his  father  in  800/. 
penalty  for  payment  of  an  annuity  of  200/.  during  Sir  Harry's  life,  prays 
that  administration  cum  iestamento  may  be  granted  to  him. 

Dr.  Simpson^  for  Liord  Carpenter. — -Deceased  granted  an  annuity  of 
200/.  a-year  for  his  own  life  to  the  late  Lord  Carpenter  by  a  demise  of 
lands  in  1746  for  99  years,  and  by  way  of  collateral  security  save  him 
a  bond  in  800/.  penalty ;  arrears  of  the  annuity  are  unpaid ;  Young  is 
only  a  nominal  ludgment  creditor,  for  he  has  assigned  nis  judgment  to 
one  Long,  and  therefore  showing  the  judgment  is  not  sufficient  evidence. 

William  NicoUs  made  affidavit  that  from  what  Cooper,  Long's  attor- 
ney, said  to  him,  he  believed  Young  had  assigned  the  judgment  to 
Long. 

Pjbr  Curiam. 

But  there  being  no  positive  proof  of  such  assignment,  and  Young 
therefore  standing  before  the  court  as  a  creditor  of  a  superior  nature  to 
all  the  rest,  and  Lord  Carpenter  not  appearing  to  have  any  interest  for 
he  had  not  sworn  any  arrears  of  the  annuity  were  due  to  him,  I  decreed 
administration  cum  testamento  to  Young,  the  judgment  creditor,  who 
consented  to  enter  into  articles  to  pay  pro  rata.* 


COOK  against  COWPER.— p.  604. 

Ao  administratrix  monished  to  pay  the  wire*8  diatributive  share  in  the  effects  of  an  intestate,  to 
the  husband,  without  her  joining  in  any  receipt,  she  having  been  divorced  from  her  husbarid 
and  having  absconded. 

Dr.  Hay,  for  Cook. — Henry  Cowpcr,  deceased  intestate,  left  Mary 
his  widow,  and  Susanna  Cook  his  only  child.  On  the  8ih  April,  1756« 
administration  was  granted  to  the  widow.  John  Cook,  the  husband,  he 
being  divorced  by  sentence  in  the  Consistory  court  of  London,  and  she 
absconding,  commenced  a  suit  against  the  administratrix  in  right  of  his 
wife,  to  give  in  an  inventory  and  account  and  see  portions  allotted.  On 
the  4ih  Session  Michaelmas  Term,  1757,  the  court  decreed  distribution, 
and  allotted  for  Susanna  Cook's  shar^  1991/.  lis.  10|c/.  and  ordered  that 
the  husband  should  give  bond  with  sureties  to  refund  in  case  debts  should 
afterwards  appear.  The  administratrix  is  willing  to  pay  the  said  por- 
tion, but  declines  doing  it  unless  the  wife  joins  in  the  receipt.  The  hus- 
band is  entitled  to  this  money,  and  though  in  the  common  cases  the 
wife  is  required  to  join  in  the  discharge  for  the  money,  yet  in  this  case 
that  cannot  be  expected,  since  she  is  divorced  from  him  and  absconds. 

Dr.  Smalbroke,  for  Cowper. — Cook's  proctor  prays  that  Cowper  may 
be  admonished  to  pay  the  money  to  John  Cook  tne  husband.     This  is  not 
in  the  usual  form. 
'    Judgment — Si&  George  Lee. 

But  as  I  had  been  of  opinion  he  was  entitled  to  carry  on  this  suit  in  his 
own  name  in  right  of  his  wife,  and  as  he  would  be  deprived  of  this 
money,  the  title  to  which  vested  in  him  as  husband,  if  it  was  not  to  be 
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paid  without  her  receipt,  which  could  not  be  obtained  under  the  circum*^ 
stances  of  this  case,  I  decreed  Mrs.  Cowper  to  be  admonished  to  pay  the 
wife's  distributive  share  to  the  husband,  and  that  he  should  give  a  dis- 
charge for  it  as  received  in  right  of  bis  wife,  and  that  the  minutes  of  tlie 
court  as  well  as  the  monition  should  specially  state  the  circumstances  of 
the  case ;  and  as  Mrs.  Cowper  had  done  properly  in  taking  the  opiniod 
of  the  court  upon  this  point,  I  allowed  her  to  deduct  her  expenses  for 
this  motion  out  of  the  estate. 


SMITH  against  SMITHSON.— p.  605. 

Furtber  ancwera  decreed  aDer  poblicatioo,  and  when  the  cauM  atood  for  hearkiff  on  the  aecalid 

aaaignatioa. 


MILLER  against  8HEPPARD  Bnd  Others.— p.  506. 

An  ezecutru  naroed  in  a  codicil  haa  a  rifirht  to  propound  the  will  aa  well  aa  the  codicil,  toaiUmeh 
as  the  codicil  waa  a  part  of  the  will  and  gave  her  an  interest  in  it 

Catheriiie  Hills,  deceased,  made  her  will  on  the  19th  March,  1708, 
duly  attested ;  after  giving  several  legacies  she  appointed  Thomas  WoIh 
lascot,  Esq.  and  John  Sheppard,  Gent,  her  executors,  and  gave  the  residue 
of  her  estate  to  them  in  moieties.  On  the  20th  January,  1758,  she  made 
a  codicil  attested  by  three  witnesses,  in  which  she  took  notice  of  hef 
will,  and  recited  that  since  the  making  thereof  Mr.  Wollascot  was  dead 
and  Mr.  Sheppard  was  grown  old,  and  she  being  desn*ous  to  benefit  her 
dear  friend  Ann  Miller,  she  therefore  made  the  codicil,  wherein  she  rave 
to  said  Ann  Miller  3000/.,  appointed  her,  together  with  said  John  ^lep- 
pard,  executors  of  her  will  and  codicil,  which  she  declared  to  be  part  of 
ner  will,  and  gave  to  them  two,  the  residue  of  her  estate  in  moiecies. 
Miller  was  not  mentioned  in  the  will  of  19th  March,  1753.  Upon 
deceased's  death,  Stevens,  for  Sheppard,  entered  caveat.  Smart  appeared 
for  Ann  Miller.  Scripts  and  scrolls  were  ordered  and  brought  in  by 
Miller  and  Sheppard.  Collins  appeared  for  William  Norris  and  Mary 
Rowley,  who  were  confessed  to  be  cousins  and  next  of  kin  to  deceased. 
Sheppard  prayed  probate  of  the  will  alone,  and  opposed  the  codicil;  the 
next  of  kin  likewise  opposed  the  codicil,  but  did  not  declare  whether 
they  would  oppose  the  will  or  not.  Ann  Miller  prayed  probate  of  the 
will  and  codicil,  and  would  have  propounded  both,  but  Sheppard  and  the 
next  of  kin  insisted  that  she  had  no  interest  under  the  will  till  she  bad 
proved  and  established  the  codicil,  and  therefore  that  she  must  first  {Mro«» 
pound  the  codicil. 

JoooHEiiT — Sir  Georoe  Lee. 

I  W9S  of  opinion  she  had  a  right  to  propound  both  the  will  and  the 
codicil  if  she  thought  proper,  for  if  the  codicil  was  good  it  was  a  part  of 
the  will,  and  gave  her  an  immediate  interest  in  the  will;  and  if  she  prei- 
pounded  and  proved  the  codicil  alone,  t^ie  next  of  kin  might  afterwards 
oppose  the  will  and  force  her  into  a  second  suit,  which  would  be  unrea'* 
•onahle ;  aa  to  Sheppard,  the  executor  in  both  will  and  codicil,  his  com- 
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duct  was  not  v6ry  intelligible,  for  Miller's  proving  the  will  against  the 
next  of  kin  was  doing  his  business  for  him,  out  it  made  it  probable,  that 
if  he  alone  should  propound  the  will  there  might  be  collusion  between 
him  and  the  next  of  kin  to  set  it  aside. 

I  therefore  decreed  that  she  should  be  at  liberty  to  propound  and  prove 
the  will  and  codicil  together. 


PITT,  by  his  Guardian,  against  PITT.— p.  508. 

An  administntriz  to  the  effectB  of  a  ropemaker  directed  to  include  in  her  acooant  the  pmfita 
arising  from  four  apprentices,  and  to  give  security  to  the  fidl  amount  of  the  inventory.  She, 
however,  was  allowed  her  chum  fiir  mourning. 

Dr,  Hay^  for  the  minor. — Henry  Pitt  died  jn  1755,  a  widower  intestate, 
left  James  Pitt  his  son,  aged  fifteen ;  in  December,  1765,  administration 
was  granted  to  Maidson  ritt,  his  aunt,  who  he  chose  his  guardian ;  the 
minor  afterward  chose  John  Davis  bis  guardian,  who  citedMaidson  Pitt 
to  exhibit  an  inventory  and  account,  and  to  give  better  security,  other* 
wise  to  show  cause  why  administration  should  not  be  revoked  and 
granted  to  him  for  the  use  of  the  minor.  The  deceased  was  a  rope-maker 
m  the  king's  yard  at  Woolwich  and  as  such  had  four  apprentices ;  she 
*gave  in  an  inventory,  but  omitted  a  stack  of  clover  which  sold  for  1021, 
and  a  horse  which  sold  for  thirteen  guineas,  and  also  the  profits  arising 
from  three  of  the  apprentices ;  in  a  further  inventory  she  charged  herself 
with  the  clover  and  norse,  and  admitted  she  had  received  wages  earned 
by  said  three  apprentices  in  the  yard  to  the  amount  of  16U  19s.  3<f.  We 
insist  that  she  has  acted  fraudulently,  and  pray  that  her  administration 
may  be  revoked,  and  that  she  may  be  obliged  to  charge  herself  with  the 
money  earned  by  the  three  apprentices,  and  may  be  condemned  in  costa. 

Dr.  Smalbrokef  for  Maidson  Pitt — Richard  Weaver,  one  of  the  four 
apprentices,  was  bound  to  deceased  in  1755,  and  by  his  indentures  he  is 
bound  to  deceased,  his  heirs,  executors,  administrators  and  assigns,  but 
the  other  three  apprentices  who  were  bound  in  1752,  are  bound  to  the 
deceased  only,  and  therefore  their  apprenticeship  to  the  deceased  expired 
with  his  death  and  she  has  taken  them  as  her  apprentices.  She  aamita 
she  has  received  upon  their  account  161/.  Ids.  3a.,  which  she  claims  aa 
her  own. 

Dr.  Hat/f  for  the  minor. — The  whole  inventory  amounts  only  to  895/. 
165.  8d.  She  now  confesses  she  has  omitted  23/.  13s.,  but  our  grand 
objection  is,  that  she  has  not  charged  herself  with  the  profits  of  three 
apprentices,  the  moiety  of  which,  viz.  161/.  17s.  3^.,  she  admits  she  has 
received  and  applied  to  her  own  use ;  the  variation  in  the  indentures 
makes  no  difierence,  for  all  the  apprentices  are  to  serve  seven  years. 

Dr.  Simpson,  same  side. — The  whole  sum  omitted  is  185/.  12s.  3d., 
and  she  has  craved  an  allowance  of  14/.  for  first  and  second  mourning 
for  herself,  which  we  say  ou^ht  not  to  be  allowed. 

Salk.  p.  66,  7%e  Kin^  against  Pecke,  justices  of  peace  made  an  order 
upon  executors  to  mamtain  an  apprentice  bound  to  their  testator,  the 
court  quashed  the  order,  because  it  did  not  appear  that  the  deceased  had 
4eft  efiects ;  but  Holt,  C.  J.  said  executors  must  maintain  the  apprentice 
«f  their  testator  if  he  leaves  sufiicient  assets,  and  that  by  custom  of  Lon- 
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don  executors  mutt  iostruct  the  apprentice  or  turn  him  over  to  one  of 
the  same  trade.  Salk.  fo.  61,  the  same.  The  court  has  power  to  revoke 
this  administration,  for  an  administrator  durante  minoritate  is  only  a 
trustee. 

JunoMEirT — Sir  George  Lee. 

I  was  clearly  of  opinion  that  she»  who  did  not  belong  to  the  yard,  could 
have  apprentices  there  only  as  administratrix  to  the  deceased,  and  that 
the  profits  of  them  belonged  to  his  son  as  his  representative,  for  whom 
she  was  only  a  trusteee,  and  I  therefore  decreed  her  to  char^  herself 
with  the  profits  arising  from  all  the  apprentices,  and  with  the  clover  and 
horse,  but  allowed  her  claim  for  mourning,  and  did  not  revoke  the 
administration,  but  ordered  her  to  give  security  to  the  full  amount  of  the 
inventory,  and  condemned  her  in  the  costs  of  the  motion. 


AKERMAN  and  NORRIS  against  6YBB0N.— p.  510. 

A  declaration  held  to  be  rafficientlj  foil. 

Thokas  Farrant  died  in  1741,  made  a  will,  but  no  executor  or  resi- 
duary legatee ;  was  a  bachelor ;  left  Thomas  Gybbon  his  nephew,  Mary 
Franklyn  and  Elizabeth  Church  and  others,  his  nieces  and  next  of  kin;' 
by  consent  of  Thomas  Gybbon,  administration  cum  iestamento  was 
granted  to  Mary  Franklin,  in  May,  1741.  She  afterwards  died,  leaving 
^reat  part  of  the  estate  unadministered,  and  in  December,  1748,  admin- 
istration de  bonis  non  cum  testamento  was  granted  to  Elizabeth  Church. 
On  the  10th  October,  1749,  Thomas  Gybbon  died  intestate,  and  admin- 
istration to  him  was  granted  to  Jane  Gybbon  his  widow.  In  November, 
1757,  Elizabeth  Church  died,  and  then  Jane  Gvbbon  entered  caveat  in 
the  goods  of  Thomas  Farrant  and  Elizabeth  Cnurch.  Isaac  Akerman 
and  William  Norris,  executors  of  Church,  warned  the  caveat  entered  as 
to  her  effects ;  probate  of  her  will  was  decreed  to  her  executors  they 
undergoing  a  monition  to  exhibit  an  inventory  of  the  efiects  of  Thomas 
Farrant  remainingin  the  hands  of  Elizabeth  Church  at  her  death.  On 
4th  session  Hilary  Term,  1758,  they  gave  in  a  declaration.  On  the  By- 
day  after  the  said  term,  Gybbon's  proctor  alleged  the  declaration  was 
not  full,  because  it  contains  only  an  account  of  such  efiects  of  Farrant's 
as  now  remain  in  the  hands  of  Church's  executors. 

JuDOMEVT — Sir  Georob  Lee. 

But  it  appearing  on  the  face  of  the  declaration  that  they  swore  they 
knew  of  no  other  efiects  of  Farrant's  than  what  they  had  set  forth  in  the 
•aid  declaration,  1  held  that  it  was  sufllciently  full. 


ARCHES  COURT  OF  CANTERBURY. 
CHRISTMAS  HUET  against  DASH.— p.  511. 

Ths  iteliite  5  and  6  Edw.  1,  c.  4,  leaves  nothing  to  the  diacretion  of  the  judge,  bat  the  dnntUiq 

of  the  BVspenaioD  ab  ingreuu  eect€$w. 
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ARGAR  agaipst  HOLDS  WORTH.— p.  515. 

A  dergyman  may  be  proaecoted  by  anyone  for  neglect  of  his  clerioal  dat^. 
A  license  from  the  ordinary  is  a  legal  authority  to  a  clergryman  to  solemnize  a  marriage,  but  if 
a  dergymap  sospeots  fraud,  delay  may  be  jostifiable  &  the  sake  of  inquiry. 


PREROGATIVE  COURT  OF  CANTERBURY. 

POWELL  against  BURGH  and  Others.— p.  517. 

In  a  testamentary  sait,  the  citation  of  a  party  by  an  erroneous  Christian  name,  there  being  no 

doubt  as  to  the  identity  of  the  person,  holden  to  be  sufficient. 

Dr.  BeUesworth,  for  Mary  Powell. — Mary  Powell,  a  creditrix,  cited 
Mary  Burgh,  wife  of  Henry  Burgh,  clerk,  Emmy  Powell,  wife  of  John 
Powell,  Esq.,  and  Ann  Williams,  widow,  the  daughters  and  only  next  of 
kin  of  Godfrey  Harcourt,  of  Wirewoods  Green,  Esq.,  widower,  deceased, 
to  bring  in  his  will  if  he  made  any,  and  to  take  probate  if  they  or  any  of 
them  are  executors  therein,  or  if  he  died  intestate  to  take  administrationi 
or  to  show  cause  why  it  should  not  be  granted  to  said  Mary  Powell,  a 
creditrix,  and  to  exhibit  an  inventory.  Farrer  appeared  for  Mary  Burgh 
and  Ann  Williams,  aAd  declared  that  deceased  died  intestate,  and 
that  they  would  not  take  administration.  Smith  appeared  for  Emmy 
Powell,  under  protestation,  and  alleged  that  she  was  cited  by  a  wrong 
name,  her  true  Christian  name  Doing  Amy^  and  not  Emmy,  and  prayed  to 
be  dismissed  with  costs. 

Dr.  Simpson^  for  Amy  Powell,  insisted  that  she  being  cited  by  a  wrong 
Christian  name,  ought  to  be  dismissed,  and  cited  the  following  cases : 
Arches,  Easter  Term,  1710,  Barwood  against  Xrarft,  Barwood  was  cited 
by  name  of  Burwood,  dismissed  for  the  mt&nomer,  and  held,  that  a  mis- 
nomer ought  to  be  alleged  before  issue  joined.  Arches,  2d  July,  1735, 
.Johnson  against  Richardson,  Richardson  promoted  articles  against  John- 
son by  the  decription  of  rector  of  Melford,  in  the  county  of  Norfolk,  for 
brawling  in  the  churchyard  of  Melford ;  issue  joined,  witnesses  examined, 
and  sentence  given  against  Johnson  at  Norwich ;  he  appealed  to  the 
Arches  here ;  objection  was  taken,  that  he  was  wrong  described,  for  he 
was  rector  of  Melford  in  Suffolk,  and  there  is  no  pla(;e  of  the  name  of 
Melford  in  Norfolk ;  upon  this  objection  the  whole  proceedings  were  set 
aside,  and  Johnson  dismissed  from  the  cause  with  costs.  Prerogative; 
11th  December,  1732,  WiUiam  Becker,  deceased,  Kenrick,  a  creditor, 
cited  the  widow  to  take  administration ;  she  appeared  and  alleged  that 
deceased  made  a  will,  and  appointed  John  Ayres  executor,  Kenrick  cited 
him  by  name  of  John  Ayres,  he  appeared  under  protestation,  and  alleged 
his  name  was  Eyre ;  he  was  dismissed  with  costs. 

JuDOMEiTT — Sir  Georoe  Lee. 

I  thought  the  cases  cited  did  not  come  up  to  the  present :  the  two  first 
were  upon  prosecutions  where  greater  strictness  is  required,  and  that 
case  of  Eyre,  in  the  Prerogative,  was  plainly  a  wrong  name,  and  it  did 
not  appear  that  he  had  any  addition  whereby  to  be  ascertained ;  but  in 
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the  present  case  it  was  doubtful  whether  Amy  and  Emmy  were  not  the 
same  name;  but  be  that  as-it  might,  here  was  such  a  description  as  left 
no  uncertainty  as  to  the  person  meant  to  be  cited,  for  she  was  described 
to  be  the  wife  of  John  Powell,  Esq.,  and  the  daughter  of  Godfrey  Harcourt, 
Esq.,  of  Wirewood's  Green,  in  Gloucestershire.  If  a  nobleman  is  cited 
by  a  wrong  Christian  name,  if  bis  title  of  honour  is  right,  it  is  sufficient^ 
because  that  is  a  sufficient  description  of  him.  In  the  Prerogative  less 
nicety  in  the  processes  to  accept  or  refuse,  is  required,  because  those 
processes  run  with  intimation  and  do  not  precisely  require  an-appearance,* 
and  I  thought  trifling  objections,  which  had  nothing  in  them  essential  to 
the  benefit  of  the  party,  but  only  tended  to  obstruct  justice,  ought  to  be 
discouraged ;  I  therefore  overruled  the  protestation,  and  ordered  Amy 
Powell's  proctor  to  appear  absolutely. 


MILLER  against  SHEPPARD  and  Others.— p.  52a.(a) 

The  iwndwritinif  and  character  of  a  livtng  witness,  bat  who  was  resident  in  an  cnemyV 

coontry,  admitted  to  proof. 

This  day  an  allegation  was  offered  by  Miller,  propounding  the  will  and 
codicil  together;  the  1st  article  pleaded  the  factum  of  the  will  in  the 
eommon  form ;  the  2d  and  3d  articles  pleaded  that  Francis  Wyke,  one 
of  the  subscribing  witnesses,  was  dead,  and  pleaded  his  handwriting  and 
good  character ;  the  4th  and  5th  articles  pleaded  that  John  Boucher,  the 
other  subscribing  witness,  resided  at  this  time  in  French  Flanders,  and 
by  reason  of  the  war  could  not  be  come  at  to  be  examined,  and  there* 
fore  pleaded  his  handwriting  and  good  character-  as  if  he  had  been  dead ; 
the  rest  of  the  articles  propounded  the  codicil  in  the  usual  manner.  The 
Qoonsd  for  Sheppard,  who  is  named  one  executor  in  both  will  and  codicil, 
but  who  opposes  the  codicil,  and  also  the  counsel  for  Norris  and  Rowley, 
.deceased's  next  of  kin,  joined  in  opposing  the  4th  and  5th  articles,  and 
insisted  that  the  handwriting  of  a  witness  who  was  alive,  and  his  cha« 
racter,  could  not  be  admitted  to  be  proved,  for  the  adverse  party  would 
be  deprived  of  the  benefit  of  cross-examining,  and  the  precedent  would 
be  dangerous ;  for  it  would  become  a  practice  to  send  witnesses  out  of 
the  way  to  avoid  cross-examination,  which,  perhaps  might  be  the  pre* 
teM  case* 

JuDOKBirT — Sia  Gborgh  Lbb. 

But  as  I  thought  there  was  great  reason  to  suspect  collQsion  between 
Sheppard  and  tlie  next  of  kin,  and  as  this  witness  could  not  be  come  at 
dvorin^  the  war  by  Miller,  I  admitted  those  two  articles  to  proof,  but 
directed  she  should  specify  the  time  when  Boucher  went  abroad,  that  it 
might  appear  whether  it  was  probable  he  was  sent  abroad  to  prevent 
ero68-«xainioa(ioik 

(a)  Vide  sapra  p.  506. 
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ARCHES  COURT  OF  CANTERBURY. 

GREEN  against  MAYO  formerly  HOLLIER.— p.  521. 

In  a  cause  of  legacy  in  which  issue  had  been  joined,  the  tender  of  payment  holden  not  to  be 
sufficient  unless  accompanied  by  a  payment  of  the  costs  incurred  m  the  institution  of  the 
suit 

John  Hull  made  his  will,  4th  June,  1756,  appointed  Elizabeth  Mayo, 
formerly  Holiier,  sole  executrix  and  residuary  legatee;  deceased  died 
23d  October,  1756,  and  Mayo  proved  his  will  that  day ;  bequeathed  a 
legacy  of  five  pounds  to  his  sister  Elizabeth  Green  ;  she,  in  May,  1757, 
and  again  on  the  20th  and  24th  October,  1757,  sent  her  daughter  to 
demand  said  legacy  of  Mayo,  and  the  last  time  sent  a  receipt  for  it ; 
Mayo  said  she  would  come  to  Green's  house  the  next  week,  and  pay  it, 
but  she  did  not,  whereupon  Green  took  a  citation  to  call  her  in  a  cause 
of  legacy,  which  passed  under  seal  on  31st  October,  1757,  and  the  officer 
of  the  court  swore  he  sought  Mayo  at  her  usual  habitation  on  that  day, 
and  on  the  1st  and  2d  of  November,  but  could  not  have  access  to  her  to 
serve  her  personally.  On  1st  November,  Mayo  and  her  husband  and 
others  came  to  Green's  house  and  tendered  her  five  pounds  for  her  legacy ; 
Green  said  the  matter  was  now  in  the  hands  of  ner  lawyer,  and  they 
must  pay  the  money  to  him,  and  refused  to  accept  it ;  whereupon  they 
said  they  would  leave  it  upon  her  counter,  and  she  might  throw  it  into 
the  street  if  she  pleased ;  thereupon  Green  called  a  neighbour,  Mrs. 
Blower,  and  desired  her  to  take  and  keep  the  money  in  safe  custody,  but, 
as  Green  expressly  swore,  did  not  desire  her  to  keep  the  money  for  her 
(Green's)  use.  The  citation  was  returned  3rd  November,  and  a  citation 
vlis  et  modis  issued.  Mayo  at  last  appeared,  and  on  the  by-day,  Mi- 
chaelmas Term,  1757,  a  libel  in  usual  form  for  the  legacy  was  admitted. 
1st  Session,  Hilary  Term,  1758,  Mayo's  proctor  gave  a  negative  issue. 
The  question  was,  whether  this  tender,  made  extra-judicially,  without 
offering  costs,  after  the  citation  was  under  seal,  and  Mayo  had  been 
sought  by  the  officer,  was  a  sufficient  legal  tender  to  excuse  Mayo  from 
costs,  and  to  throw  them  upon  Green ;  and  having  heard  affidavits  on 
both  sides— 

Judgment — Sir  Georob  Lee. 

I  was  of  opinion  it  was  not  a  sufficient  tender,  for  Green  had  expressly 
refused  it  because  a  suit  was  begun,  and  she  had  been  at  the  expense  of 
taking  out  a  citation ;  and  Mayor's  proctor  should,  when  he  first  appear- 
ed for  her,  or  at  least  before  be  gave  a  negative  issue,  have  made  a 
tender  of  the  legacy  in  court,  with  such  costs  (if  any)  as  were  due  by 
law  ;  but  not  having  alleged  the  speical  matter,  but  having  given  a  nega- 
tive issue,  she  had  denied  the  legacy  to  be  due,  contrary  to  her  extra- 
judicial confession  on  1st  November,  when  she  tendered  the  legacy  to 
Green,  and  had  thereby  subjected  herself  to  costs.  I  therefore  overruled 
Mayo's  petition,  and  as  issue  had  been  joined,  assigned  the  cause  for 
sentence  on  the  merits ;  and  on  1st  Session,  Trinity  Term,  22nd  May, 
1758, 1  heard  the  cause  upon  the  merits,  gave  sentence  for  the  legacy  of 
five  pounds  to  Green,  and  condemned  Mayo  in  20/.  costs. 
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LLOYD  against  LLOYD.— p.  52a 

An  appeal  on  gfrieTancesi  enterUlned. 

David  Lloyd,  deceased,  made  his  will  in  June,  1753,  and  appointed 
Ann,  hiswife,  executrix,  who  took  probate  in  common  form  at  St.  Asaph, 
in  October,  1755.  William  Lloyd,  deceased's  father,  cited  her  to  prove 
the  will  by  witnesses;  she  propounded  it;  in  February,  1756,  the  father 
pleaded  deceased's  incapacity ;  she  pleaded  the  contrary;  several  wit- 
nesses examined  on  both  sides.  On  the  20th  January,  1757,  both  proc- 
tors prayed  publication,  and  copies  of  the  depositions  were  accordingly 
delivered  to  both.  On  the  21st  April,  1757,  William  Lloyd's  proctor 
alleged  that  since  publication  more  witnesses  had  come  to  his  client's 
knowledge,  and  prayed  a  commission  to  examine  them  touching  deceas- 
ed's insanity ;  the  judge  decreed  a  commission.  Ann's  proctor  protested 
of  appealing,  but  afterwards  waved  his  appeal.  On  the  12th  May,  1757, 
William's  proctor  prayed  a  monition  and  inhibition  to  both  parlies  not 
to  intermeadle  with  deceased's  effects  pending  the  suit,  and  also  a  com- 
mission to  examine  witnesses  as  aforesaid,  both  which  the  judge  decreed 
without  proof  or  even  a  suggestion  that  she  had  embezzled  any  of  the 
effects,  and  notwithstanding  that  she  as  widow  would  be  intitled  to  a 
moiety  of  the  estate  under  intestacy.  Ann  appealed  from  this  decree  to 
the  Arches,  and  gave  in  a  common  libel.  In  the  1st  Session,  Michael- 
mas, 1757,  Farrer  appeared  for  William  Lloyd,  and  gave  a  negative 
issue;  soon  after  William  died  and  his  representative  was  cited,  Farrer 
appeared  for  her  to  save  her  contumacy,  confessed  the  identity  and  sub- 
scription to  the  appeal,  but  declared  his  client,  the  representative  of 
William  Lloyd,  would  proceed  no  further  in  the  cause ;  whereupon  the 
grievances  appealed  from  came  on  to  be  heard  ex  parte* 

JuDOMBifT — Sir  George  Lee. 

I  was  clearly  of  opinion  that  both  parts  of  the  decrpe  were  wrong,  and 
that  grievances  were  done  to  Ann  Lloyd ;  but  I  had  some  difficulty  about 
the  commission  for  examining  witnesses,  because  that  part  of  the  decree 
DOW  appealed  from  was  only  a  continuance  of  the  decree  made  on  21st 
April,  1757,  from  which  Ann's  proctor  had  appealed  and  then  had  waived 
his  appeal ;  but  as  the  first  part  of  the  decree  relating  to  the  inhibition  to 
meddling  with  the  effqpts  was  duly  appealed  from,  and  as  the  court  would 
upon  the  hearing  have  suppressed  the  depositions  of  the  witnesses  taken 
after  publication,  in  case  they  bad  actually  been  examined,  I  pronounced 
generally  for  the  appeal,  retained  the  cause,  and  assigned  it  on  for 
sentence. 


PREROGATIVE  COURT  OF  CANTERBURY. 

BROOME  against  ELLIS.— p.  525. 

A  ralMcribbg  witness  who  contradicts  his  own  act  of  attestation  may  be  a  good  witnees  to  sap- 
port  another  subscribing  witness  in  other  ctroomstances. 

Isaac  Broomb,  deceased,  made  his  will,  dated  3d  January,  1758 ;  gave 
a  legacy  of  fifteen  pounds  to  his  brother  Joseph  Broome,  his  only  next 
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of  kin,  and  save  all  the  rest  of  his  effects  to  Jane  Ellis,  who  lived  with 
him  as  his  shopwotnan,  and  made  her  sole  executrix ;  deceased  died  on 
16th  March,  1758,  after  a  long  illness;  Jane  Ellis  proved  the  will  in 
common  form  on  17th  March;  the  brother  cited  her  to  prove  it  by  wit- 
nesses ;  she  gave  in  a  common  <:ondidit  and  examined  the  two  subscrib- 
ing witnesses,  whom  the  brother  cross-examined,  but  did  not  plead 
-himself;  the  witnesses  deposed  to  the  following  effect. 

1.  John  Keyloch,  looking-glass  maker. — Deponent  came  to  know 
deceased  about  six  years  ago,  and  often  went  to  him ;  about  a  fortnight 
before  the  will  was  made  deceased  told  deponent  he  had  made  his  will, 
but  was  very  uneasy  about  it,  and  asked  deponent  if  he  would  alter  it  for 
him ;  deponent  said  he  would  whenever  he  pleased  ;  in  the  evening  of  3d 
January,  1756,  deponent  called  to  ask  how  deceased  did,  Jane  Ellis  then 
told  deponent  deceased  was  very  uneasy,  and  could  not  resf  till  his  will 
was  altered ;  deponent  went  into  the  parlour  to  deceased,  who  directly 
ordered  Ellis  to  fetch  his  will,  which  she  did,  and  deceased  desired  depo- 
nent to  read  it  to  him,  which  deponent  did ;  deceased  asked  deponent  wnat 
he  thought  of  it,  and  whether  Mr.  Walker  had  not  too  near  a  connec- 
tion with  Ellis,  he  being  an  executor  in  said  will,  and  a  principal  creditor 
to  deceased;  deponent  said  he  thought  he  had;  deceased  tnen  desired 
deponent  to  write  a  new  will,  only  leaving  out  the  name  of  Walker,  and 
making  Jane  Ellis  sole  executrix  ;  deponent  asked  him  about  that  three 
or  four  times,  and  deceased  said  he  would  have  her  sole  executrix,  but  he 
asked  deponent  whether  site  might  not  take  in  Mr.  Vesey  to  assist  her  in 
getting  xn  ike  debts;  deponent  said  he  believed  she  might;  he  replied, 
then  f  will  leave  her  sole  executrix ;  deponent  from  the  former  will,  and 
said  instructions,  wrote  in  deceased's  presence  the  will  propounded ; 
deceased  desired  deponent  to  read  it  to  him,  which  deponent  did  audibly 
and  distinctly ;  deceased  desired  him  to  read  it  again,  deponent  did  and 
deceased  approved  it,  and  then  directed  Ellis  and  Smith  his  book-keeper 
to  be  callea  in,  and  they  being  come,  deponent  folded  down  the  will  and 
deceased  wrote  his  name  as  well  as  he  could,  but  deponent  not  thinking 
it  legible  and  plain,  wrote  over  it  the  mark,  &c.  and  then  deponent  sealed 
it  with  a  wafer,  and  deceased  said  '*  I  deliver  this  as  my  will  and  testa- 
ment,*' in'presence  of  John  Smith  and  deponent,  who  then  attested  it  in 
deceased's  presence  and  at  his  request ;  deceased  then  appeared  to  be 
perfectly  in  his  senses. 

6.  Int.  Respondent  read  the  will  in  the  words  in  which  it  now  appears, 
and  believes  deceased  perfectly  understood  it.  9.  Int.  It  was  executed 
about  nine  at  night,  no  discourse  passed  but  what  is  before  set  forth.  10. 
Int  Deceased  signed  the  will  voluntarily,  and  was  not  importuned  to  do 
it.  \^.  Int.  Ellis  was  shopwoman  to  deceased,  but  not  a  relation.  13. 
Int  Respondent  never  heard  deceased  was  dissatisfied  with  the  will, 
deceasea  lived  till  the  16th  March  following.  14.  Int.  Deceased  was 
in  a  weak  low  condition.  Respondent  heard  Ellis  say  he  was  several 
times  out  of  his  senses  in  his  illness,  but  deceased  was  not  greatly  im- 
paired in  his  senses. 

2.  John  Smith,  bookseller. — Deponent  came  to  live  with  deceased  as 
his  book-keeper,  and  staid  with  him  six  weeks,  about  the  end  of  Novem- 
ber or  beginning  of  December,  1737.  On  Sd  January,  1758,  deponent 
was  sent  by  deceased  himself  to  Mr.  Vesey,  one  of  deceased's  creditors, 
to  desire  him  to  come  to  deceased  that  afternoon,  and  from  what  he 
beard  Ellis  say,  he  apprehended  deceased  sent  for  Yesey  to  make  hia 
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^ill,  but  Vesey  did  not  come.  About  debt  that  evening  depouent  being 
called)  went  into  the  parlour  todeceasea  and  Mr.  Keyloch,  and  q  paper 
vAich  deponent  then  apprehended  to  be  a  will  lay  ready  -wrote,  deceased 
then  wrote  something  at  the  bottom  of  said  paper,  but  it  not  being  legi- 
ble, Keylochmade  a  cross  or  something  under  it,  and  deceased  took  an 
halfpenny  off  the  wafer  at  the*  bottom  of  said  paper,  but  did  not  say  any 
thing,  or  that  it  was  his  last  will  and  testament,  and  deponent  and  Kev- 
!och  then  both  signed  said  paper  as  witnesses  in  presence  of  deceased ; 
and  deceased  during  said  transaction  did  not  appear  to  deponent  to  be, 
and  was  not  as  he. believes  of  sound  mind,  or  capable  of  making  a  will, 
09  he  did  not  say  it  teas  his  mil,  or  utter  one  syllable  as  deponent  remem* 
hers. 

'  8.  Int.  The  will  was  not  read  to  deceased  in  deponent's  presence, 
deceased  was  in  a  bad  state  of  health.  9.  Int.  Respondent  did  not  hear 
deceased  say  any  thing  to  express  his  approbation  of  the  will.  10.  Int. 
Keyloch  desired  deceased  to  sign  the  will,  and  deceased  did  it  volun* 
tariiy.  11.  Int.  Respondent  attested  it  13.  Int.  Respondent  don't  know 
that  deceased  expressed  any  dislike  to  the  will.  14.  Int.  Deceased  while 
deponent  lived  with  him  was  in  a  very  weak  condition  and  much  im- 
paired in  his  senses;  about  a  fortnight  before  the  will  was  made, 
deponent  heard  Ellis  say  that  the  deceased  had  not  been  in  his  senset  a 
quarter  of  an  hour  since  deponent  had  been  in  hia  house.  15.  Int.  Res* 
pendent  heard  Ellis  tell  Joseph  Broome,  that  deceased  had  left  him 
executor  in  a  former  will. 

Dr.  Hay,  counsel  for  Joseph  Broome,  the  brother. — Argued,  that  John 
Bmith  having  deposed  to  deceased's  incapacity  contrary  to  his  own 
attestation  to  the  will,  no  credit  could  be  given  to  him,  and  therefore  he 
could  not  be  considered  as  a  witness  in  the  cause,  and  consequently 
there  was  only  one  witness  to  support  the  will ;  but  by  law,  no  will  fi>r 
personal  estate  can  be  pronounced  for  without  two  witnesses,  or  at  least 
one  witness,  and  such  circumstances  as  are  equivalent  to  another  wit- 
ness. 

Judgment — Sir  George  Lee. 

But  I  was  of  opinion  that  Smith  was  a  good  witness  to  support  Key- 
loch in  every  other  part  of  his  deposition,  but  where  he  contradicted  hit 
own  act  of  attestation,  and  that  he  had  supported  him  in  many  material 
circumstances,  and  therefore  upon  this  evidence  I  pronounced  for  the 
validity  of  the  will  dated  3d  January,  1758,  and  decreed  the  probate  to 
be  delivered  out  of  court  to  Jane  Ellis,  the  executrix. 


MURPHY  against  MCCARTHY.— p,  520. 

A  citation  which  had  not  been  Bcrved  on  the  party  against  whom  it  had  been  entered,  holdea 

to  be  Yoid. 
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ARNOLD  against  EARLE.— p.  529. 

A  will  made  bj  a  miDor  of  sixteen  in  fayonr  of  his  guardian  and  ■choolmaster,  rabetantiated 

by  evidenee. 

Thomas  Newbee,  a  minor,  aged  near  sixteen  years,  died  27th  January, 
1756,  he  left  an  uncle,  Benjamin  Newbee,  of  the  whole,  and  two  uncles, 
William  and  Richard  Arnold,  of  the  half-blood,  his  only  next  of  kin ;  on 
the  death  of  his  grandfather  on  11th  January,  1754,  the  minor  chose 
George  Earle,  his  schoolmaster  at  Deptford,  with  whom  he  boarded  and 
lodged,  his  guardian.  On  14th  December,  1754,  deceased  made  a  will 
wrote  bv  an  attorney,  in  which  he  save  all  his  estate  to  Mr.  Earle  and 
Mrs.  Allen,  now  Earle*s  wife,  but  then  his  housekeeper.  In  October, 
1755,  he  made  another  will,  all  of  his  own  handwriting,  which  was 
almost  a  transcript  of  the  former  by  which  Earle  was  made  universal 
legatee  and  executor ;  this  second  will  is  said  to  be  made,  because  Allen 
the  joint  devisee  was  become  wife  to  Earle.  On  16th  December,  1755, 
he  made  a  third  will,  wrote  with  his  own  hand,  which  was  almost  a 
transcript  of  the  two  former  in  which  he  made  Earle  executor  and  uni- 
versal legatee ;  this  last  will  was  said  to  be  made,  because  one  of  the 
subscribing  witnesses  to  the  second  was  dead.  On  the  day  the  deceased 
died,  Earle  took  probate  of  this  last  will.  William  Arnold,  one  of  the 
uncles,  cited  him  to  prove  it  by  witnesses.  Earle  propounded  the  will, 
aiid  examined  the  two  subscribing  witnesses,  who  were  persons  of  un- 
blemished character ;,  they  swore  that  the  deceased  read  the  will  twice 
over  to  them,  declared  his  entire  approbation  of  it,  and  said  that  it  was 
all  his  own  handwriting,  that  he  had  no  regard  for  his  uncles,  for  they 
had  shown  none  to  him,  and  that  he  was  resolved  to  leave  all  he  had  to 
Earle,  for  he  and  his  wife  had  been  parents  to  him,  and  that  he  duly 
signed,  sealed,  and  published  the  will  in  their  presence,  and  desired  them 
to  attest  it,  which  they  did  in  his  presence,  and  that  deceased  was  per- 
fectly in  his  senses.  Arnold  pleaded  that  the  deceased  was  influenced 
by  his  schoolmaster,  by  cajollery  at  some  times,  and  threats  and  sever- 
ities at  other  times,  to  make  the  will  contrary  to  his  inclinations ;  he 
examined  several  witnesses  to  prove  fraud  and  imposition,  but  most  of 
them  proved  directly  the  contrary,  in  so  much,  tnat  the  counsel  for 
Arnold  confessed  that  the  will  was  sufficiently  proved  with  respect  to 
the  evidence,  but  that  from  the  circumstances  of  the  case  fraud  must  be 
presumed,  and  that  the  minor  was  not  of  legal  age  for  making  of  a  will 
for  personal  estate ;  for  that  by  law  he  ought  to  be  seventeen  or  eighteen 
years  of  age. 

Judgment — Sir  George  Lee. 

But  I  was  of  opinion  that  by  law  a  male  may  make  his  will  for  per- 
sonal estate  at  fourteen,(a)  and  a  female  at  twelve,  the  ages  at  which  by 
law  they  are  capable  of  marriage,  unless  it  appeared  the^  had  not  a 
capacity  to  understand  the  act  they  did,  the  contrary  of  which  appeared 
in  this  case ;  and  therefore,  the  evidence  in  support  of  the  will  being 
strong  and  clear,  I  pronounced  for  the  validity  of  the  will,  but  gave  no 
costs,  because  the  circumstances  of  the  case  did  prima  facie  create 
strong  suspicions  which  it  concerned  Earle  to  clear  up,  which  1  thought 
he  had  done,  and  the  uncle  lived  at  a  distance  ancl  could  not  himself 
know  the  facts.    It  did  indeed  appear,  that  one  Thomas  Gulling  (who 

(a)  Godolph.  O.  L.  22.    3  Black.  Cjm.  497. 


2Leb,532.  231 

was  a  witness  in  the  cause,  and  with  whom  the  uncles  had  agreed  that 
he  should  carry  on  the  suit,  and  who  was  to  have  a  share  of  the  estate 
if  the  will  should  be  set  aside)  had  attempted  to  suborn  some  of  the 
witnesses,  but  as  it  did  not  appear  that  WilUam  Arnold,  the  uncle,  was 
privy  thereof,  I  thought  it  not  a  sufficient  ground  to  charge  him  with 
costs. 


BOUGHEY  against  SIR  WILLIAM  MORETON.— p.  632. 

The  cancellation  of  one  duplicate  is  the  cancellation  of  both. 

Opportanity  afforded  to  the  advene  party  of  showing  that  the  cancellation  was  not  done  animo 
cancellundi. 

Daub  Jane  Moretoit,  wife  of  Sir  William  Moreton,  made  her  will 
dated  29th  May,  1754,  pursuant  to  a  power  given  her  by  her  marriage 
settlement ;  the  day  before  this  will  oears  date,  a  new  settlement  was 
made,  in  which  she  had  a  new  power  given  her  to  make  a  will ;  of  the 
said  will  she  appointed  Georste  Boughey  and  Nicholas  Gilbert  executors, 
and  Jane  Compton,  Elizabeth  Bromfield,  and  John  Bromfield,  esq.  resi- 
duary legatees;  she  died  soon  after.  Caveat  was  entered  by  Sir 
William.     Boughey  warned  it  (Gilbert  did  not  intermeddle)  and  prayed 

f>robate  of  the  uncancelled  duplicate.  Sir  William  alleged  that  the  dup- 
icate  which  deceased  had  in  her  custody  was  found  cancelled  ;  that  he, 
as  husband,  was  entitled  to,  and  he  prayed  administration  to  deceased 
as  dying  intestate.  Scripts  and  scrolls  were  prayed  and  decreed. 
Boughey  and  Elizabeth  bromfield  brought  in  the  uncancelled  and  the 
cancelled  duplicates,  dated  29th  May,  1754,  with  an  affidavit,  in  which 
they  swore  that  the  deceased  executed  duplicates  of  the  said  will,  one 
part  of  which  she  kept  herself,  and  the  other  part  she  delivered  to 
boughey,  which  she  had  never  demanded  of  him,  or  intimated  that  she 
had  cancelled  the  other  part,  and  they  further  swore  that  on  searching 
for  her  will  with  Sir  William's  consent  about  two  months  after  her  death, 
they  found  in  a  hair-trunk  in  her  chamber,  or  in  the  closet  adjoining  to 
it,  the  duplicate  she  kept,  with  her  name  and  seal  and  the  entire  attesta- 
tion of  the  witnesses,  torn  or  cut  piT,  and  that  there  were  also  in  the  trunk 
former  old  cancelled  wills  made  before  her  marriage,  and  that  she  used 
to  carry  this  trunk  with  her  when  she  went  out  of  town,  which  they 
therefore  called  her  travelling  trunk.  Sir  William  swore  that  he  believed 
the  deceased  cancelled  it  herself,  it  being  found  in  the  state  it  now  was 
upon  the  search,  which  was  the  first  time  he  ever  saw  it  Upon  these 
affidavits  the  matter  was  brought  before  the  Court  to  determine  whether 
probate  should  be  granted  to  Boughey  of  the  uncancelled  duplicate,  or 
administration  should  be  granted  to  Sir  William  as  husband. 

JuDGMBiTT — Sir  George  Lee. 

I  was  of  opinion  that  a  cancellation  of  one  duplicate  was  in  law  a 
cancellation  of  both,(a)  and  that  as  the  cancelled  duplicate  was  found 
in  her  custody,  and  it  did  not  appear  that  any  other  person  had  access 
to  it,  it  must  be  presumed  that  the  deceased  cancelled  it  herself.  I  there- 
fore refused  to  grant  probate  to  Mr.  Boughey  as  prayed  upon  the  evi- 

(a)  Riekard§  ▼.  Mmitfard  mtd  Pruman,  9  PhiJl.  33.    Cobnn  v.  Fra9er^  2  Hagf  .  366. 
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denee  now  before  me,  bat  gave  him  time  to  next  court  4o  determine 
wiietber  he  will  propound  the  uncancelled  duplicate,  and  will  takjs  upoa 
lum  to  porove,  either  that  the  other  part  was  cancelled  by  some  other  per- 
son, or  if  by  the  deceased;  that  she  did  it  inadvertently  or  accidentally, 
and  not  ammo  cancellandh  otherwise  I  decreed  administration  to  her  as 
dying  intestate  to  be  granted  to  Sir  William  Moreton  as  husband. 


FRANCE  against  AUBREY.— p.  534. 

Simple  contract  debts  make  bona  nolalnlia  where  the  deceased  died ;  whereas  specialty  debiB 

constitute  bona  notabUia  at  the  place  where  the  specialty  is  at  the  time  of  the  death. 
The  mere  entry  of  a  caveat  will  not  found  the  jurisdiction. 

Matzod  Dawkins  made  her  will,  and  (as  suggested)  appointed  Cathe- 
rine France  executrix.  Richard  Gough  Aubrey,  claiming  to  be  her  next 
of  kin,  took  administration  to  her  as  dying  intestate,  in  the  Consistory 
Court  of  St.  David's,  in  which  diocese  the  deceased  lived  and  died,  and 
Mr.  Rushworth,  as  proctor  for  Aubrey,  entered  caveat  in  the  Preroga- 
tive against  any  tmng  being  done  in  the  goods  of  deceased  without 
notice.  France  warned  the  caveat,  and  prayed  that  the  adminstration 
might  be- decreed  to  be  brought  in  and  revoked,  and  that  probate  of  the 
wm  might  be  granted  to  her.  Rushworth,  for  Aubrey,  denied  the  juris* 
diction  of  the  court,  and  alleged  that  deceased  did  not  leave  bona  nota^ 
hiHa.  France  propounded  the  jurisdiction,  and  this  day  her  allegatiorr 
eensisting  of  three  articles  was  debated.  The  first  article  pleaded  gene-* 
rally  that  the  deceased  resided  and  died  in  the  diocese  of  St.  David^s, 
and  left  bona  notabilia  in  divers  dioceses  sufficient  to  found  the  jurisdic- 
tion of  the  Prerogative  Court.  The  2d  article  pleaded  that  Richard 
Giough,  father  of  the  party,  Aubrey,  was  at  the  deceased's  death,  and 
now  is,  indebted  to  her  estate  in  the  sum  of  five  guineas,  and  that  he 
resides  in  the  diocese  of  Gloucester.  The  3d  article  pleaded  that  Aubrey 
did  enter  a  caveat  in  the  Prerogative  in  the  goods  of  deceased,  and  had 
thereby  acknowledged  and  founded  the  jurisdiction  of  that  court. 

JuooifBirT — Sm  George  Lee. 

I  admitted  the  first  article  as  pleaded,  ordered  the  nature  of  the  debt 
pteaded  in  the  2d  article  to  be  specified,  for  if  the  five  gtiineas  were  due 
to  the  deceased  by  simple  contract,  the  debt  was  personal  and  would 
make  bona  notabilia  where  the 'debtor  lived;  but  if  they  were  due  by 
specialty  they  would  make  bona  notabilia  where  the  specialty  happened 
to  be  at  the  deceased's  death ;  and  I  rejected  the  3d  article,  being  clearly 
of  opinion  that  barely  entering  a  caveat  would  not  found  the  jurisdiction, 
for  it  might  be  entered  (as  this  was  said  to  be)  with  intent  to  deny  the 
jurisdiction,  and  prevent  this  court  from  any  cognizance  of  the  matter. 

JV;  J5.  On  the  by-day  of  this  term  the  proctor  for  France  prayed  that 
I  would  decree  Aubrey  to  bring  in  the  administration  and  leave  it  in  the 
registry ;  but  as  the  allegation  pleading  bona  notabilia  was  not  proved, 
and  consequently  my  jurisdiction  was  not  founded,  I  refused  to  make 
siich  order. 
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MARTIN  against  ROBINSON.— p.  535. 

Coets  decreed  against  a  party  who  had  taken  probate  of  a  will  whieh  she  knew  not  to  be  the 

last  will  of  the  deceased. 

Peter  Petersen,  alias  Pitts,  made  a  will  dated  5th  September,  1747, 
and  appointed  Erasmus  Robinson  and  Mar^  his  wife  (with  whom  he 
lodgea)  executors ;  he  afterwards  went  a  mariner  in  the  St.  George  East 
Indiaman,  where  he  made  another  will  dated  10th  January,  1749-50, 
and-appointed  Swain  Martin,  another  mariner  in  said  ship,  his  executor 
and  soon  after  died ;  the  ship  returned  home  in  May  or  June,  1751,  and 
then  Mary  Robinson  had  notice  of  the  deceased^s  death,  and  that  he  had 
made  a  will  of  a  later  date  than  her's,  wherein  Martin  was  executor,  who 
showed  the  said  last  will  to  two  persons  whom  she  sent  to  him  to  see  it ; 
but  Martin  said  he  would  burn  it,  and  advised  her  to  prove  the  will  of 
5th  September,  1747  ;  she  accordingly  on  13th  June,  1751,  proved  that 
will  in  common  form,  and  swore  she  believed  it  to  be  deceased's  last  will, 
and  by  virtue  of  that  probate  received  the  deceased's  wages  at  the  India 
house,  and,  as  she  insisted  (but  did  not  make  a  satisfactory  proof 
thereof,)  she  retained  what  was  owing  to  her  from  the  deceased,  and 
paid  over  the  residue  to  Martin ;  however,  it  was  certain  that  she  took 
the  probate  with  the  knowledge  of  Martin.  On  the  12th  June,  1754, 
Martin  returned  a  citation  against  Mary  Robinson  to  bring  in  the  pro- 
bate, and  show  cause  why  it  should  not  be  revoked,  and  probate  {[ranted 
to  him  of  the  last  will.  She  appeared  and  denied  Martin's  will ;  ne  pro- 
pounded and  proved  it,  and  she  pleaded  nothing  in  opposition  to  it,  and 
now  the  question  was  whether  she  should  be  condemned  in  costs  to 
Martin  who  was  privy  to  and  advised  her  to  prove  the  first  will. 

Judgment — Sir  Georoe  Lee. 

I  was  of  opinion  she  ought  to  be  condemned  in  costs,  because  she  had 
been  guihy  of  a  gross  misbehaviour  in  swearing  that  the  will  of  5th  Sep- 
tember, 1747,  was  the  deceased's  last  will,  when  she  knew  he  had  maae 
a  later  will;  and  because  she  had  put  Martin  to  the  expense  of  proving 
the  last  will,  when  she  had  no  objection  whatever  to  make  to  the  validity 
of  it,  and  therefore  had  used  the  privilege  the  law  gave  h^r  by  being 
possessed  of  a  probate,  to  a  bad  purpose.  I  therefore  pronounced  for 
the  last  will,  revoked  the  probate  granted  to  Mary  Robinson,  and  con- 
demned her  in  costs,  ana  referred  the  bill  to  the  register  to  report 
thereon. 


BOXLEY  and  FRENCH  against  STUBINGTON.— p.  587. 

AdmuiistFation  cum  tutamento  annexo  of  the  will  of  a  married  woman  made  onder  a  power, 

granted  to  the  extent  of  that  power,  to  the  person  appointed  by  the  will. 
A  general  grant  eaterorum  boninun  decreed  to  the  husband. 

Mart,  the  wife  of  William  Stubington,  was  empowered  by  articles 
executed  before  her  marriage,  dated  22d  August,  1747,  to  dispose,  by 
deed  or  will  executed  in  the  presence  of,  and  attested  by  two  witnesses, 
of  one  thousand  pounds  of  her  fortime  after  the  death  of  her  husband, 
who  was  to  receive  the  interest  thereof  during  his  life  notwithstanding 
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her  coverture*  She,  on  the  4th  September,  1756,  accordingly  made  a 
will  attested  by  two  witnesses,  and  appointed  Boxley  and  French  her 
executors,  and  disposed  of  said  1000/.  to  several  persons^  particularly  she 
gave  600/.  thereof  to  her  niece,  the  wife  of  said  ooxley,  for  her  separate 
use,  and  also  bequeathed  her  wearing  apparel,  which  she  had  no  power 
to  do.  The  executors  propounded  the  wilt,  which  the  deceased's  hus- 
band opposed,  and  they  produced  the  two  subscribing  witnesses,  who 
being  strangers  to  the  deceased,  did  not  prove  identity,  and  thereupon 
the  executors  pleaded  that  the  subscription  to  the  will  was  the  deceased's 
handwriting. 
Witnesses. 

1.  Joseph  Hurst.  At  desire  of  Mrs*  Boxley,  the  deponent  who  lives 
opposite  to  her,  went  to  her  house  and  there  found  a  gentlewoman,  a 
stranger  to  deponent,  who  called  herself  Mary  Stubington;  the  said 
woman  then  ^ecuted  the  will  propounded  in  presence  of  deponent,  and 
William  Ward,  who  was  also  a  neighbour  to  Boxley;  said  woman 
appeared  to  be  perfectly  in  her  senses ;  and  deponent  believes  she  was 
the  deceased  in  this  cause. 

Int.  William  Ward  goes  now  by  name  of  John  Fernley. 

2.  John  Fernley,  alias  W.  Ward. — Gives  exactly  the  same  account  as 
Hurst ;  says  the  person  who  executed  the  will  was  an,  entire  stranger  to 
deponent ;  verily  believes  she  was  the  deceased  in  this  cause,  and  she 
appeared  to  be  very  sensible. 

Int.  Respondent  is  a  barber  in  Goodman's  fields ;  deponent  went  by 
name  of  William  Ward  till  lately,  when  he  resumed  his  real  name  of 
John  Fernley;  deponent  16  years  ago  took  on  him  the  name  of  William 
Ward  upon  a  family  occasion,  which,  as  it  relates  onk  to  himself,  he 
does  not  think  proper  to  tell ;  his  true  name  is  John  Fernley ;  within 
seven  years  past  he  has  given  several  receipts  to  his  customers  in  the 
name  of  William  Ward. 

3.  James  Loton. — ^In  1741  deponent  first  became  acquainted  with 
deceased ;  he  has  often  seen  her  write  and  subscribe  her  name ;  verily 
believes  the  names  "  Mary  Stubington,"  subscribed  to  the  will  pleaded, 
are  her  handwriting. 

4.  Edward  Boxley,  Sen. — Deponent  is  uncle  to  Boxley,  the  executor ; 
deponent  once  saw  the  deceased  write  her  name ;  verily  believes  the 
names  subscribed  to  the  will  were  written  by  deceased. 

Mr.  Stubington,  in  his  answers  (which  were  read),  says  he  never  saw 
his  wife,  the  deceased,  write  her  name  "  Stubington,"  biit  does  believe  the 
names  *'  Mary  Stubington,"  subscribed  to  the  will  pleaded,  were  written 
by  her. 

Read  the  marriage  articles,  dated  22nd  August,  1747 ;  the  will 
pleaded,  dated  4th  September,  1756;  and  a  former  will,  dated  29th 
September,  1752,  in  which  deceased  gave  to  Mary  Boxley,  her  niece, 
500/.  to  be  paid  to  such  person  as  she  shall  appoint  for  her  trustee,  for 
her  separate  use  exclusive  of  her  husband. 

Dr.  SimpsoTif  for  Stubington,  insisted  that  there  was  not* a  sufficient 
legal  proof  of  the  factum  of  the  will  and  of  the  identity  of  the  testatrix ; 
secondly  that  Boxley  and  French  could  not  propound  it  as  executors, 
because  the  deceased  had  not  power  to  appoint  executors;  and  thirdly, 
that  the  paper  was  merely  an  appointment,  and  could  not  be  pronounced 
for  as  a  will.    In  Brigden's  case,{a)  the  whole  estate  was  in  the  wife's 

(a)  BndgtuCB  aote  it  thos  reported  in  Strange : — D^mnuM  Rtx  v.  Dr,  BttUtwertk,  Ifandaann 
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disposal*  and  therefore  a  mandamus  i^as  refused  in  the  King's  Bench  i 
but  in  CuUum's  case  in  B.  R.,  iSir  John  Strange's  Rep.  vol.  ii.  p.  801,  a 
peremptory  mandamus  was  granted  to  swear  the  husband  administra- 
tor; in  this  case  it  was  agreed  by  articles  before  marriage,  that  the 
wife  might  dispose  by  deed  or  will  of  a  leasehold  estate.  Sh^  made  a 
will,  disposed  of  said  estate,  and  appointed  her  mother  executrix ;  the 
King's  fiench  held  she  could  not  make  an  executor,  that  the  instrument 
was  an  appointment  only,  and  therefore  ordered  a  peremptory  manda- 
mus  to  grant  administration  to  the  husband. 

JuDGMBiTT — Sir  Gborob  Lbb. 

I  was  of  opinion  that  the  Tactum  of  this  will  and  the  identity  of  the 
testatrix  were  fully  and  sufficiently  proved.  Secondly^  that  in  some 
cases  a  feme  covert  might  appoint  an  executor,  as  where  a  power  was 
given  her  so  to  do,  as  was  held  in  the  Delegates  in  the  case  of  Hopegood 
and  Delohau  ;(a)  but  in  the  present  case  the  testatrix  had  no  such  power 
ffiven  her ;  however,  that  the  persons  named  executors  had  a  sufficient 
interest  to  propound  the  paper  as  a  will ;  and  t/iirdiy,  that  the  act  done 
by  the  deceased  was  of  such  a  nature  that  this  court  could  grant  admin- 
istration with  it  annexed  to  the  persons  named  executors.  That  in 
Cuilum^s  case  the  wife  had  power  only  to  dispose  of  a  leasehold  estate 
by  will,  but  she  went  farther  and  appointed  an  executrix,  to  whom  Vr» 
BetUsworih  granted  a  general  probate,  notwithstanding  there  were 
other  efiects  which  she  had  not  a  power  to  dispose  of,  and  notwithstand- 
ing Mr.  Cullum  prayed  an  administration  cceterorum  bonorum^  which  the 
court  refused  him,  and  thereby  deprived  him  of  the  administration  of 
those  effects  which  belonged  to  him  as  husband,  upon  which  ground 
that  mandamus  was  granted.(6)    I  therefore,  in  this  present  case,  pro- 

to  grant  adininutratton  to  Mr.  Bridgen,  the  late  huBlmikl  of  Lady  BeHamoiit,  deeeased.  The 
dean  of  the  Arches  returned  that  a  suit  had  been  commenced  ben>i%  him  between  Mr.  Bridgen 
and  a  aon  of  the  deceased,  who  claimed  to  be  her  executor  under  a  will  made  bj  her  pursuant 
to  a  deed  executed  before  marriage,  wliereby  the  husband  agreed  she  should  have  power  to 
make  a  will,  and  dispose  of  her  estate,  which  deed  Mr.  Bridgen  bad  confessed,  and  thereupon 
•eotence  had  been  given  for  the  validity  of  the  disposition,  but  not  for  the  executorship  created 
thereby;  and  thereupon  anew  suit  was  instituted  by  the  daughter  against  the  son  and  Mr. 
Bridgen,  for  administration  with  the  will  annexed,  which  is  still  depending. — 1  Strange,  1111. 
But  a  mandamus  was  granted  in  Bridgen^ §  case  in  the  following  Tear  (13  Geo.  2,)  on  tiie 

{round  that  the*husband  had  not  assenteato  the  will,  and  conseqtientiy  done  no  act  to  exdude 
Iroself  from  the  right  the  law  gave  him  to  the  administration,  although  it  was  admitted  that 
the  wife  had  a  separate  estate  at  her  own  disposal    Tbe  cue  is  thus  reported :— - 

Pemtsaa  Rex  v.  Beitetwortk,'  To  a  mandamus  to  ^rant  administratioa  to  the  hosband  was 
returned,  that  the  wifu*s  mother  having  by  her  will  given  her  several  effects  for  her  separate 
use,  exolu<iive  of  tbe  husband,  and  to  be  by  her  disposed  of,  as  she  should  tliink  fit,  she  had 
accordingly  made  a  will,  whereby  she  devised  her  separate  estate  to  troatecs,  with  whom  the 
hosband  was  now  litigating  the  validity  thereof  in  the  Ecclesiastical  Court;  pending  which 
sait  the  dean  of  the  Arches  could  not  grant  administration. 

Et  Pea  CvaiAM. 

This  is  an  insufficient  return,  for  here  is  no  act  of  the  husband  to  ezprees  his  assent  to  her 
making  a  will ;  and  she  may  have  choses  in  action,  or  other  rights,  besides  what  are  included 
in  her  mother's  will:  in  these  oases  there  must  be  some  act  done  by  the  hosband  to  exclude  him- 
self; which  not  being  pretended  in  this  case,  tliere  must  be  a  peremptory  mandamus.  9 
Strange.  1118. 

(a)  Delakay  v.  Hofegood^  Delegates,  22d  December,  1719.  The  judges  delegates  present  at 
the  sentence  were — Mr.  Baron  Price,  Mr.  Justice  Dormer,  Mr.  Justice  Eyre,  Dr.  Pinfold,  Dr. 
Strahan  and  Dr.  Kynaston. 

The  reader  will  find  all  the  cases  which  bear  upon  this  branch  of  testamentary  law,  in  iti 
Mferal  sabdivisioos,  brought  together  in  an  excellent  work  very  recently  poblisbed  bj  Mr.  B. 
V.  Williams,  entitkd,  A  Treatise  on  the  Law  of  Executors  and  Administraton,  Vol  i.  p.  39. 
311.  633. 

ib)  Th0  TanponJ  Cowt  cnly  gr^ntf  a  mvutont  when  it  is  oktr  thit  tUs  right  of  the 
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Dounced  for  the  paper  propounded  as  deceased's  will,  so  far  as  it  was 
pursuant  to  the  power  of  disposition  given  her  by  the  articles,  and 
decreed  administration  cum  testamento  annexOf  hmited  solely  to  the 
lOOOI.  she  bad  power  to  dispose  of,  to  Boxley  and  French  as  her 

Spointeesy  and  decreed  a  general  administration  ctsterorum  bonorum  to 
r.  Stubington  the  husband,  in  case  he  desired  it,  and  at  the  motion 
of  his  counsel,  ordered  that  the  limited  administration  cwn  tedamento 
anneoco  should  not  issue  under  seal  till  after  fifteen  days. 

hmband  to  take  administration  to  hia  wife  has  been  infringed.  In  otli^r  respects  it  leaves  the 
adjudication  of  all  questions  as  to  the  factum  and  validity  of  the  instrument  in  the  first  instance 
to  the  £cclesiastieal  Courts — holding,  that  it  is  the  very  function  of  the  Court  of  Probate  to 
decide  upon  the  nature  of  the  instrument,  and  to  say  whether  or  not  it  is  testamentary.  So 
ftr  does  the  Court  of  Chancery  carry  this  principle,  as  to  repudiate  the  idea  of  an  administrmtioo 
taken  for  the  mere  purpose  of  tryinga  question  in  the  Court  of  Chancery.  In  Rich  v.  Cockrtl 
and  Rich  v.  HuU^  Lord  Eldon  said.  The  difficulty  here  is  how  to  proceed  at  all ;  for  as  to  separate 
property,  there  must  be  a  wiH  proved  in  the  Commons.  As  to  the  sum  of  500i.  not  separate  pro- 
mrtv,  there  can  be  no  will  except  with  the  consent  of  the  husband.  A  suit  was  instituted  in  the 
£ocle8iafltical  Court,  calling  upon  the  husband  to  say  why  administration  of  the  will  as  to  both 
should  not  be  granted.  He  litigates  as  to  both,  contending  as  to  the  second  fund  that  his  assent 
was  necessary.  Upon  that  fue$tum  m  depending  in  the  Eeele$ia9tieal  Court,  there  is  no  decinam 
whatsoever;  but  wej  have  taken  administration  for  the  purpoees  of  this  suit  No  purpose  as 
to  this  suit  can  be  answered  till  that  question  as  lo  her  will  can  be  decided  in  the  Ecdesiaetical 
Court  Sir  William  Scott,  whom  I  have  consulted,  thought  the  proceeding  perfectly  ineomprf 
honoibHe.  I  cannot  here  decide  a  question  of  a  married  woman  as  to  separate  property,  unless 
the  will  is  proved  in  the  Commons :  nor  as  to  property  not  separate  without  the  assent  of  her 
husband.    9Ves.380. 

So  in  the  ease  of  Hugheo  v.  7\imery  Delegatea,  2Gth  November,  1831,  where  Sir  John 
IHcholl,  having  already  granted  probate  of  one  will  of  a  married  woman,  afterwards  granted  a 
special  probate  of  a  former  will  and  codicib  to  one  of  the  executors,  limited  only  to  become  • 
Mfty  (0,  and  to  attend,  ^*^PPhft  tubttantiate  and  cwnfirm  the  proeeedingo  already  eommeneed  or 
intended  to  bo  eommeneed  m  Chancery,  and  the  question  as  to  the  validity  of  this  special  pro> 
bate  tras  brought  by  appeal  before  the  Delegates.  The  court,  composed  of  Mr.  Baron  Bayley, 
Mr.  Justice  Patteson,  Mr.  Justice  Aldersoo,  Dr.  Daubeny,  Dr.  Phillimore  and  Dr.  Blake,  were 
unanimous  in  reversing  that  decree ;  holding  that  it  was  the  duty  of  the  Court  of  Probate  to 
determine  which  wis  Uie  Ivt  will  of  the  deceased. 


ANONYMOUS.— p.  542. 

s 

M  B»  Mr.  Trenley  Jiaving  propounded  a  letter  as  a  will,  Mr.  Smith 
prayed  a  commission  to  take  his  client's  answers,  whereupon  a  question 
arose,  at  whose  expense  the  letter  or  will  should  be  sent  down  to  the 
party  who  was  to  answer  to  it.  I  was  of  opinion,  and  decreed,  that  it 
should  be  sent  down  at  the  expense  of  Mr.  Trenlev's  client*  who  pro- 
pounded itt  it  being  part  of  his  allegation,  agreeable  to  the  opinion  of 
the  court  and  all  the  advocates  and  proctors,  3d  November,  1735,  in  the 
case  of  Hogan  and  Hogan^  with  respect  to  exhibits  annexed  to  and 
pleaded  in  an  allegatiojQ. 


HUOHES  and  HUGHES  against  RICARDS,  by  his  Guardian. 

— ^p.  543. 

Administration  cum  Uotaimemto  annexe  decreed  4o  testamentary  trustees  for  the  use  of  the 
in&nt  executor,  and  the  next  of  kin,  till  he  ahould  arrive  at  legal  age  to  take  probate. 

Dr.  Hajff  for  John  and  Robert  Hughes.-— George  Ricards  died  a 
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v^idower,  left  only  one  child  John  Ricards,  \i^ho  is  ao  infafit  under  seven 
years  of  age;  Deceased  made  his  will  on  17th  February,  1756»  and 
gave  all  his  estate  real  and  personal,  except  a  few  small  legacies,  to  his 
son  directly,  without  vesting  it  in  trustees.  After  all  the  legacies  he 
lidded  these  words,  ''  /  constitute  and  appoint  John  and  Robert  Ihghes 
to  be  trustees  of  this  my  last  will  and  testament  for  my  son  John  Ricards," 
and  by  the  Very  next  clause  he  appointed  his  said  son  his  sole  executor. 
The  will  is  duly  executed  and  attested  by  three  witnesses.  John  and 
Robert  Hughes  took  administration  with  the  will  annexed  for  the  use  of 
the  son  at  Landaff ;  afterwards  finding  there  were  bona  neiabiKa,  thepr 
voluntarily  appeared  and  prayed  a  monition  to  transmit  the  will  to  this 
court ;  caveat  was  entered  here  in  name  of  one  Jackson ;  on  27th  July, 
1758,  Mr.  Rushworth  appeared  for  Mrs.  Symmonds,  the  infant's  grana- 
mother,  and  prayed  that  she  might  be  assigned  guardian  to  him,  which 
was  done,  and  he  then  prayed  that  administration  cum  te$tamento  might 
be  granted  to  her  as  guardian  for  the  use  of  the  minor.  John  and  Rotert 
Hughes  prayed  administration  cum  testamento  for  the  use  of  the  infant 
might  be  granted  to  them  as  testamentary  trustees.  The  sole  question 
is  whether  the  administration  cum  testamento  shall  be  granted  to  the 
trustees  or  to  the  guardian. 

Dr.  Simpson^  contra,  for  the  guardian. — ^Deceased  had  a  considerable 
real  and  personal  estate  in  the  dioceses  of  Landaff  and  Worcester ;  he 
left  a  mother,  three  brothers,  and  a  sister,  who  all  desire  administration 
may  be  granted  to  the  guardian.  I  shall  rely  on  the  cases  in  the  Prero- 
gative in  1756,  of  BocUcot  and  Hamilton  against  DalzeeU{a)  and  of  Sir 
Everard  Falkener  and  Freemantle  against  Jordan^ip)  in  both  of  which 
cases  the  court  refused  to  grant  administration  cum  testamento  to  trus- 
tees, and  decreed  it  in  the  first  to  Miss  Dalzeel,  who  was  next  of 
kin  and  of  age,  and  in  the  last  to  the  guardian  of  a  minor,  who  was 
next  of  kin,  for  her  use  and  till  she  came  of  age. 

Read  the  act  of  court  and  the  will. 

Dr.  Hay^  for  Hughes. — The  testator's  intention  is  clear,  that  the 
Hughes's  should  manage  his  estate  till  his  son  came  to  age  to  take 
probate. 

Dr.  Harris^  same  side. — He  cited  a  case  in  Prerogative,  in  1752,  of 
AppUbee  against  Applebee^  when  the  court  granted  an  administration 
cum  testamento  to  a  testamentary  trustee  in  preference  to  a  guardian  of 
a  minor  who  had  the  interest 

Dr.  Simpson^  contra. — The  statute  binds  the  court  to  grant  the  admin- 
istration to  the  next  of  kin;  the  grandmother  is  the  next  of  kin. 

Dr.  Betiesworthf  same  side. — The  administration  must  be  granted  to 
the  next  of  kin ;  in  this  case  no  trust  is  created. 

JuDGMBN T — Sir  Georoe  Lee. 

I  was  of  opinion  the  cases  of  Bodicot  and  Hamilton  against  Dahed^ 
and  of  Sir  Everard  Falkener  and  Freemantle  against  Jordan  were  not 
parallel  to  this ;  in  the  first,  Bodciot  and  Hamilton  had  real  and  personal 
estates  vested  in  them  for  particular  purposes,  and  especially  as  trustees 
for  Miss  Dalzeel,  who  was  come  of  age ;  there  was  nothing  in  the  will 
which  implied  that  the  testator  intended  they  should  have  any  testamen- 
tary management  of  his  estate,  and  the  daughter  being  of  age,  and  next 
of  kin,  and  one  of  the  residuary  legatees,  was  entitled  to  the  administra- 

(«)  Fiife  miwv,  p.  134.  (6)  Ft4e  mpra,  p.  147. 
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tioD ;  likewise  in  the  last  case,  Sir  Everard  and  Freemanlle  were  made 
trustees  for  special  purposes,  they  were  also  appointed  guardians  by  the 
father's  will,  out  that  will  not  being  executed  in  presence  of  two  wit* 
nesses,  pursuant  to  statute  of  12  Car.  2,  chap.  24,  the  appointment  of  the 
guardianship  being  void,  they  had  no  testamentary  interest,  but  wer^ 
mere  trustees  subject  to  the  Court  of  Chancery,  and  the  minor  having 
both  the  beneficial  interest,  and  being  next  of  kin,  the  administration 
was  granted  to  her  guardian  for  her  use ;  in  the  present  case,  to  which- 
ever of  the  parties  the  administration  should  be  granted  it  would  virtually 
be  granted  to  the  next  of  kin,  for  none  of  them  had  any  title  in  them- 
selves, but  must  take  for  the  use  and  during  the  minority  of  the  infant^ 
who  was  executor  and  next  of  kin ;  here  was  no  estate  whatever  vested 
in  the  trustees,  for  all  was  given  directly  to  the  infant;  the  testator  must 
therefore  intend  there  should  be  trustees  for  the  testamentary'  manage- 
ment of  his  estate  for  his  son  during  his  minority,  otherwise  they  would 
be  trustees  without  any  trust,  and  such  an  appointment  would  be  nuga- 
tory. I  thought  the  testator  intended  the  Hughes's  should  have  the 
management  of  his  estate  till  his  son  came  to  age  to  take  probate;  I 
therefore  decreed  administration  cum  iestamenfo  to  John  and  Robert 
Hughes  as  testamentary  trustees  for  the  use  of  the  infant  executor  and 
next  of  kin,  till  he  should  arrive  at  legal  age  to  take  probate,  but  at  the 
desire  of  Mr.  Rushworth,  ordered  that  the  administration  should  not  go 
under  seal  till  after  fifteen  days. 


BEEBEE  against  BEEBEE.— p.  546. 

A  oommiaaion  of  appraiMment  decreed  at  the  anit  of  a  reaidnary  legatee. 

William  Bebbee  died,  left  a  widow  and  children ;  the  widow,  Fran- 
ces Beebee  claims  under  a  will  which  is  not  yet  propounded.  William 
Beebee,  deceased's  son,  opposes  it.  By  the  will  the  testator  left  his 
household  goods  and  residue  of  his  estate  to  his  children,  his  money  in 
the  stocks  and  ttventy  pounds  to  his  wife,  and  made  her  executrix.  The 
son's  proctor  on  23d  July,  1758,prayed  a  commission  of  appraisement,  the 
widow's  proctor  opposed  it,  and  on  1st  September  she  gave  in  an  inven- 
tory on  oath,  without  anv  assignation  of  the  court.  The  question  was, 
whether  a  commission  of  appraisement  should  be  decreed  or  not. 

JuDOMSif  T — Sir  George  Lee. 

I  was  of  opinion  to  decree  it,  because  it  appeared  there  were  several 
outstanding  dfebts  which  it  concerned  the  residuary  legatees  to  have  a 
particular  account  of;  and  because  the  expenses  of  the  commission  must 
o  out  of  the  residue,  and  so  must  be  paia  by  those  who  desired  it,  and 
ie  widow  would  not  be  burthened  thereby. — ^I  decreed  a  commission 
of  appraisement. 


£ 


ALFRAY  against  ALFRAY.— p.  547. 


Att  artido  in  aa  aUegttion  in  an  interect  canae  directed  to  be  rdbriDed  on  tccoont  of  ita 

generality. 

Robert  Auiut  died  intestate,  leaving  Mvy,  wha  claims  to  be  his 
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widow,  and  a  son  by  her,  named  Richard  Alfray,  he  had  also  two  other 
children  by  her,  who  died  before  him,  and  John  and  Euclid  Alfray,  and 
Elizabeth  Wright  his  children  by  a  former  wife.  Mary,  as  widow,  prayed 
administration,  the  three  children  by  the  first  wife  entered  caveat  and 
denied  her  interest.  She  propounded  it  and  gave  an  allegation,  pleading 
ID  first  article  a  courtship  in  1741  and  1472,  and  that  they  were  married 
in  or  about  the  month  or  November,  1742,  by  a  priest  in  holy  orders, 
according  to  the  rites  of  the  church  of  England,  at  a  house  in  the  liberty 
of  the  Fleet,  in  the  presence  of  several  credible  witnesses ;  the  rest  of 
the  allegation  pleaded  the  baptisms  of  the  children  which  she  had  by 
deceasM  as  legitimate,  constant  owning  of  her  as  deceased'a  wife  by 
him,  and  by  the  parties  in  the  cause,  and  several  letters  from  the  deceased 
to  her,  in  all  of  which  he  styled  himself  her  husband. 

Dr.  Hay  for  the  children,  objected  only  to  the  first  article,  that  both 
the  courtship  and  marriage  were  pleaded  too  generally. 

JuDOMEifT — Sir  Gborob  Lbe. 

I,was  of  opinion  that  as  the  facts  pleaded  in  the  first  article  were  mat- 
ters within  her  knowledge,  she  ought  to  specify  the  places  where  he 
courted  her,  that  it  might  appear  whether  it  was  a  public,  reputable 
courtship,  or  a  private  clandestine  one,  and  that  she  ought  at  least  to 
confine  the  time  of  her  marriage  to  the  month  of  November,  1742;  but 
as  to  her  specifying  the  particular  house  where  they  were  married,  it 
might  be  impossible  for  her  to  do  it  at  this  distance  of  time,  considering 
that  there  were  formerly  a  great  number  of  houses  within  the  liberty  of 
the  Fleet  where  marriages  were  performed,  and  accordingly  I  admitted 
the  allegation  speci^'ing  the  places  where  deceased  courted  her,  and 
confining  the  time  of  the  marriage  within  the  month  of  November,  17^, 


ARCHES  COURT  OF  CANTERBURY. 

BRETTELL  against  WILMOT  and  KING.— p.  548. 

In  adtbtts  on  the  adiuiflsiliilitv  of  a  libel  io  a  caute  of  rabtraotion  of  Uie  chorcb-rate,  the  ooort 
can  tako  notice  of  noihinff  that  is  not  expressly  pleaded,  or  referred  to,  in  the  libeL 

If  a  rate  is  made  only  fer  the  repairs  of  a  church,  it  is  illegal  to  raise  more  than  is  wanted 
for  that  purpose. 


PREROGATIVE  COURT  OF  CANTERBURY. 

RAYMOND  against  BARON  VON  WATTEVILLE.— p.  661. 

It  is  not  oompetent  to  the  Prerogetive  Court  lo  require  an  inventory  of  a  penonslestate  sitaated 

in  Germany. 
A  preetor  is  not  oUiied  to  answer  to  the  seal  of  a  foreign  court,  or  to  subscriptions  and  seab  of 

a  iire^  notary,  w  the  law  cannot  prasnmehim  to  be  conusant  of  them. 

Dr.  Hajff  for  Raymond. — Dinah  de  Larish,  formerly  Raymond,  an 
English  woman  by  birth,  married  in  Germany,  and  died  at  Hernhuft  in 
Luaatia,  a  widow,  without  cbildreo,  on  26th  May,  175G,  she  left  Jooee 
Raymond,  Etq.  her  brother,  and  one  of  her  next  of  kin,  made  her  wiU 
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(as  said)  on  26th  April,  1756,  and  appointed  Baron  lYon  Watteviltei  8 
principal  man  at  Hernhutt,  and  one  of  the  heads  of  the  Moravians,  exe« 
cutor  and  universal  legatee ;  and  afterwards  she  being  sick  in  bed  sent 
for  the  judge  and  officers  of  the  Court  at  Hernhutt  to  come  to  her,  before 
whom  (as  asserted^  she  recognized  her  will,  and  desired  them  to  enter 
and  deposit  it  in  tne  court,  which  they  did.  1st  June,  1756,  an  inven- 
tory was  taken  of  her  effects,  and  deposited  in  the  court  at  Hernhutt 
On  9th  August,  1756,  Watte ville  took  probate  of  the  will  in  the  Prero- 

fative  Court  by  commission,  and  the  next  day  his  agent  gave  notice  to 
In  Raymond  of  his  sister's  death.    On  25th  September,  1756,  Raymond 
cited  Watteville  to  bring  in  the  probate,  to  prove  the  will  by  witnesses, 
and  exhibit  an  inventory.    On  1 1th  November,  1756,  an  absolute  appear- 
ance was  given  for  Watteville.    On  11th  December,  1756,  Crespigny, 
for  Raymond,  opposed  the  will.    Fountain  propounded  it,  and  gave  an 
allegation.    On  25th  February  and  23rd  May,  1757,  at  Fountain's  peti- 
tion, requisitions  were  decreed  to  examine  witnesses  and  take  inventory, 
returnable  on  23rd  November,  1757.     Inventory  was  then  brought  in 
of  deceased's  effects  in  England,  at  the  end  whereof  there  was  a  decla- 
ration that  the  inventory  of  the  Grerman  effects  was  in  the  court  at 
Hernhutt ;  Crespigny  objected  to  the  inventory  generally  as  not  full ; 
Fountain  prayed  a  new  requisition  for  a  fuller  inventory,  which  was 
decreed  on  10th  December,  1757,  returnable  in  February,  1758,  this  was 
not  taken  out ;  but  a  new  one  was  prayed  and  extracted  in  May,  1758, 
which  has  been  expected,  but  is  not  returned.    On  7th  September,  1758, 
Watteville  was  decreed  to  be  excommunicated  for  not  exhibiting  a  fuller 
inventory,  and  a  schedule  was  signed ;  on  14th  February,  1758,  Fountain 
brought  in  an  inventory  without  the  requisition,  but  signed  by  Watteville 
and  attested  by  an  imperial  notary ;  this  also  contains  only  the  Endish 
efiects,  and  does  not  refer  to  the  Grerman  inventory  as  the  first  did ; 
Crespigny  therefore  prayed  the  court  to  pronounce  that  Watteville  was 
still  m  contempt,  and  that  the  excommunication  might  pass  under  seal ; 
on  21st  June,  1758,  a  requisition  for  examining  witnesses  was  taken  out, 
but  not  returned ;  Fountain  produced  one  witness  in  this  court,  but  has 
not  examined  him  ;  he  has  now  exhibited  notarial  acts  and  instruments 
said  to  be  under  seal  of  the  court  at  Hernhutt,  and  prays  Mr.  Crespigny's 
answer  to  them,  which  we  oppose. 

J)r.  Simpsojif  for  Von  Watteville. — The  questions  are,  whether  the 
inventory  is  not  full ;  whether  Watteville  is  duly  decreed  to  be  excom- 
municated, and  whether  Crespigny  shall  not  answer  to  the  notarial  acts, 
&c.  The  last  requisition  was  not  taken  out  for  the  examining  of  wit- 
nesses, because  the  court  at  Hernhutt  would  not  examine  under  a  com- 
mission from  this  court.  On  11th  December,  1756,  inventories  were 
decreed  on  both  sides.  On  23rd  November,  1757,  a  requisition  with  an 
inventory  was  brought  in  by  Fountain,  it  only  contains  the  effects  in 
England.  Fountain  prayed  a  new  requisition,  because  the  word  all  was 
omitted  at  the  head,  not  because  the  German  efiects  were  omitted ;  that 
requisition  was  expected  till  1st  Session  Easter,  1758,  and  that  day 
Fountain  prayed  to  be  heard  on  his  petition.  On  4th  Session  a  new 
requisition  was  decreed  returnable  on  28th  July,  1758;  on  that  day 
Fountain  brought  in  several  exhibits  to  excuse  Watteville.  On  7th  Sep- 
tember, 1758,  Watteville  was  decreed  to  be  excommunicated.  On  14th 
September,  1758,  Fountain  brought  in  an  inventory,  which  by  affidavit 
i4)peared  to  have-  been  just  received,  but  without  the  requisition ;  how- 
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ever,  it  is  autheititicated  by  an  imperial  notary ;  the  excommunication 
not  being  under  seal,  Watteville  is  not  in  contempt  On  2nd  Session, 
Michaelmas  Term,  Fountain  brought  in  several  acts,  and  then  no  objec- 
tion was  made  that  his  client  was  in  contempt:  bv  way  of  return  of  the 
requisition  for  witnesses,  and  in  supply  of  proof  of  his  allegation  and  the 
will.  Fountain  exhibited  several  acts  of  court  at  Hernhutt.  1.  Dated  8th 
August,  1758,  certifies,  that  Watteville  has  sworn  to  the  inventory  and 
as  to  the  legality  of  the  will,  and  insists  that  this  court  cannot  determine 
on  effects  in  Germany,  and  that  judges  are  not  to  be  examined  as  to  the 
legality  of  their  judgments.  2.  A  certificate  by  an  imperial  notary  and 
two  other  witnesses,  attesting  Watteville's  declaration  of  the  effects  in 
England.  3.  Notarial  certificate  of  a  copy  of  the  will,  and  that  three 
witnesses  had  sworn  before  him  as  to  deceased^s  sanity,  and  that  she  had 
recognised  the  will  in  their  presence.  4.  Certificate  under  the  hand  of 
the  judge  at  Garlitz  certifying  that  the  court  at  Hernhutt  is  legally  esta- 
blished, and  has  supreme  authority.  We  pray  the  proctor's  answers  to 
these  exhibits;  the  inventonr  exhibited  on  14th  September,  1758,  is 
full ;  he  is  not  obliged  to  set  forth  the  German  effects,  because  this  court 
has  no  jurisdiction  over  them.  Prerogative,  7th  June,  1735,  Ann  Colman, 
a  native  of  Dantzic  died,  there,  leaving  effects  there  and  in  England ;  her 
grand-daughters  who  resided  in  England  prayed  an  inventory  of  all  her 
effects ;  the  court  refused  as  to  the  effects  at  Dantzick.  Prerog.  1739, 
Lord  Doer  against  Duke  Hamiiion^  court  refused  to  order  a  paper  to  be 
inspected  upon  a  commission  of  inspection  which  related  to  an  estate  in 
France ;  objection  is  made  that  the  requisition  is  not  returned ;  in  foreign 
transactions  this  court  takes  such  returns  as  can  be  had ;  a  supreme 
court  has  attested  that  Watteville  signed  the  inventory  brought  in,  on- 
14tb  September,  and  made  aflSrmation  of  the  truth  of  it  in  foreign  com- 
missions. The  substance  and  not  form  is  to  be  regarded,  Arches,  1730, 
Elstrand  against  GatcKffe, 

JuDOMBNT — Sir  G£orob  Leb. 

I  was  clearly  of  opinion  this  court  has  no  jurisdiction  over  the  Grerman 
estate,  and  could  not  require  a  constat  thereof;  so  adjudged.  Preroga- 
tive, 1728,  Ploy  art  against  DeSmiih,{a)  and  again  in  1737,  Wihon  against 
Ogle^  as  to  effects  lymg  in  the  province  of  York  and  in  Ireland,  and  con- 
sequently that  the  inventory  was  full ;  and  as  to  the  requisition  not  being 
returned,  the  case  of  Elstrand  and  Gatdiffe  is  in  point,  that  JormB  are 
'  not  to  be  insisted  on,  in  foreign  transactions ;  I  therefore  was  of  opinion 
.  that  Watteville  had  purged  his  contempt  by  exhibiting  the  inventory  on 
14th  September ;  and  rejected  Mr.  Crespigny's  petition,  and  ordered  the 

(a)  Prerog.  4tA  sessione  Pasche,  1 728.— Polyvrt  v.  De  Smith,  De  Smith,  brother  and  admi. 
nistrator  of  Kaymond  De  Smith,  deceased,  was  also  administrator  of  several  brothen  and  sisters 
who  died  abroad,  and  pari  of  whose  estates  lay  in  the  several  coantries  where  they  died  ;  the 
said  administrator  had  not  acooanted  with  Raymond,  the  deceased  in  this  cause,  for  his  share 
in  the  distribution  of  the  said  estates.  Mr.  Plojrart,  ne^ew  of  the  deceased  Raymond,  called 
the  administrators  to  an  inventory  and  account  in  the  rrerogative,  and  gave  in  ^n  allegatioa 
setting  forth,  that  the  administrator  was  indebted  to  the  estate  of  Raymond  ibr  the  several  shares 
of  the  foreign  estates  which  came  to  him  by  the  death  of  the  said  brothers  and  sisters,  and 
vrayed  that  he  might  be  obliged  to  make  discovery  of  them,  and  charge  himself  with  them  in 
nis  account 

The  court  was  of  opinion  that  the  foreign  estates  were  subject  to  the  laws  there,  and  were  out 
of  his  jurisdiction  and  cognizance,  and  therefore  would  admit  no  articles  of  the  allegation  that 
relatad  lo  the  foreign  estates,  because  a  discovery  of  them  was  only  to  lead  a  distribution, 
which  he  bad  no  authority  to  direct,  and  the  laws  there  with  regard  to  intestates*  estates,  might 
be  vwy  diffiwant  from  what  they  are  h«re^Ma  Casea  of  Sir  Ueorg«  Lee.) 
Vol.  VI.  31 
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excommuDication  not  to  pass  under  seal.  As  to  Fountain's  prayer,  that 
Crespigny,  as  proctor,  should  answer  to  the  seal  of  the  court  at  Hernhutt, 
apd  to  the  notarial  seals  and  subscriptions,  &c.,  I  likewise  rejected  that, 
being  of  opinion  that  a  proctor  is  not  obliged  to  answer  to  foreign  seals 
and  to  the  subscriptions  and  seals  of  foreign  notaries,  the  rule  of  a  proc- 
tor's answering  extending  only  to  the  seals  of  courts  in  England,  and  to 
the  seals  and  subscriptions  of  English  notaries,  with  which  the  law  sup- 
poses him  to  be  acauainted,  but  does  not  suppose  him  to  be  acquainted 
with  the  seals  of  alt  the  courts  and  notaries  in  the  world. 


COZENS  against  HELYAR.-^p.  556. 

In  a  Msa  of  intestaej,  an  applieation  that  the  partiea  entitled  in  diatribotion  ahould  |five  aewi- 
ritj  to  repay  the  proportiona  thej  bad  received  in  the  event  of  a  will  being  found,  rejecitd* 

RoBBRT  Hei«tar,  Esq.,  deceased,  made  his  will,  dated  12th  Februar/i 
1734,  appointed  his  nephew  executor,  who  pleaded  the  same  and  prayed 
probate.  Johanna  Helyar,  deceased's  sister,  opposed  and  proved,  that 
the  deceased  made  a  latter  will  on  17th  December,  1745,  wherein  she 
was  executrix  and  residuary  legatee,  but  that  latter  will  did  not  appear 
in  being,  in  1754.  I  pronounced  that  the  latter  will,  though  not  pro- 
duced,(a)  did  not  revoke  the  former,  and  that  deceased,  so  far  as  appear-* 
ed,  was  dead  intestate.  William  Helyar,  the  nephew,  appealed  to  the 
Delegates,(&)  who  confirmed  my  sentence,  and  I  granted  administration 
to  deceased's  sister ;  she  gave  bond  with  sureties  in  40,000/.  with  a  cove- 
nant thereon  to  bring  in  the  administration  if  a  will  should  appear ;  she 
being  now  ready  to  distribute  10,000/.,  her  proctor,  Mr.  Major,  prayed 
that  the  persons  entitled  to  distribution  should  give  security  to  repay  to 
her  the  proportions  they  had  received,  in  case  a  will  should  hereafter 
appear  {  Cozens,  who  was  entitled  to  distribution,  opposed  such  motion, 
the  common  bond  being  only  to  refund,  if  latent  debts  should  hereafter 
appear. 
*  JoDQMEifT— ^m  GsoacB  Lee.  « 

I  observed  that  the  particular  covenant  in  her  bond,  to  bring  in  the 
administration  in  case  a  will  should  appear,  did  arise  from  the  particu- 
larity of  the  case,  upon  which  account  the  oath,  as  administratrix,  had 
by  order  of  the  court  been  particuarly  adapted  to  her  case,  as  she  could 
not  swear  absolutely  that  deceased  died  without  a  will ;  but  there  was 
nothing  uncommon  in  the  case  of  the  persons  entitled  to  distribution,  to 
induce  the  court  to  oblige  them  to  give  bond  with  an  unusual  covenant ; 
I  therefore  rejected  Major's  petition. 

(a)  VoL  U  p.  479. 

(b)  Vol.  1,  p.  514,  notea.    4  Burr.  2513.    ]  Phill.  437. 


SMITH  against  CROFTS.— p.  567. 

A  iubititutad  ezecator  cannot  propoond  a  will  till  the  pereon  first  named  m  executor  kw  been 

cited  to  accept  or  lefiiee  lettera  of  administration. 

William  Fabrirtojt,  a  soldier  and  pensioner  of  Chelsea  hospital*  on 
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14th  June,  1746,  (being  at  that  time  porter  to  Sir  Robert  Rich)  made  his 
Mrill,  and  appointed  Elizabeth  Wilson,  now  Smith,  bit  residuary  legatee, 
and  appointed  his  executor  in  these  words :  "  I  appoint  my  honoured 
master  sole  executor,  and  if  he  will  not  accept  it,  I  make  my  god-daugb* 
ter,  Elizabeth  Wilson,  my  executor."  He  delivered  this  will  to  Wili^u, 
now  Smith,  and  directed  on  the  back  thereof  that  it  should  be  opened  in 
the  presence  of  Sir  Robert  Rich.  The  deceased  died  in  January,  1755. 
On  lOth  February,  1755»  Elizabeth  Hewitt,  claiming  to  be  his  sister,  took 
administration  to  him  as  dying  intestate.  Smith  did  not  hear  of  his 
death  for  some  time,  but  as  soon  as  she  did,  she  carried  the  will  to  Sir 
Robert,  who  said  he  would  not  concern  himself  with  it.  On  the  10th 
October,  1756,  Smith  cited  Hewitt  to  bring  in  the  administration,  &c. 
She  was  personally  served,  and  soon  after  died,  but  made  her  will,  and 
appointed  Jane  Crofts,  her  daughter,  executrix.  Smith  cited  Crofts  to 
the  same  purpose.  Cheslyn,  proctor  for  Crofts,  declared  he  should  oppose 
the  will,  but  prayed  that  Sir  Robert  Rich  might  be  cited  to  exhibit  scripts 
and  scrolls,  and  to  declare  whether  he  would  act  as  executor  before  any 
thin^  should  be  done  at  the  petition  of  Smith.  Smith  prayed  that  she 
might  be  at  liberty  to  propound  the  will  without  being  at  the  expense  of 
citinff  Sir  Robert  Rich. 

J\lB»  Crofts  took  administration  Je  bonis  cum  testamento  to  Farrinton. 

JuDGMBNT — Sir  George  Lee. 

Smith  being  only  a  substituted  executor  in  case  Sir  Robert  would  not 
accept  the  executorship,  1  was  of  opinion  she  could  not  propound  the 
will  till  she  had  citoa  Sir  Robert  to  accept  or  refuse,  and  decreed 
accordingly. 


LIEBONROOD  against  LAMSON.--p.  568. 

* 

l^ma  allowed  to  an  ogBiit  acting  under  a  power  of  attorney  to  plead  and  answer  in  an  iatwert 

cause,  the  principal  residing  in  Jamaica. 

Thomas  Lamson,  deceased,  made  his  will  dated  20th  December,  1733, 
appointed  Richard  Wilson,  who  resides  at  Jamaica,  sole  executor ;  in 
October,  1151,  he  proved  the  will  at  Jamaica,  where  the  deceased  lived 
and  died.  .Wilson,  by  the  recommendation  of  Livingstone,  a  merchant 
at  Jamaica,  appointed  Mr.  Liebenrood,  who  was  a  stranger  to  him,  to 
collect  the  deceased*s  effects  in  England,  and  sent  him  a  letter  of  attorney 
to  take  administration  with  an  authentic  copy  of  the  will  annexed,  for 
his  use  and  benefit.  Liebenrood  accordingly  prayed  such  administra- 
tion. Cheslyn  appeared  for  one  Lamson,  and  alleged  him  to  be  brother 
to  the  deceased ;  declared  he  would  oppose  the  will,  and  prayed  that 
Liebenrood's  proctor  might  answer  to  his  interest.  Mr.  Liebenrood 
made  affidavit  that  he  was  a  stranger  to  the  deceased's  family,  and  could 
not  answer  to  Lamson*s  interest,  or  plead,  till  he  had  sent  to  Jamaica  for 
information,  because  he  does  not  know  whether  the  witnesses  to  the  will 

are  ahve.or  dead. 

» 

I  allowed  Mr.  Liebenrood  time  to  plead,  and  to  answer,  till  the  last 
session  of  Trinity  Term,  1759. 
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CHITTENDEN  against  KNIGHT.— p.  569. 

AdminiBtration  decreed  to  a  son  in  preference  to  a  married  daughter,  although  there  was  n 
afl^Tit  ftom  the  daughter  to  ahow  that  the  aon  had  intermeddled  in  the  effiiota  whhoat  ooBi* 
potent  aathority. 

Margaret  CHiTTBirDEir  died  iDtestate ;  her  son,  John  Chittenden,  and 
her  daughter^  Juliana  Knight,  the  wife  of  William  Knight,  both  prayed 
administration.  Knight,  to  divest  the  son,  J.  Chittenden,  of  the  prefer- 
ence which  by  the  practice  of  the  court  he  has,  exhibited  an  affidavit 
that  the  next  day  after  deceased's  burial,  he  took  possession  of  deceased's 
efiects,  had  an  inventory  made  of  them,  and  delivered  them  without  any 
authority  to  a  broker,  who  sold  them  to  the  best  bidder  at  a  public 
auction. 

I  decreed  administration  to  the  son. 


WALKER  against  CARLESS.— p.  560. 

AdminiBtration  granted  to  a  daughter  in  preference  to  a  widow  who  had  by  her  marriage  lettle- 

ment  barred  heraelf  of  all  interest  in  her  husband's  property. 
Court  of  PrerogatiYe  cannot  assign  a  guardian  to  an  in&nt  in  ventre  de  ea  mere* 

Robert  Carless,  Esq.  died  intestate,  left  Mary  Carless,  his  widow 
with  child,  and  a  daughter,  Ann  Walker,  each  of  whom  prayed  adminis- 
tration. The  widow  by  marriage  settlement  had  barred  herself  of  dower 
and  of  all  interest  in  her  husband's  personal  estate ;  her  counsel  insisted 
that  she  was,  notwithstanding,  entitled  to  administration  as  widow, 
and  also  as  natural  guardian  to  her  child,  who,  though  as  yet  he  was  in 
ventre  de  sa  mtrCf  was  considered  in  law  as  born,  for  all  beneficary  pur- 
poses. 

Judgment — Sir  George  Lee. 

I  was  of  opinion  I  could  only  grant  it  to  her  as  widow,  for  I  could  not 
assign  her  guardian  to  a  child  unborn  ;  it  would  be  well  granted  to  her 
as  widow  under  the  statute  of  H.  8 ;  but  as  she  had  barred  herself  of  all 
real  interest  in  deceased's  estate,  she  would  be  only  a  trustee,  and  I 
therefore  thought  (since  it  was  in  the  discretion  of  the  court  to  ^rant  it 
to  either)  that  it  was  most  proper  to  grant  it  to  the  daughter,  wtio  had 
an  interest  immediate  in  the  estate ;  I  accordingly  decreed  the  adminis- 
tration to  Ann  Walker,  first  exhibiting  an  inventory,  and  giving  security 
to  the  full  value  of  the  inventory,  and  notice  of  the  sureties. 


APPENDIX. 


Pr(erogativaj  Term.  Trin.  1726. 

'  Dr.  Bettesworth,  Judge. 

LLOYD  contra  BEATNIFFE,  alias  SMITH.— p.  56L 

Althoagli  on«  creditor  may  proceed  against  an  execator  in  the  Court  of  Chanoeiy,  another  ma/ 

aae  him  in  the  Eocleaiaatical  Court 

■ 

Llotd,  a  creditor,  called  BeatniflTe,  the  executrix  of  her  deceased  has- 
bandy  to  give  in  an  inventory  of  his  effects  in  the  Prerogative  Court 
She  alleged,  that  she  had  already  ffiven  in  an  inventory  in  Chancery ; 
but  it  appearing  that  Lloyd  had  not  oeen  a  party  to  the  Chancery  cause, 
and  that  ne  was  not  privy  to  any  of  the  proceedings  there,  the  court  was 
of  opinion,  that  though  one  creditor  had  proceeded  in  Chancery,  the 
other  might  proceed  in  the  Prerogative  Court,  and  therefore  ordered  the 
executrix  to  bring  in  the  inventory. 


Prerog.  Tertia  Se$s.  Hill.  Feb.  6to. 

Dr.  Bettesworth,  Judge. 

GROVE  contra  ADDIS.— p.  661. 

Objections  to  an  inventory  most  be  specified  in  an  allegation. 

Edmund  Addis  died  a  widower ;  made  his  will,  but  no  executors,  nor 
any  disposition  of  the  residue.  Barnard,  his  son,  took  administration 
with  the  will  annexed.  Grove,  a  sister,  called  for  an  inventory,  in  order 
to  distribution,  which  was  given  in. 

Grove  excepted  to  the  inventory ;  and  in  the  act  set  forth  that  it  was 
neither  full  nor  plain.  It  was  objected,  on  the  other  side,  that  excep- 
tions to  an  inventory  ought  to  be  specific ;  that  it  did  not  appear,  from 
the  act,  what  the  objections  were,  and  therefore  Addis  could  not  defend 
himself. 

The  court  ordered  Grove  to  specify  her  objections  in  an  allegation. 


Prmrog.  Dies  Extraordinar.  Post  Term.  Hil.  Mar.  9,  1727. 

HEATH  V.  HEATH.— p.  562. 

An  aMignation  fcr  fuller  antweri  enforced  after  pnblicatioo. 
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An  allegation  was  admitted^  and  the  personal  answers  of  the  opposite 

party  decreed  and  given  in. 

The  adverse  proctor  alleged,  thev  were  not  full. 

The  judge  assigned  to  hear  his  pleasure  in  praximum. 

On  that  day  nothing  was  done ;  nor  did  the  proctor  pray  his  assigna- 
tion to  be  continued. 

A  court  day  or  two  after,  the  publication  of  the  depositions  on  that 
allegation  was  prayed ;  and  at  the  same  time  fuller  answers.  No  excep- 
tion was  taken  at  that  time,  that  the  assignation  for  fuller  answers  was 
dropped ;  but  after  the  term  probatory  was  expired,  and  publication  had 

Eassed,  the  proctor  who  had  prayed  fuller  answers,  proceeded  to  make 
is  exceptions.    It  was  objected  that  it  was  now  too  late,  and  that  he 
had  waived  his  assignation  by  having  discontinued  it  one  cOurt  day. 

PfiR  CuiUAM. 

The  objection  that  the  assignation  had  been  dropped,  ought  to  have 
been  taken  before.  The  court  assigned  a  second  time,  upon  fuller 
answers.  Though  publication  is  passed,  yet,  since  an  assignation  for 
fuller  answers  was  made  before  publication,  and  has  been  oontinued  to 
this  time,,  we  are  at  liberty  to  proceed. 


HERRtDGE  contra  BRANSBY*-^.  M8« 

The  Lord  Chancellor  hoi  no  jariadiction  to  let  aatde  a  will 

This  case  in  Chancery  was  mentioned  by  Mr.  Lutwyche,  in  the  cause 
o(  Powis  V.  Andrews.  (Vide  Vol.  I.  p.  251.)  Lord  Chancellor  Maccles- 
field, on  pretence  that  a  will  had  been  obtained  bjr  fraud  and  imposition, 
decreed  it  to  be  void  as  to  real  estate  therein  devised,  and  declared  that 
Herridge,  the  executor  of  the  will,  should  as  to  personal  estate,  be  a 
trustee  only  to  the  use  of  the  deceased's  father. 

Herridge  appealed  to  the  House  of  Lords,  who  were  of  opinion  that 
the  Chancellor  had  no  power  to  appoint  the  executor  to  be  as  a  trustee, 
and  that  it  was  a  novel  invention,  without  anv  colour  or  foundation,  and 
reversed  the  decree,  in  every  part  of  it,  by  which  the  will  stood,  and  the 
executor  was  re-established,  as  sued. 


Prmrog.  Tertia  Sen.  Pa$cha,  May  22, 1738« 

Da.  BsTTCswoRTH,  Judge. 

KELLER  contra  BEVOIR.— p.  503. 

The  power  of  femme  co/ert  to  mako  a  will,  established. 

Mas.  Bevoir,  a  femme  coverlet  made  her  will,  and  appointed  Keller 
executor  and  residuary  legatee.  Her  husband  opposed  it,  and  alleged 
she  had  no  power  to  make  a  will.  The  executor  pleaded  her  marriage 
articles,  by  which  she  was  empowered,  notwithstanding  her  coverture, 
to  dispose  of  her  estate  real  in  her  life«time  absolutely,  and  if  she  had 
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been  sole,  but  no  express  mention  of  disposal  by  will.  The  estate  was 
vested  in  trust  to  her  use,  and  subject  to  her  control ;  aind  it  was  pro- 
vided, that  if  she  died  without  any  disposal,  leaving  children,  the  trus^ 
tees  should  be  seised  to  their  own  use ;  and  in  case  of  no  children,  nor 
disposal  to  the  use  of  the  survivinff  husband ;  and  in  case  she  survived 
her  husband,  and  died  without  children,  and  without  disposal  of  the 
estate,  that  the  trustees  should  be  seised  to  the  use  of  her  executors,  &c. 

The  question  was,  whether,  under  these  articles,  she  had  power  to 
dispose  by  will. 

It  was  insjstedi  that  she  had  power  only  to  dispose  by  deed  in  her  life- 
tim^f  and  not  by  will,  which  could  not  take  effect  till  she  was  dead ;  and 
that  it  was  not  intended  she  should  dispose  by  will,  appears  from  the 
plause  in  the  articles,  by  which  it  is  provided  that  in  case  she  made  no 
disposition^  the  trustees  should  be  seised  to  the  use  of  her  executors,  which 
would  have  been  absurd  if  she  could  by  her  will  have  disposed  of  it  to 
her  executors. 

Per  Curiam. 

The  clause  gives  her  an  absolute  power  of  disposal  in  her  life-time ; 
but  that  cannot  be  understood  to  mean  that  she  should  have  no  power  of 
di^>osaI,  unless  she  would  divest  herself  in  her  life-time. 

She  has  power  of  disposal,  as  if  she  was  sole,  and  a  femme  sole  may 
certainly  make  a  will.  The  clause  giving  it  to  her  executors  temrdB 
ber  surviving,  and  is  to  be  taken  in  this  manner: — that  if  she  should  dis- 
pose by  will  of  any  other  estate  she  should  have,  without  disposing  of 
this  trust^estate,  that  then,  notwithstanding  this  neglect  of  devising,  the 
trust-estate  should  go  to  such  executors  as  she  had  appointed,  d&c. 

And  therefore  I  am  of  opinion  she  has  a  power  of  making  her  will  by 
the  marriage  articles,  notwithstanding  her  coverture. 


Consist.  Lond.j  Quarta  Sdssione  Pascha^  June  4^  1738. 

Thb  Bishop  op  Loitjdov,  Judge. 

Oficium  Ddlnini  prcmoium  per 
PAWLET  V.  HEAD.— p.  565. 

An  incambcot  lOBpended,  ab  officio  et  benefieio,  for  immoral  practioei. 


Consist.  Land*  Eodem  Die. — ^p.  566. 

An  incumbent  mispended,  ab  officio  et  benefieio,  for  nonTeddence. 


348  JoNBS  V.  Yaenold.  1728. 

Arches  Quarta  Sessiane  Pascha^  May  28,  1728. 

Dr.  BfiTTEswoRTHy  Judgc. 
JONES  contra  YARNOLD.— p.  668. 

An  aUofttion  admitted,  which  had  been  rejected  bj  the  court  below.    Witnenei  cannot  be 

examined  viva  voce  in  the  Ecclesiastical  Courta. 

Lady  Morgan  died  intestate ;  Jones  as  son  and  next  of  kin,  obtained 
administration.  Yarnold  cited  him  to  show  cause  why  it  should  not  be 
revoked,  and  alleged  that  he  was  husband  to  the  deceased ;  the  Court 
below  examined  witnesses  to  the  marriage  viva  voce  :  Jones  &;ave  in  an 
allegation  exceptive  to  their  credit  an4  reputation ;  the  judge  below  was 
'  of  opinion  the  allegation  came  too  late,  the  evidence  being  known ;  and 
also  that  it  was  not  relevant  and  so  rejected  it;  and  thenJinaKter  inter- 
Joquendo  decreed  administration  to  Yarnold. 

The  proctor  for  Jones  on  the  same  day,  soon  after  the  allegation  was 
rejected,  made  some  prayer,  and  then  appealed  ad  gtatim  from  a  griev- 
ance in  rejecting  it,  scilicet  the  allegation ;  it  was  insisted  that  the  appeal 
could  not  lie,  because  the  proctor  had  made' a  prater  before  the  same 
judge  after  a  grievance  done,  and  that  the  allegation  was  properlv  re* 
jected,  because  it  was  not  civen  in  till  the  depositions  were  published ; 
and  likewise  that  an  appeal  from  a  grievance  must  be  in  scriptiSf  and 
therefore,  this  being  aa  statim,  was  null.  On  the  other  side  it  was  said 
that  the  whole  proceedings  were  irregular  and  null,  and  that  the  evi- 
dence being  viva  voce  they  could  not  except  to  the  witnesses  till  after  pub- 
lication, that  the  prayer  of  the  proctor  was  at  the  same  instant  that  the 
ffrievance  was  done,  and  that  the  appeal  was  from  all  the  proceedings; 
but  it  appeared  that  the  cause  had  all  along  been  set  out  in  the  Arches 
as  an  appeal  from  a  grievance  only. 

Pbr  uuriam. 

All  the  proceedings  have  been  very  irregular,  but  as  the  apreal  is  only 
from  a  grivance,  I  can  take  notice  of  nothing  else.    The  prayer  of  the 

!)roctor  was  immediately  after  the  rejection  of  the  allegation,  and  there- 
bra  was  not  an  acquiescence  in  the  iullge  in  such  manner  as  it  would 
have  been  if  time  had  intervened.  The  court  having  examined  the  wit- 
nesses viva  voce^  as  soon  as  they  were  produced,  the  appellant  had  no 
opportunities  of  exceptins  before  publication  as  it  is  callea. 

I  am  of  opinion  that  the  allegation  is  relevant,  aad  that  a  grievance 
has  been  done  the  appellant 

The  court  having  pronounced  pro  voce  appellationiSf  the  proctors  on 
both  sides  agreed'to  begin  the  cause  de  novo  m  the  Arches. 


Archesj  Die  Extraordinar.  Post  Term  Mich.  1728. 

Dr.  Bettesworth,  Judge. 
JONES  contra  YARNOLD.— p.  670. 

A  party  who  had  poaeewcd  himaelf  of  a  portion  of  the  gooda  of  a  deoeaaed  penoo,  belbre  be 
bad  prated  hia  title  to  the  admuiatratioD,  direeted  to  give  aeciiritj  for  the  aalety  of  thoas 
enfeoti. 


2X.BB. — ^Appendix,  5?2.  849 

On  this  day  Dr.  Strahan  informed  the  court  that  Yarnold  as  husband^ 
(though  the  question  whether  he  is  such  or  not,  is  still  depending,  and 
though  he  was  not  authorised  by  any  letters  of  administration)  had  pos- 
sessed himself  of  plate,  money,  notes,  and  bonds  of  the  deceased  to  the 
value  of  800/.,  and  moved  for  a  decree  against  him  to  bring  them  into 
court 

Dr.  Henchman,  contra,  said  it  was  very  unusual  for  money  to  be  de* 
creed  into  court,  unless  some  misfeasance  was  shown  or  alleged  against 
him  in  possession,  which  had  not  been  pretended  in  this  case ;  and  that 
he  had  possessed  himself  of  them  under  the  semblance  at  least  of  being 
the  husoand. 

Per  Curiam. 

He  is  not  in  possession  by  legal  title  by  administration ;  on  the  other 
band,  no  necessity  appears  for  the  court  to  decree  the  money  to  be 
brought  in ;  but  it  may  be  very  proper  that  he  should  give  such  security 
for  the  safety  of  the  effects  as  the  court  shall  approve,  which  was 
accordingly  decreed. 


Prerog.  Cur.  Quarta  SessionCj  Mich.  1728. — ^p.  571. 

Upon  debate  of  an  allegation,  Dr.  Paul  quoted  the  following  case, 
which  was  determined  by  the  delegates  at  Sergeants'  Inn. 

A.  made  his  will,  and  appointed  B.  his  executor,  and  by  deed  save 
part  of  his  estate  to  C. ;  C.  obtained  in  the  Prerogative  a  limited  admin- 
istration to  the  deed  only.  The  executor  appealed  from  the  grant  of 
this  administration.  The  Judges  Delegates  were  of  opinion  that  an 
executor  bein^  untversi  juris  hcBres  to  his  testator,  no  administration  of 
any  sort  could  be  granted ;  but  that  where  there  is  no  executor,  two  ad- 
ministrations may  well  subsist  together.  The  case  of  Sir  George  CoswaU 
v.  Morgan. 


Consist.  Lond.9  Tertia  Sessione,  Mich.  Novembris  Ibmoj  1728. 

Dr.  HEircHMAir,  Judge. 
ANDREW  V.  RAYMOND.— p-  571. 

A  terrier  may  be  pleaded  in  an  aDegation  in  a  tithe  cauae. 

Archesy  11  mo  Die  Novembrisj  1730. 
Coram  Dr.  Bbttesworth,  Decano. 
WORSLEY,  Mulier,  contra  WORSLEY,  Viruin.(a)— p.  672.        /^^'^j  * 

After  areooneiliation  freah  acts  of  croelty  will  reyive  acta  of  cruelty,  and  ako  of  adultery. 

In  this  case  several  facts  of  cruelty  and  adultery  were  charged  by  the 


:;. 


(•)  Cited  by  Sir  John  Niciioll,  in  Vwraid  v.  DwroMi,  1  Hag.  734, 766.    See  also  notee,  767, 
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wife  in  an  allegation  offered  by  her,  which  were  laid  to  have  been  com- 
mitted some  years  ago.  Since  that  there  had  been  a  reconciliation 
between  the  nnsband  and  wife ;  and  since  that  reconciliation  he  was 
charged  in  this  allegation  with  fresh  facts  of  cruelty,  but  with  no  new 
fact  of  adultery. 

Dr.  CotirelU  for  the  husband,  said  that  since  he  was  charged  with 
fresh  acts  of  cruelty  since  the  reconciliation,  they  would  indeed  revive 
the  former  acts  of  cruelty  before  the  reconciliation ;  but^  that  since  no 
new  acts  of  adultery  were  pretended,  the  former  acts  of  that  kind  did 
not  come  witliin  the  rule,  and  that  therefore  all  the  articles  of  the  alle- 
gation  relating  to  the  adultery  were  irrelevant,  and  ought  to  be  struck 
out. 

The  Court  held  clearly  that  new  acts  of  cruelty  would  revive  the 
whole,  as  well  the  «cts  of  adultery  that  were  committed  before  the 
reconciliation  (though  there  were  no  new  acts  of  this  sort)  as  the  acts 
of  cruelty,  and  that  she  was  now  as  much  at  liberty  to  charge  him  with 
these  acts  of  adultery,  notwithstanding  the  reconciliation,  as  she  would 
have  been  if  there  had  been  no  reconciliation  at  all. 


Prerogativa^  Tertia  Sessione  Paschm^  May  22,  1728. 

Da.  Bettesworth,  Judge. 
EL  WES  versus  EL  WES.— p.  678. 

In  OMft  of  adninifltrttion,  the  oonituit  rale  ii,  to  grant  the  adminietntion  to  the  ^petAtti 

interest 

Colonel  Raleigh  appointed  Sir  W.  Dodwell  executor  of  his  will,  and 
inter  alia  gave  a  legacy  to  the  eldest  son  of. Captain  Elwes,  and  a  legacy 
of  500/.  to  William,  the  third  son  of  the  said  Captain,  and  then  devised 
all  the  rest  and  residue  of  his  estate  to  the  younger  children  of  the  said 
Captain  Elwes,  share  and  share  alike,  excepting  the  said  William  Elwes 
whom  hp  had  particularly  provided  for  by  the  said  specific  legacy  of 
5002.,  and  directed  that  bis  executor  should  in  trust  for  the  said  children, 
sell  certain  houses,  and  lay  out  the  money  arising  therefrom,  and  all  the 
rest  and  residue  in  jzovernment  or  other  securities,  and  that  the  interest 
and  produce  thei'eoi  should  be  expended  in  the  maintenance  and  educa- 
tion of  the  children  during  their  minority,  and  that  their  shares  in  the 
residue  should  be  paid  to  each  of  them  at  their  respective  ages  of  twenty- 
one  years,  or  days  of  marriage,  and  in  case  any  of  them  died  under  the 
said  age  of  twenty-one,  and  unmarried,  then  that  the  share  of  that  child 
so  dying  should  go  to  the  survivor,  or  survivors.  The  executor  released, 
and  administration  with  the  will  annexed  was  granted  to  Captain  Elwes 
for  the  use  of  the  minors  durante  minore  €^ate  to  whom  he  was  assigned 
guardian. 

Three  of  the  sons  of  the  said  Captain  were  above  the  age  of  twenty- 
one,  when  the  will  was  made,  which  was  well  known  to  the  testator. 
Thomas  Elwes,  the  second  son,  of  whom  no  express  mention  was  made 
in  the  will,  took  out  process  to  call  upon  his  father  to  show  cause  why 
the  administration  to  him  should  not  be  revoked  as  surreptitiously  ob-> 
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tained,  and  on  false  suggestion,  that  all  the  legatees  of  the  residue  were 
minors,  whereas  the  said  Thomas  had  an  interest  therein,  and  was  at  the 
time  when  the  administration  was  obtained  of  full  age,  and  capable  of 
taking  it,  and  therefore  by  law  ought  to  have  had  it. 

The  father  alleged  that  the  administration  to  him  was  expired,  one  of 
the  sisters,  viz.  Philippe  Elwes,  being  arrived  at  the  age  of  twenty-one, 
and  she  the  said  Philippe  appeared  and  prayed  the  administration  mi^ht 
be  granted  to  her ;  with  whom  seven  ot  the  minors  by  their  guardian 
joined,  and  she  alleged  that  the  said  Thomas  had  no  right  to  the  admin- 
istration, he  having  no  interest  under  the  will,  the  testator  havihff  meant 
and  intended  by  younger  children  only  such  as  were  minors  when  the 
will  was  made,  and  that  this  did  appear  from  the  directions  he  gave  for 
the  laying  out  the  moieties  of  the  residue  on  the  maintenance  of  the 
l^atees  till  they  came  to  the  age  of  twenty-one,  and  for  the  payment  of 
their  several  shares  when  they  should  arrive  at  their  respective  ages  of 
twenty-one,  which  could  not  be  understood  to  comprehend  Thomaa, 
who  was  above  that  age. 

Per  CuaiAir. 

The  question  before  me  is  prbperly  on  the  ffrant  of  an  administration 
cum  iesiamento  annexo.  The  question  as  to  tne  legacy,  whether  any  be 
due  to  Thomas  or  not,  would  have  properly  been  moved  in  the  Arches ; 
but  it  coming  before  me  on  the  interest,  I  must  give  my  judgment  on  the 
clauses  in  the  will. 

It  appears  that  the  deceased  knew  Thomas  was  of  age  at  the  time  of 
making  the  will,  and  then  it  would  be  an  absurdity  in  him  to  direct  the 

Eayment  of  his  legacy  when  he  came  to  the  age  of  twenty-one,  whereas 
e  was  already  past  it.  The  expression  of  excepting  the  third  son,  looks 
as  if  he  included  under  younger  children,  all  but  the  eldest ;  but  the 
other  clauses  plainly  show  by  younger  children  he  meant  the  minors 
only ;  and  therefore,  if  this  matter  was  before  me  in  the  Court  of  Arches, 
on  a  suit  for  the  legacy,  I  should  be  of  opinion  that  Thomas  had  no 
legacy  by  the  will ;  out  now  I  am  only  on  the  grant  of  an  administra- 
tion, which  I  shall  consider  as  a  common  case  in  which  two  in  equal 
degree  are  contending,  and  in  such  case  the  constant  rule  is  to  grant 
administration  to  the  greatest  interest 

In  the  cause  now  oefore  me,  seven  minors  by  their  guardian  come 
with  Philippe  Elwes,  so  that  she  has  eight  interests  against  one,  and  there- 
fore I  decree  the  administration  with  the  will  annexed  to  her. 


Consist.  Lond.^  Tertia  Sessione  Trin.  5th  July^  1728. 

Dr.  Henchman,  Judge. 

ALESON,  Mulier,  versus  ALESON,  Yirum.— p.  576. 


In  «  fuit  ibr  tba  nullity  of  marriage,  by  reaaon  of  impotene^,  inapeeUon  nfliaad  beotoie  thsrt 

had  not  been  a  triennial  oohabitatkm. 


1Q 


25d  Wbldb  v.  Wbldb.  1730. 


Prerogativa  Cur.,  Tertia  Sessione  Termi  Michaelmas^  Die 

Novembris  13,  1729. 

Coram  Dr.  Bettesworth. 

LUCAS  contra  LUCAS.— p.  576. 

AdministrttioQ  granted  to  a  wife,  onder  a  special  power  from  her  hasband,  who  was  beyond 

seas. 

Mrs.  Lucas,  widow,  died  intestate,  leaving  a  son,  and  the  represen- 
tatives of  three  other  children.  The  son,  being  at  sea  at  the  time  of  his 
mother's  death  knew  nothing  thereof;  his  wife  prayed  administration 
might  be  granted  to  her  as  attorney  to  her  husoand,  and  exhibited  a 
general  letter  of  attorney  from  him,  by  which  she  was  authorised  to 
take  care  of  his  affairs.  Some  of  the  representatives  of  the  other  chiklren 
opposed  the  grant  of  the  adminstration  to  her,  and  ursed  that»  though 
administration  is  frequently  granted  to  attorneys,  yet  there  always  is  a 
special  letter  of  attorney  to  that  purpose,  which  is  here  wanting ;  and 
the  general  letter  of  attorney  exhibited,  bears  date  31  years  ago. 

But  the  court  was  of  opinion  that  no  other  of  the  relatives  of  the 
deceased,  except  the  husband,  being  entitled  to  administration  by  the 
statute,  and  he  being  so  far  distant  that  he  could  not  possibly  send  a 
special  letter  of  attorney,  and  the  estate  appearing  to  be  perishable,  the  * 
administration  ouffht  to  be  granted  to, the  wife,  as  attorney  to  her  hus- 
band, and  decreed  accordingly. 


Upon  Notice  for  a  Prohibition  in  the  King*s  Bench,  November 

11,1729. 

SMELRIDGE  contra  EDGWORTH.— p.  577. 

Whenever  a  will  ia  proved  in  the  Prerogative  Court,  a  suit  under  it  for  a  legacjr  oaght  to  be 

brought  in  the  Archea,  and  net  in  an  inferior  court. 


Informations  in  the  Arches,  Tert.  Sess.  Termi  Michaelis,  1 1  mo 

Die  Novembris,  1730. 

Coram  Domino  Bettesworth,  Decano. 
WELDE  alias  ASTON,  Mulier,  contra  WELDE,  Virum.— p.  578. 

Id  a  cause  of  nullity  of  marriage  on  account  of  impoteneyt  charges  of  frigidity  and  abaohite 
incapacity  may  be  pleaded  in  the  same  libel. 

In  a  suit  for  divorce  by  reason  of  impotenc^,  it  is  necessary  that  there  should  be  either  a  trien- 
nial cohabitation  or  proof  that  the  party  is  absolutely  incapable. 


2  Lbb.— Afpbndiz,  568.  ^fi3 

K,  B.  Mich.  Abv.  19,  1732. 
PEAKE  V.  BARNE.— p.  567. 

A  Deputy  Paruh  dtrk  may  act  withont  f  lioenae  ihmi  the  Onlinwjr. 


Prerogative^  Hiiary  Temiy  1725-6. 

Dr.  Bette8\70rth,  Judge. 

RICHARDS  contra  RICHARDS.— p.  588. 

A  nuneapaiive  wiH  not  eftablished. 

This  case  was  concerning  a  nuncupative  will. .  Mr.  RichardSt  the 
party  deceased,  said,  the  day  before  his  death,  he  then  being  ill  and 
tfifirm,  to  George  Richards,  his  reputed  son,  (whose  legitimacy  was 
not  allowed  by  the  next  of  kin,  who  opposed  the  nuncupative  will)  that 
he  would  give  him  his  estate.  The  words  used  by  the  deceased  were 
these :  **  Do  you  see,  Greorge,  thou  shall  have  all  my  estate,  I  ffive  it  to 
you,  but  you  shall  pay  some  legacies  out  of  it ;"  and  concluded  with 
saying,  **  Do  you  see  this  is  my  will  1"  He  did  not  name  any  of  the 
legacies,  and  part  only  of  the  words  (leaving  out,  **  1  give  it  you,"  and 
"Do  you  see  this  is  my  will")  were  reduced  to  writing,  and> sworn  to 
by  three  witnesses.  The  question  was,  whether  the  words  above  men- 
tioned would  amount  to  a  nuncupative  will. 

Dr.  Henchman^  counsel  against  the  will,  objected  that  the  probate  of 
a  nuncupative  will,  by  the  statute  of  frauds  and  perjuries,  ought  not  to  be 
extracted  till  there  was  a  process  from  the  court,  to  cite  all  who  /lave  an 
interest  to  appear ;  and  that,  therefore,  for  want  of  such  legal  process, 
according  to  the  statute,  though  all  the  parties  concerned  were  volunta- 
rily come  into  judgment,  and  had  made  themselves  parties  in  the  suit, 
yet  all  the  proceedings,  with  relation  to  this  will,  would  be  null  and  void. 

Dr.  Andrew  on  the  same  side,  said,  that  a  nuncupative  will  was  not 
to  he  favoured  by  the  law,  but  every  thing  was  to  be  taken  in  the  strict" 
est  sense  against  it,  and  therefore,  the  statute  beipg  express  that  a  pro- 
cess should  go  out  before  any  probate  could  be  granted,  all  the  proceed- 
ings for  want  of  that  form  must  be  null. 

The  court  overruled  this  objection,  because  the  end,  for  which  the 
statute  requires  a  process,  was  fully  answered  by  all  the  parties  con- 
cerned, being  already  in  judgment,  to  contest  the  will. 

Dr.  Pinfold^  for  the  will. — The  intent  of  a  nuncupative  will  is  not  to 
be  taken  h'om  the  schedule^  but  from  the  witnesses.  The  testator's  inten- 
tion oply  is  to  be  regarded.  No  nuncupative  will  is  valid,  unless  proved 
by  three  witnesses  at  leastt  present  at  the  nuncupating,  provided  the 
estate  bequeathed  exceeds  thirty  pounds.  A  nuncupative  will  must  be 
made  in  the  last  sickness  of  the  testator,  and  must  be  reduced  to  writing 
within  six  days  after  uttering  the  words,  ail  which  requisites  have  con- 
curred in  this  case. 

Dr.  Phipps  on  the  same  side. — It  is  no  objection  that  the  words  of  the 
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nuncupation  are  in  the  fiUure  tense,  for  hisres  erit  or  hares  estonre  the 
same  thing,  L.  quoniam,  15  &  de  Testam.  By  statute  of  frauds,  no 
testimony  can  be  admitted  to  prove  a  nuncupation  after  six  months, 
unless  the  substance  of  the  nuncupation  was  reduced  to  writing  within 
six  days  after  the  speaking. 

Dr,  Sayer  on  the  same  side. — ^The  statute  says,  no  nuncupative  will 
for  above  thirty  pounds  is  good,  unless  proved  by  tliree  witnesses ;  ano- 
ther requisite  is,  that  such  will  shall  be  made  in  the  last  sickness  of  the 
testator.  If  the  testimony  for  the  will  be  brought  within  six  months^ 
there  is  no  necessity  to  reduce  the  words  into  writing  within  six  days. 
There  may  be  a  nuncupative  codicil  to  a  toriUen  wuL  These  words, 
**  Take  notice,  this  is  my  will,"  contain  publication  of  the  will  on/y,  and 
therefore  not  necessary  to  be  made  part  of  the  will,  as  contained  in  the 
schedule ;  yet  they  being  sworn  to  by  four  witnesses  within  m  nwnikst 
it  is  sufficient. 

Dr.  Paul  against  the  will,  for  one  Mrs.  Mary  Richards. — ^Nuncupative 
wills  are  not  favourable ;  in  proving  an  animus  testandi  it  must  be 
shown  that  such  an  animiu  relates  to  the  wiU  fropounded*  The  wit- 
nesses to  a  nuncupative  will  must  be  convocati  ad  hoc  by  the  statute; 
and  Wentworth's  Office  of  Executors,  page  8,  a  nuneupative  will  is  in 
extremis^  so  that  he  has  no  time  to  make  his  will  in  writing. 

Dr.  KynasUm  on  the  same  side. — A  rt^atio  testium  is  necessary  in  a 
nuncupation :  testamentum  est  quod  quisque  fieri  velil :  the  statute  of 
frauds  and  perjuries,  founded  on  L.  17,  lib.  6,  tit.  21  C. 

Dr.  Henchman. — There  must  be  express  words  of  giving,  to  show  an 
intention  of  bequeathing,  in  a  testator. 

Dr.  Andrew. — A  witness  in  law  may  be  a  witness  to  a  nuncupative 
will,  but  they  are  not  good  witnesses  who  are  interested^  or  appear  to 
have  perjured  themselyes. 

The  court  was  of  opinion  that  it  did  appear  from  these  words  in  the 
pretended  nuncupation,  "  You  shall  pay  some  legaoies,"  that  the  testator 
did  not  design  this  to  be  a  nuncupative  will,  but  only  a  declaration,  that  he 
intended  to  make  a  will,  by  which  he  would  give  his  estate  to  George; 
because,  since  he  had  mentioned  legacies,  if  he  had  intended  the  above- 
mentioned  words  should  contain  his  will,  he  would  have  specified  the 
legacies ;  and  it  appearing  also  that  the  witnesses  for  the  nuncupation 
were  somewhat  interested^  and  that  they  had  contradicted  themselves  in 
their  evidence,  the  court  pronounced  against  the  nuncupation,  that  it 
was  not  valid  as  a  nuncupative  will. 

This  cause  was  appealed  to  the  Delegates,  and  the  sentence  was 
there  confirmed  by  the  whole  court,  on  4th  February,  1733-4. 


Arches  Cur.^  Tertia  Sess.  HiL  1727-8. 

Dr.  Bettbsworth,  Dean. 

CREMER  contra  DAKINS.— p.  691. 

Qttwtion  nited  whether  the  eburei  of  dacewed  legatees  deeeended  to  Uieir  reprefentaUfeai  cr 

went  to  the  execatora  or  to  Uio  eurviviog  legatees. 

Robert  Daxiits  by  his  will  appointed  William  and  Samuel  Dakins  and 
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•Bother  peraoo  his  execntorst  and  did  therein  bequeath  several  legacies, 
some  of  100/.  some  of  50/L»  25/.,  lOL^  &c  and  did,  inter  aliaf  devise  in 
oianner  following : — -^^  I  give  my  wife  Mary  the  rents,  issues  and  profits 
of  all  and  every  my  messuages  or  tenements  whatsoever,  for  and  durinff 
her  natural  life ;  and  after  her  decease,  then  I  give  all  my  messuages  ana 
tenements  to  my  executors  and  the  survivor  or  survivors  of  them,  in 
trust  that  he  or  they  shall  then  sell  or  dispose  of  the  same,  and  the 
moneys  arising  by  sale  thereof  to  be  divided  to  and  amongst  all  my  lega« 
tees  hereinbefore  mentioned,  in  proportion  to  their  several  legacies  which 
I  have  given  them,  and  all  the  rest,  residue,  and  remainder  of  my  estate 
consisting  in  ready  money,  moneys  at  interest,  and  lottery  annuities,  or 
other  government  securities,  or  otherwise  howsoever,  I  give  to  my 
executors  in  trust  to  pay  to  my  wife  the  interest  and  produce  thereof 
during  her  life,''  and  after  her  decease  he  directed  that  they  also  should 
be  divided  amongst  his  legatees  in  the  same  manner  as  before. 

Several  of  the  legatees  died,  leaving  the  wife :  after  her  death,  the 
question  was,  whether  the  shares  of  the  deceased  legatees  should  descend 
to  their  representatives  or  the  surviving  legatees,  or  should  fall  to  the 
executors  of  the  will  ?  An  information  m  law  was  prayed  and  granted 
by  the  court  upon  this  point,  Whether  the  legacy  ot  the  residue  vested 
in  the  several  legatees  immediately  upon  the  death  of  the  testator,  or 
whether  their  interest  did  not  vest  till  the  death  of  the  widow  ? 


The  court  having  heard  counsel  on  the  point  of  law  with  regard  to  the 
legacies  in  this  case,  in  which  the  arguments  turned  chiefly  on  the  dis- 
tinction of  dies  veniens  and  dies  cedens,  the  jud^e  was  of  opinion  that  the 
testator  never  intended  that  the  legacies  shoula  in  any  case  fall  into  his 
executors.  As  to  the  representatives  of  the  deceased  legatees,  he  was 
of  opinion  they  had  no  title,  for  the  said  legatees  having  died  before  the 
widow,  their  respective  legacies  had  not  vested  in  them ;  for  which  rea- 
son they  could  not  transmit  them  to  their  representatives.  He  compared 
this  case  with  that  of  Honour  and  CMden^  in  the  Arches,  May  2d,  1726, 
and  decreed  that  the  legacies  to  the  deceased  legatees  should  go  to  the 
surviving  legatees  as  joint  legataries. 


Arches  Cur.,  Tertia  Sessione  Trin.  July  2,  1728.     ^^^  3^/. 

Dr.  Bettesworth,  Dean. 
ROBINSON,  MuKer,  versus  ROBINSON,  Virum.— p.  603. 

Hm  admiMioii  of  a  haaband  to  an  allegation  of  facnlties  ia  to  be  taken  atranfflj  againat  him. 
Permanent  alimony  allotted.  Tbe  wife  directed  to  retain  anch  of  her  paraj^iemalia  aa  were 
In  her  own  poaaeaaion. 

This  cause  began  ori([inally  in  the  Arches  by  consent  of  the  parties, 
who  were  subject  to  the  jurisdiction  of  the  Consistory  of  Exeter.  Mrs. 
Robinson  sue4  her  husband  for  cruelty  and  adultery,  and  prayed  a  sen- 
tence of  divorce.  It  appears  in  evidence  that  he  had,  from  the  time  of 
the  marria^,  treated  lier  with  a  great  deal  of  ill-nature ;  that  he  fre- 
quently fell  into  violent  passions,  at  which  times  he  abused  and  called  her 
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namesy  by  which  means  he  had  so  excessively  frightened  her,  as  to  6cca* 
sion  several  fits  of  sickness ;  and  that  when  she  was  sick,  he  refused  her 
all  proper  assistance,  and  in  every  respect  behaved  as  a  very  bad  hus- 
band, except  beating  her,  with  which  he  was  not  charged.  It  appeared 
that  on  the  day  of  the  marriase  he  left  her  without  consummating,  and 
did  not  come  to  cohabit  with  her  till  several  months  after.  The  adulr 
tery  was  proved  bv  Mrs.  Drake,  by  whom  he  had  bad  a  child ;  her  evi- 
dence was  opposed  as  a  particeps  crimnis,  but  she  was  backed  by  other 
witnesses,  who  deposed  to  his  taking  lodgings  for  her,  to  the  birth  of  the 
child,  and  his  owning  it  for  his  child,  and  taking  care  of  it 
The  court  was  of  opinion  that  the  cruelty  and  adultery  were  fully 

{Toved,  and  pronounced  for  a  divorce,  and  condemned  him  in  50/.  costs, 
n  this' case  an  allegation  was  given  in,  setting  forth  his  faculties,  which 
amounted  according  to  that,  to  between  two  and  three  thousand  pounds 
per  annum.  Mr.  Robinson  confessed  it  modo  et  forma,  with  a  protesta- 
tion that  he  did  that  because  he  was  not  able  to  pay  the  expense  of  exam- 
ining witnesses  to  it.  When  the  cause  was  heard  he  stood  excommu-- 
nicated  for  not  having  paid  twenty  pounds  costs,  according  to  the  decree 
of  the  court ;  so  that  his  counsel  could  not  be  heard. 

The  court  said,  that  his  confession  of  faculties  was  regularly  to  be 
taken  strongly  against  him;  but  he  having  confessed  the  allegation,  with 
a  declaration  that  it  was  done  only  to  avoid  expenses,  and  there  having 
been  no  plea  on  his  part  as  to  that  matter,  it  was  not  clear  to  him  that 
his  estate  was  so  large  as  pretended ;  that  as  to  the  lady's  fortune,  it  was 
only  QOOOLf  150i.  per  annum  of  which  was  in  reversion,  and  not  yet 
come  to  the  husband :  and  I  therefore  decreed  200/.  per  annum  to  be 
paid  quarterly  for  alimony,  and  decreed  a  monition  to  him  to  pay  her 
400/.  for  two  years'  arrears  of  alimony,  from  the  going  out  of  the  pro- 
cess to  the  time  of  sentence,  she  having  received  no  alimony  during  the 
suit;  and  also  decreed  that  she  should  retain  such  of  her  paraphernalia 
as  were  in  her  possession,  but  would  not  admonish  him  to  deliver  her  the 
rest  which  were  in  his  custody. 


Prerog.  Cur.  Secunda  Sessione  Term.  Mich.  Novembrisj  Die 

Sexto,  1728. 

Dr.  Bettesworth,  Judge. 

MOORE  contra  PAINEr-p.  595. 

'Bf  ih»ju9  geniium^  one  witness  to  a  will  is  sufBcient,  but  there  should  be  some  adminicular 

proof  to  corroborate  that  witness. 
The  will  of  a  blind  person  holden  to  bo  sufficiently  proved. 

Susannah  Selwyn,  deceased,  by  her  will  appointed  her  sister,  Mrs. 
Moore,  and  one  Paine  joint  executors ;  she  gave  the  bulk  of  her  fortune 
to  Moore,  100/.  only  to  Paine,  and  bequeathed  several  legacies  to  other 
people.  Moore  opposed  the  will.  It  appeared  that  the  deceased  was 
entirely  blind.  There  were  three  subscribed  witnesses  to  the  will,  but 
only  one  of  them  (viz.,  the  writer,  who  was  of  entire  credit,  and  wholly 
unconcerned  as  to  the  event  of  the  suit,)  could  account  for  the  instruct 


2  Lee,  595.  257 

tions,  for  the  reading  of  the  wiQ  to  the  testatrix,  and  her  approbation  of 
ity  and  for  the  identity  of  the  paper ;  the  other  two  only  deposing  to  the 
publication  of  it  by  her  as  her  will,  but  they  did  not  hear  it  read  to  her, 
nor  did  they  know  the  contents  of  it.  The  capacity  of  the  testatrix  was 
fully  proved,  and  that  she  had  made  a  former  will,  which  difiered  from 
this  chiefly  in  the  quantum  of  the  legacies,  which  were  smaller  in  that 
than  in  this. 

An  information  in  law  was  granted  upon  this  point,  whether  one  wit- 
ness of  entire  credit  is  sufficient  to  prove  the  will  of  a  blmd  person?  It 
was  insisted,  against  the  will,  that  the  solemnities  required  by  the  civil 
law  (though  not  the  same  number  of  witnesses)  were  necessary  to  esta- 
blish the  will  of  a  blind  person,  and  that  unless  it  was  read  over  to  such  tes- 
tator, and  approved  by  him  in  the  presence  of  two  witnesses,  at  least,  of 
entire  credit,  and  who  could  depose  to  the  contents  of  it,  could  not  be 
valid,  and  to  this  purpose  the  commentators  on  L.  hac  cansultissima  {qui 
test.fac,  posmnt,)  and  Swinb.  of  Wills,  Part  2,  §  11,  were  cited. 

On  the  other  side,  it  was  insisted  that  the  Law  hac  constiltissima  had 
never  been  received  in  England;  that  all  our  wills  stood  upon  the  jus 
gentium^  and  that  by  the  iu5  gentium  one  witness  was  sufficient  to  prove 
the  will,  even  of  a  blind  man,  which  Swinburne  also  declared  in  the 
Latin  note  upon  the  said  chapter.  The  case  of  Millet  and  Wadham  v. 
Fabian^  in  the  Prerogative,  anno  1686,  was  cited  thus: — Nicholas 
EfTord  being  blind  or  dim  of  sight,  (for  in  that  particular  the  counsel  dif- 
fered) sent  for  one  Russell,  a  clergyman,  to  make  his  will,  who  would 
have  excused  himself,  and  desired  the  testator  would  send  for  a  lawyer; 
to  which  he  replied  that  he  could  not  see,  and  the  lawyer  might  impose 
upon  him  by  reading  one  paper  to  him  for  his  will,  and  making  him  pub- 
lish another ;  whereupon  Kussell  made  his  will,  which  the  testator  pub- 
lished in  the  presence  of  two  other  subscribing  witnesses,  who  were  not 
present  when  it  was  read  to  the  testator,  nor  did  they  know  the  con- 
tents." This  will,  which  therefore  stood  only  upon  the  evidence  of 
Russell  the  writer,  was  confirmed  in  the  Prerogative ;  and  the  sentence, 
upon  appeal  to  the  Delegates,  was  affirmed  there. 

Per  (Juriam. 

'^There  is  a  difference  between  the  counsel  concerning  that  case  of 
Efford,  whether  he  was  quite  blind,  or  only  dim ;  but  I  have  looked  over 
the  process,  and  find  he  was  utterly  blind,  and  that  the  matter  rested 
entirely  on  the  evidence  of  the  writer,  and  it  is  therefore,  in  all  circum- 
stances, a  case  in  point  with  this  before  us. 

I  am  of  opinion,  that  the  solemnity  of  the  civil  law  is  not  requisite  with 
us ;  the  proof  of  our  will  is  by  the  jus  gentiunif  and  by  that  law  one  wit- 
ness is  sufficient ;  and  of  this  opinion  is  Swinburne,  in  the  note  cited, 
who  concludes  with  these  words — Et  hanc  opinionem  recepit  generalis 
regni  nostri  consuetudo.    There  should  be,  rhdeed,  some  adminicular 

5»roof  to  corroborate  the  witness,  which,  in  this  case,  arises  from  the  con- 
brmity  of  the  former  to  the  present  will,  and  from  a  declaration  which 
it  appears  in  evidence  she  made,  that  she  believed  some  of  her  relations 
would  not  approve  of  her  will,  which  was  some  sort  of  recognition  of 
this  vrill.  upon  the  whole,  the  court  was  clearly  of  opinion,  that  the^ 
will  in  question  was  sufficiently  proved,  and  accordingly  pronounced  for 
the  validity  thereof. 

JV!  B.  This  cause  was  appealed  to  the  Delegates,  where  the  sentence 
was  confirmed,  June  28, 1733. 
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In  the  Goods  of  Sir  ROBERT  WILMOT,  Bart,  deceased.— p.  1. 

Appointment  of  executor,  pronded  he  proved  tlie  wUl  toWdn  ikre0  edUndar  months  next  after 
the  death  of  deceased,  in  oompnting  the  time,  the  daj  of  the  death  excladed. 

Sir  Robert  Wilmot,  late  of  Osmaston,  in  the  County  of  Derby, 
Baronet,  died  on  the  23rd  of  July,  1834,  having  made  his  will,  bearing 
date  the  3rd  of  May,  1834,  and  thereof  appointed  executors  as  follows: 
'*  I  appoint  the  said  Valentine  Browne,  Earl  of  Kenmare,  Charles  Foley 
Wilmot,  Eardly  Nicholas  Wilmot,  William  Simpson,  and  John  Benbow, 
executors  of  this  my  will," — '^provided  always,  and  I  do  hereby  declare 
and  direct,  that  in  case  any  one  or  more  of  them  the  said  Valentine 
Browne,  Earl  of  Kenmare,  Charles  Foley  Wilmot,  Eardly  Nicholas 
Wilmot,  William  Simpson,  and  John  Benbow  shall  be  absent  from  Great 
Britain  at  the  time  of  my  death,  and  shall  continue  absent  therefrom  for  the 
space  of  three  calendar  months  next  after  my  decease,  or  if  any  one  or 
more  of  them  shall  not  prove  my  will  within  three  calendar  months  next 
after  my  death  in  the  Ecclesiastical  Court,  then,  i^nd  in  either  of  such 
cases,  the  appointment  of  him  or  them,  as  an  executor  or  executors^ 
shall  become  null  and  void,  and  is  hereby  revoked  accordingly."  Pro- 
bate of  the  said  will  had  been  granted  to  Eardly  Nicholas  Wilmot,  and 
John  Benbow,  two  of  the  executors,  they  having  proved  the  same  within 
three  calendar  months  after  the  death  of  the  testator,  power  being  reser- 
ved of  making  the  like  grant  to  the  other  executors,  provided  they,  or 
either  of  them,  should  apply  for  the  same  within  three  calendar  months 
qfler  the  death  of  the  said  testator.  On  the  23rd  of  October,  Charles 
Foley  Wilmot,  who  had  been  absent  from  England  for  some  time  on  the 
affairs  of  the  estate  applied  to  be  joined  in  the  probate,  and  was  sworn 
as  executor;  but  some  difficulty  having  arisen  in  the  registry,  as  to 
whether  the  day  of  the  death  of  the  testator  should  be  included  or  not  in 
calculating  the  time  specified,  the,  king's  advocate^  moved  the  court 
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to  decree  probate  to  pass  to  Mr.  Charles  Foley  Wilmot>  and  contended 
that  the  rule  of  law  was  that  the  day  of  the  death  should  be  excluded, 
and  cited  the  case  of  Lester  y.  Uarland^  15  Vesey,  248;  and  the 
court  being  of  that  opinion  directed  the  probate  to  pass. 


CONSISTORY  COURT  OF  LONDON, 

SERGEAUNT  v.  SERGEAUNT.— p.  3. 


On  admission  of  an  exceptive  allegation. 

Facts  coDatenl  to  the  point  in  iuiie,  cannot  be  pleaded  in  exception  to  the  character  of  a 

witneee. 

This  was  a  cause  of  divorce  by  reason  of  adultery,  brought  by  James 
Sergeaunt,  Esq.  against  Harriet  Sergeaunt  his  wife.  A  counterchar^ 
of  adultery  against  the  husband  was  set  up  in  an  allegation  brought  m 
on  the  part  of  Mrs.  Sergeaunt  Publication  had  passed  in  the  cause. 
An  allegation  was  now  oflbred  on  the  part  of  Mr.  Sergeaunt,  exceptive 
to  the  testimony  of  Elizabeth  Cullen,  a  witness  who  hs^  been  examined 
on  the  5th  article  of  Mr.  Sereeaunt's  allegation. 
'   The  exceptive  allegation  pfeaded, 

First,  That  no  faith  or  credit  is,  or  ought  to  be  given  to  Elizabeth 
Stephens,  wife  of  John  Stephens,  a  witness  produced,  sworn,  and  examin- 
ed on  the  part  and  behalf  of  Harriet  Sergeaunt,  one  of  the  parties  in  this 
cause,  by  the  names  and  description  of  Elizabeth  Cullen,  wife  of  John 
Cullen. 

Second,  That  the  said  Elizabeth  Stephens,  in  her  deposition  on  the 
fifth  article  of  the  allegation  given  in,  ana  admitted  on  the  part  of  Harriet 
Sergeaunt,  and  in  answer  to  the  last  of  certain  interrogatories  on  the 
part  of  James  Sergeaunt,  Esq.,  had  sworn  and  deposed  that  "  her  maiden 
name  was  Walkins ;  that  she  married  a  man  named  Stephens;  that  the 
said  Stephens  died,  and  that  her  real  name  is  Cullen  ;*'  that  she  had 
therein  knowingly  and  wilfully  sworn  and  deposed  falsely,  for  the  truth 
and  fact  was,  and  is,  that  John  Stephens,  her  lawful  husband,  the  person 
meant  and  intended  by  her  in  her  said  deposition,  was,  and  is  still  living, 
and  that  the  same  was  well  known  to  the  said  Elizabeth  Stephens  at  the 
time  of  her  said  examination,  and  that  the  name  of  Cullen  is  not  now, 
and  was  not  then  her  true  and  proper  name  as  falsely  sworn  and  deposed 
to  by  her. 

The  Court — Dr.  LusHiirGTOir. 

The  present  question  arises  on  the  admissibility  of  an  allegation  excep- 
tive to  the  testimony  of  Elizabeth  Cullen,  a  witness  examined  on  behalf 
of  Mrs.  Sergeaunt.  The  allegation  pleads  in  the  first  article  that  no 
faith  or  credit  is  to  be  given  to  Elizabeth  Stephens,  a  witness  produced, 
sworn,  and  examined  as  Elizabeth  Cullen.  And  it  goes  on  in  the  second 
article  to  plead  that  she  has  deposed  "  that  her  maiden  name  was  Wal- 
kins; that  she  married  a  man  named  Stephens;  that  the  said  Stephens 
died  ;  and  that  her  real  name  is  Cullen."  And  it  alleges  that  she  has 
knowingly  and  wilfully  sworn  falsely ;  for  that  John  Stephens,  her  law- 
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ful  husband,  was»  and  is  still  living,  and  that  the  same  was  well  known 
to  the  witness  at  the  time  of  her  examination,  and  that  CuUen  is  not  her 
true  and  proper  name. 

In  opposition  to  this  allegation  three  objections  have  been  stated. 

First,  That  if  this  allegation  were  admitted,  it  would  put  in  trial  issues 
collateral  to  the  cause ;  and  it  is  contended,  on  behalf  of  Mrs.  Sergeaunt, 
that  that  cannot  be  done. 

Second,  Because  it  charges  the  party  with  the  commission  of  a  crime 
without  producing  the  record  of  conviction,  which  is  the  only  admissible 
proof  in  such  a  case. 

Third,  Because  the  allegation  differs  from  the  accustomed  mode  of 
pleading  by  the  omission  of  the  word  corruptly. 

Upon  the  first  point  it  is  clear  that  this  allegation  does  contain  aver- 
ments, which,  if  put  into  a  train  of  proof,  would  be  foreign  to  the  issue 
in  the  cause. 

The  question  then  for  me  to  determine  is,  whether  a  proof  of  collate- 
ral issues  can  be  allowed  for  the  purpose  of  discrediting  a  witness. 

At  common  law  there  can  be  no  doubt  that  if  a  witness  be  asked  a 
question,  foreign  to  the  issue  in  the  cause,  the  party  asking  that  question 
must  abide  by  the  answer  he  receives,  and  cannot  be  admitted  to  produce 
evidence  for  the  purpose  of  showing  that  the  witness  in  this  respect  has 
been  guilty  of  perjury.  This  is  the  rule  laid  down  in  Spencdy  v.  De 
WUloU,  7  East,  108,  Lord  Ellenborough  adding,  <<  that  he  had  ruled  the 
point  again  and  again,  till  he  was  quite  tired  of  the  agitation  of  the 

Juestionr  and  therefore  he  wished  that  a  bill  of  exceptions  should  be  ten- 
ered  by  any  party  who  was  dissatisfied  with  his  judgment,  that  the 
question  might  be  finally  put  at  rest" 

And,  in  the  proceedings  against  her  late  Majesty,  Lord  Tenterden 
delivered  the  opinion  of  the  judges,  affirming  the  principles  of  the  case 
cited. 

This  doctrine  has  been  expressly  recognised,  as  the  rule  governing  W> 
the  practice  of  these  courts,  by  Sir  John  Nicholl,  in  the  case  of  Whisk  ^      a 
and  Wodlatt  against  Hesse^  3  Hagg.  680 ;  and  it  would  be  exceedingly  ^^^*^ 
inconvenient  that  our  practice  should  difier  from  that  of  other  courts. 

It  has  been  said  that  in  point  of  fact  allegations  objectionable  on  this 
ground  have  been  admitted ;  but  I  am  not  aware  that  there  exists  any 
case  whatsoever  before  these  tribunals  in  which,  after  opposition  and  on 
debate,  an  allegation  violating  the  principles  already  stated,  has  been 
admitted  to  proof. 

Then  the  case  stands  thus :  the  rule  at  common  law  is  clear ;  it  is 
sanctioned  by  the  highest  authority  in  ecclesiastical  law — it  is  met  by  no 
contradictory  decision. 

Whatever  might  be  my  own  opinion,  it  would  be  my  duty,  as  the 
judge  of  an  inferior  court,  to  follow  out  in  practice  a  doctrine  so  sanc- 
tioned. But  I  think  it  right  to  add,  that  so  far  from  entertaining  any 
doubt  whatsoever  of  the  soundness  of  the  principle  upon  which  the  rule 
is  founded,  I  am  thoroughly  convinced  that  for  prevention  of  endless 
litigation,  and  excessive  expense,  as  well  as  for  the  ascertainment  of  the 
truth,  it  is  for  the  advantage  of  all  the  suitors  that  I  should  rigidly 
adhere  to  the  rule  so  established ;  L  therefore  reject  the  allegation. 

This  objection  being  sufficient,  I  shall  not  consider  the  others  that  have 
been  raised ;  but  I  must  observe  that  they  are  also  worthy  of  serious 
consideration. 
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LAMBERT  v.  LAMBERT.— p.  6. 


On  admission  of  an  Allegation. 

Specific  facto  cannot  be  pleaded  in  order  to  eupport  the  character  of  a  witne88*8  testimonj,  who 

baa  been  impeached  on  the  ground  of  general  bad  conduct. 

This  was  a  suit  for  restitution  of  conjugal  rights,  brought  by  Georg- 
iana  Charlotte  Lambert  against  William  Charles  Lambert,  Esq.  her 
husband. 

An  allegation  had  been  admitted  on  the  part  of  the  husband,  charging 
the  wife  with  adultery ;  in  the  sixth  article  of  which  exception,  on  the 
ffround  of  general  bad  character,  had  been  taken  to  the  testimony  of 
Marv  Cox,  a  witness  produced  by  Mrs.  Lambert. 

The  present  allegation  was  offered  in  support  of  the  character  of 
Mary  Cox,  and  was  opposed  by  Phillimore. 

Addams  and  NichoU  were  heard  in  support  of  it. 

Dr.  LusHiNOTOzr. 

This  allegation  is  offered  on  behalf  of  Mrs.  Lambert,  in  opposition 
to  an  allegation  given  in  by  Mr.  Lambert,  in  which  an  article  states  that 
Mary  Cox  is  a  person  of  bad  character. 

It  is  clear  that,  in  an  allegation  in  these  general  terms,  the  examiner 
ouffht  not  to  take  down  particular  facts. 

In  answer  to  this  general  averment,  it  is  pleaded  that  Mary  Cox  is  not  a 
person  of  bad  character,  but  is  a  person  of  good  character ;  and  there  is 
no  doubt  that  it  is  competent  to  the  party  to  plead  so  far ;  but  a  question 
of  some  importance  arises  as  to  the  remainder  of  the  article :  it  goes  on 
specifically  to  plead,  "  that  the  said  Mary  Cox  lived  for  twenty-five 
years,  or  thereabouts,  with  General  Norcut ;  that  she  afterwards  went 
to  live  with  Mr.  and  Mrs.  East;"  it  then  goes  on  further  to  plead,  that 
whilst  living  with  Mr.  and  Mrs.  East,  '<  she  was  suspected  and  falsely 
accused  of  purloining  certain  articles." 

The  objection  raised  is,  that  supposing  the  court  were  to  admit  this 
allegation  many  issues  would  be  introduced  which  are  not  material  to 
the  real  question  in  the  cause. 

If  this  allegation  were  admitted,  it  would  certainly  be  competent  to 
the  other  party  to  contradict  every  averment  contained  in  it :  what  then 
would  be  the  consequence  1  Not  only  would  the  court  have  to  inquire 
into  each  particular  fact  set  forth — but  it  might  be  pleaded  that  she  was 
not  falsely  accused  of  stealing  certain  articles,  and  the  consequence 
would  be  that  this  court  would  have  to  try  a  felony.  Now,  unless  I 
found  myself  bound  down  by  precedent,  I  should  be  considerably  alarm- 
ed at  such  a  result.  But  the  allegation  ^oes  on  further,  "  that  she  has 
attended  ladies  as  a  monthly  nurse,  and  has  constantly  given  satisfac- 
tion." Now,  this  does  appear  to  me,  in  principle,  not  only  unnecessary, 
but  detrimental  to  the  true  course  of  justice. 

The  expenses  would  be  increased  to  a  considerable  extent:  and  I  do 
not  see  the  necessity  of  this  inquiry — witnesses  will  be  produced  to  the 
general  good  character,  and  the  examiner  in  taking  the  evidence  on  the 
allegation  will  be  justified  without  pleading  the  specific  fact,  in  taking 
down  from  General,  and  Mrs.  Norcut,  the  circumstance  of  the  long 
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resideoce  of  the  witness  in  their  familyi  and  this  not  as  a  specific  fact 
whereby  to  support  her  character,  but  as  the  grounds  of  their  knowledge, 
and  enabling  tnem  to  give  their  evidence. 

It  is  true  that  in  some  very  particular  cases  such  an  investigation 
might  by  possibility  tend  to  the  elucidation  of  truth ;  but  courts  of  jus- 
tice cannot  adapt  their  system  to  a  few  extraordinary  cases ;  the  great 
object  to  be  sought  for,  is,  that  mode  of  administering  the  law  which 
may  produce  justice  in  the  great  majority  of  cases,  without  overwhelm- 
ing it  by  extravagant  expense,  or  destructive  delay :  it  is  upon  these 
principles  I  apprehend  that  collateral  issues  are  excluded ;  and  that  trial 
of  such  matter  as  is  contained  in  the  latter  part  of  this  allegation  is  for- 
bidden. 


PREROGATIVE  COURT  OF  CANTERBURY. 

BUSSELL  V.  MARRIOTT— p,  9, 

fividenoe  of  handwriting  akxie  not  sufficient  to  establish  a  testamentarj  paper. 
A  codicil  propounded  upon  such  evidence  without  any  facts  or  ceremonies  connecting  it  with 
the  deceased,  pronounced  against  with  costs. 

The  ISng^s  Advocate  and  Addams  for  BusselL 

LushingUm  and  Nickoll,  contra. 

Judgment — Sir  Herbert  Jenner. 

This  case  has  been  very  fully  and  elaborately  argued ;  at  the  same 
time  the  court  has  not  felt  any  doubt  or  difficulty,  as  to  the  result  upon 
the  principles  established  here,  it  would  come  to. 

The  question  arises  upon  the  validity  of  a  codicil  to  the  will  of  the 
Rev.  Daniel  Pettiward,  deceased,  rector  of  One  House  in  the  County  of 
Suffolk,  and  vicar  of  Finborough,  the  adjoining  parish.  He  died  on  the 
14th  of  November,  1833,  a  bachelor,  leaving  two  nieces,  his  only  next 
of  kin,  one  married  to  Captain  Bussell,  and  the  other  to  Dr.  Terry. 

The  deceased  left  two  testamentary  papers  which  are  undisputed — a 
will,  dated  4th  May,  1833,  and  a  codicil  of  6th  June,  1833.  The  codicil 
in  question  bears  date  on  the  14th  May,  1833. 

The  will  and  codicil  of  June  are  formal  papers,  and  regularly  exe- 
cuted; that  in  dispute  is  informal,  not  drawn  up  by  a  professional 
person ;  it  purports  to  be  signed  by  the  deceased,  but  is  not  attested ; 
and  it  makes  a  very  difierent  disposition  of  the  property  from  that  con- 
tained in  the  will. 

The  deceased's  property  consisted  of  personalty  of  the  value  of  about 
30,0002.,  and  of  real  estate  of  about  3,000/.  By  his  will  of  May,  1832, 
he  devised  his  real  estate  to  trustees,  to  be  sold  for  the  benefit  of  the 
families  of  his  two  nieces ;  and  also  gave  14,000/.  in  the  same  way.  He 
then  gave  a  variety  of  specific  legacies  to  the  amount  of  between  4,000/. 
and  5,000/.  to  diflerent  friends,  and  the  residue  equally  between  Captain 
Bussell  and  Dr.  Terry ;  and  of  this  will  he  appointed  Captain  Bussell 
and  Dr.  Shillito  executors.  Amongst  the  legacies  there  is  one  of  500/. 
to  his  brother,  Mr.  Roger  Pettiward,  and  another  of  1,000/.  to  his 
nephew,  Charles  Eyre,  both  of  whom  predeceased  him,  the  latter  dying 
in  the  early  part  of  the  year  1833,  the  former  on  3l8t  July,  in  the  same 
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year.  He  had  also  one  other  nephew,  Mr.  George  Eyre,  who  died  in 
the  year  183^  By  his  will  he  had  also  left  a  legacy  of  300/.  to  the 
Suifolk  Hospital,  which  by  the  codicil  of  June,  1833,  he  increased  to 
000/. ;  and  ne  also  bequeathed  100/.  to  the  Suffolk  Clerical  Society ;  in 
other  respects  he  confirmed  his  will. 

Shortly  after  his  death,  one  part  of  his  will  and  codicil,  for  it  was  exe- 
cuted in  duplicate,  was  found  at  his  residence,  at  One  House,  in  an 
envelope,  on  which  was  endorsed  "  a  counterpart  at  Dyke's,  Doctors' 
Commons,'*  where,  accordingly,  the  other  part  was  found :  these  were 
the  only  testamentary  papers  known  at  that  time  to  be  in  existence ; 
although,  it  seems,  the  deceased  had  executed  two  former  wills ;  one  in, 
or  before  the  year  1824,  in  which  he  also  executed  a  codicil  to  it,  as 
appears  by  the  evidence  of  Mr.  Foss,  and  a  will  and  codicil  bearing 
date  in  1828  and  1829 ;  but  the  contents  of  neither  of  these  are  before 
the  Court. 

It  further  appears,  that  Dr.  Shiilito,  one  of  the  executors  of  the  will  of 
^1832,  from  conversations  which  he  had  had  with  the  deceased  in  the  month 
of  August,  1833,  was  strongly  impressed  with  the  notion  that  there  were 
other  testamentary  papers  of  the  deceased,  besides  the  existing  will  and 
codicil ;  and  that  they  contained  dispositions  in  favour  of  himself,  or  of 
his  family ;  accordingly  he  set  about  making  the  inouiries  of  the  friends 
of  the  deceased,  both  orally  and  by  letter,  as  to  the  fact  of  the  deceased 
having  left  any  testamentary  papers  in  their  possession ;  and,  amongst 
others,  he  addressed  himself  to /the  Rev.  Henry  Marriott,  who  had  been 
the  deceased's  curate ;  and  also  to  Mr.  Robert  Marriott,  a  solicitor,  at 
Stowmarket ;  the  deceased  having,  as  Dr.  Shiilito  states  in  his  deposi- 
tion, in  the  conversation  of  the  25th  August,  1833,  observed  to  him,  after 
alluding  to  his  will  being  with  Mr.  Dyke,  *'  Marriott  will  also  have  some 
papers,"  and  this  impression  of  Dr.  Shiilito  may  probably  have  occa-* 
sioned  the  delay  in  proving  the  will  and  codicil,  which  has  been  alluded 
to  in  argument,  as  it  was  not  probable  that  the  executors,  of  which  he 
was  one,  would  take  probate  while  this  impression  remained.  These 
inquiries,  however,  produced  no  result  until  the  17th  January,  1834,  when, 
as  pleaded,  Mr.  Robert  Marriott  received  a  letter,  bearing  the  London 
'  post  mark,  to  the  following  effect :  •*  Inclosed  is  a  paper  left  (with  the 
the  strictest  injunctions  to  secrecy)  by  the  late  Rev.  D.  rettiward,  nearly 
the  last  time  he  was  in  London,  with  directions  to  be  sent  by  post  after* 
he  should  have  been  dead  a  month  at  least." — London:  January,  1834. 
Enclosed  in  this  letter  was  the  paper  containing  the  codicil  non-pro- 
pounded, and  which  was  written  upon  part  of  a  sheet  of  paper,  on  which 
was  a  note  purporting  to  have  been  written  by  deceased,  and  addressed 
to  Mr.  Robert  Marriott,  Stowmarket,  requesting  his  acceptance  of  some- 
thing, whut  does  not  appear.  This  note  was  dated  Wednesday ;  but  no 
month,  or  year,  was  added.  The  contents  of  the  codicil  are  to  this 
this  effect :  *'  I  give  to  J.  G.  Rust,  Esq.  five  hundred  pounds;  also  to.  Henry 
Marriott  five  hundred  pounds;  also  to  my  servant  twenty  pounds;  also 
I  forgive  Mr.  Robert  Marriott  the  debt  he  owes  to  me  at  my  decease, 
and  name  him  one  of  the  executors  of  my  will,  and  one  of  my  residuary 
legatees ;  and  I  confirm  m v  will  in  other  respects,  and  desire  this  may 
be  considered  as  a  codicil  thereto.  Witness  my  hand  the  14th  day  of 
Ma^,  1833.  Daniel  Pettiward."  Now,  this  paper  so  produced  purports 
to  give  considerable  benefit  to  these  persons;  and  to  depart  very  mate- 
rially from  the  disposition  of  the  property  by  the  will.    NoW|  the  letter 
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was  anonymous ;  and  neither  the  writer  of  the  codicil^  nor  the  writer  of 
the  letter,  with  whom  the  codicil  is  said  to  have  been  deposited,  have,  up 
to  this  moment,  thought  proper  to  come  forward.  Immediately  on  the 
receipt  of  this  letter,  Mr.  Marriott,  who  must  have  been  greatly  surprised 
at  receiving  it,  exerted  himself  in  endeavouring  to  obtain  evidence  of  the 
handwriting  of  the  deceased;  and  having  furnished  himself  with  affi- 
davits from  a  considerable  number  of  persons  acquainted  with  the 
deceased,  he  communicated  the  codicil,  together  with  the  evidence 
which  he  had  collected  in  its  favour,  to  Capt.  Bussell  and  Dr.  ShilKto,  in 
the  hopes,  as  it  should  seem,  that  they  would  be  satisfied  with  the  evi* 
dencc  arising  from  these  affidavits,  and  consent  to  prove  it  with  thewill^ 
and  other  codicil,  though  it  could  hardiv  be  expected  that  they  would 
act  upon  evidence  so  obtained,  considering  the  very  extraordinary 
manner  in  which  the  paper  came  to  light.  The  consequence  of  this 
communication  was,  that  a  decree  was  taken  out  by  Captain  Bussell, 
calling  upon  Mr.  Marriott  to  propound  the  paper,  which  he  has  accord- 
indy  done. 

Under  the  peculiar  circumstances  of  the  case,  there  being  no  attesting 
witness  to  the  codicil,  and  no  person  discovered  who  was  supposed  to  be 
the  depository  of  it,  a  very  special  allegation  was  given  in  on  the  part  of 
Mr.  Marriott;  and  twenty-three  or  twenty-four  witnesses  have  been 
examined  in  support  of  it.  A  counter  allegation  has  been  given  by  Capt. 
Bussell,  either  contradicting  or  explaining  many  parts  of  Mr.  Marriott's 
plea,  upon  which  seventeen  or  ei^nteen  witnesses  have  been  examined* 

Now,  the  factum  of  the  codicil  depends  entirely  upon  the  evidence  of 
handwriting,  which  it  is  admitted  is  not  alone  sufficient  to  enable  thjs 
court  to  pronounce  for  any  testamentary  paper,  but  there  must  be  some 
circumstances  adminicular  to  that  evidence  tending  to  connect  the  paper 
with  the  alleged  testator,  the  requisite  stringency  of  those  circumstances 
varying  according  to  the  strength  of  the  evidence  as  to  handwriting; 
but  still  it  is  admitted  that  evidence  of  handwriting,  done  however  strong, 
is  not  sufficient  proof  of  the  factum  of  the  instrument,  and  according^ 
circumstances  are  pleaded,  showing  the  eccentricitv  which  marked  the 
conduct  of  the  deceased ;  the  state  of  his  regard  tor  the  persons  men- 
tioned in  the  codicil ;  and  above  all,  the  declaration  which  he  is  stated 
to  have  made  to  Dr.  Shillito :  that,  "  Marriott  would  have  some  papers,*' 
which,  it  is  contended,  could  have  reference  to  no  other  paper  tnan  that 
propounded. 

As  might  be  expected,  the  great  stand  has  been  made  to  establish 
the  handwriting  of  the  deceased ;  and,  it  is  said,  that  stronger  evi- 
dence has  been  produced  in  this  than  in  any  other  case  which  has  come 
before  the  court,  and  that  it  is  such  as  to  amount  almost  to  a  moral 
certainty ;  and  besides,  that  there  is  one  circumstance  which  distinguishes 
this  case  from  all  others,  namely,  that  the  note  which  occupies  one  side 
of  the  paper  on  which  the  codicil  is  written  was  originally  admitted,  and 
has  not  been  counterpleaded,  to  be  in  the  handwritmg  of  the  deceased, 
and,  therefore,  that  the  paper  is  connected  with  the  deceased.  But  in 
mv  mind,  this  goes  a  very  little  way  to  remove  the  difficulty,  for  it  no 
where  appears  when  this  note  was  written ;  it  is  not  admitted  that  it  waa 
written  to  Mr.  Robert  Marriott  at  all,  for  it  is  denied  that  the  superscrip- 
tion is  in  deceased's  handwriting,  even  if  the  bod^  of  the  note  is,  and 
there  is  therefore  not  much  to  be  collected  from  this  circumstance :  the 
connection  of  the  paper  with  the  deceased  must  be  deduced  from  other 
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circumstances.  But  it  is  affain  argued,  that  the  codicil  bears  intrinsic 
evidence  of  having  been  wntten  at,  or  about  the  same  time  with  the  note, 
and  with  the  same  jpen  and  ink,  as  there  are  signs  of  failure  of  the  ink  in 
both  instruments ;  but  it  has  been  objected  in  answer  to  this,  that  they 
could  not  have  been  written  on  the  same  day,  as  the  14th  May,  the  date 
of  the  codicil,  was  on  a  Tuesday,  whilst  the  note  is  dated  on  Wednesday, 
and  certainly  there  is  no  want  of  ink  in  the  signature  to  the  codicil.  The 
paper  also  appears  to  have  Jbeen  opened  at  least  once  after  it  had  been 
sealed,  and  to  have  been  again  sealed ;  and  in  its  appearance  it  is  much 
more  dilapidated  than,  from  the  supposed  time  of  its  having  been  written, 
might' have  been  expected.  No  evidence  is,  I  think,  given,  as  to  the  state 
of  the  paper  when  it  first  came  into  the  possession  of  Mr.  Marriott,  on 
the  17th  Januarv;  but  it  is  possible,  that  its  present  condition  may  have 
been  occasioned  by  the  hands  of  the  numerous  persons  to  whom  it  has 
been  produced,  rassing  therefore  by  these,  which  may  be  considered 
as  preliminary  observations,  I  will  now  proceed  to  the  more  important 
part  of  the  case ;  namely,  the  evidence  produced  in  support  of  the  instru- 
ment. And  first,  as  to  the  handwriting,  which  it  is  not  the  intention  of 
the  court  to  enter  into  with  any  great  degree  of  minuteness,  as  the  cir- 
cumstances of  the  case  do  not  appear  to  require  it.  The  facts  which 
are  pleaded  to  be  in  the  handwriting  of  the  deceased,  are,  the  names  of 
the  legatees-^the  subscription  to  the  codicil — and  the  whole  of  the  note, 
with  its  subscription  and  superscription.  Now,  there  are  certainly  a 
great  number  of  witnesses,  respectable  in  station  and  character,  and  well 
acquainted  with  the  deceased,  who  have  deposed,  in  very  strong  terms, 
as  to  their  belief  of  the  parts  pleaded  being  the  genuine  handwriting  of 
the  deceased ;  and  although  some  of  them  speak  with  less  confidence, 
with  respect  to  some  parts  than  to  others,  it  cannot  be  denied,  that  a 
very  strong  body  of  affirmative  evidence  has  been  produced ;  whilst,  on 
the  other  hand,  it  must  be  admitted  that  there  are  other  persons  of  res- 
pectability also,  and  well  acquainted  with  the  deceased,  and  his  writing, 
who  are  of  a  difi*erent  opinion,  and  whose  evidence  cannot  be  altogether 
laid  aside  in  the  consideration  of  the  case,  particularly  under  the  circum- 
stances connected  with  itw^  Now,  in  all  cases  the  negative  evidence  to 
handwriting  must  be  of  less  weight  than  the  affirmative,  for  reasons  that 
must  be  obvious  to  every  one,  and  which  have  been  over  and  over  aeain 
stated  in  these  courts,  in  those  cases  to  which  the  court  nxay  think  it 
necessary  to  advert  very  briefly. 

I  will  however  first  observe,  that  if  the  court  were  called  upon  to 
decide  simply  and  abstractedly  from  all  other  circumstances  upon  which 
side  the  weight  of  evidence  was,  it  would  probably  feel  compelled  to 
pronounce  for  the  affirmative  side  of  the  question — but  this  fortunately  is 
not  the  duty  of  the  court ;  it  must  take  into  consideration  all  the  circum- 
stances of  probability  or  improbability,  in  order  to  determine  i^s  judg- 
ment, for  the  very  nature  ot  the  evidence  is  such,  as  to  be  altogether 
most  unsatisfactory  and  inconclusive,  and  such  as  it  is  admitted  the 
court  cannot  act  upon  alone. 

With  reference  to  this  part  of  the  case,  it  may  not  be  unimportant  to  look 
at  some  of  the  decisions  in  which  this  question  has  been  discussed,  and  to  see 
to  what  extent  the  court  has  acted  upon  this  principle,  which  it  is  admitted 
to  be  the  rule  of  the  court.  In  the  case  of  Machin  and  Tyndall  against 
Grinden  and  others,  (Lee*s  cases,  vol.  ii.  406,)  Sir  George  Lee  said,  <^  I 
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pronounced  against  the  codicil,  because  it  was  not  supported  by  any  cir- 
cumstance whatever;  on  the  contrary,  the  circumstance  (which  he 
stated)  gave  suspicion  of  forgery.''  Now,  the  court  does  not  cite  this 
case  for  the  purpose  of  showing  the  similarity  of  its  circumstance  to  this 
—but  for  the  pnnciple  which  it  establishes.  Sir  George  Lee  goes  on  to 
observe :  *<  but  supposing  there  were  no  suspicions  at  all  of  any  indirect 
practice,  I  was  of  opinion  there  was  not  evidence  enoueh  before  the 
court  to  establish  this  paper,  for  it  stood  solely  upon  a  douotful  proof  of 
handwriting — the  most  uncertain  species  of  prooi.  The  court  has  never 
established  a  paper,  not  found  in  the  deceased  person's  custody,  nor  sup- 
ported by  any  circumstance,  upon  a  controverted  evidence  of  handwrit- 
ing ;  and  in  this  case  the  evidence,  that  it  was  not  Mr.  Pickering's  (the 
deceased)  handwriting,  is  as  strong  as  the  evidence  that  it  was;"  and 
accordingly  the  codicil  was  pronounced  against. 

The  same  doctrine  has  been  held  by  the  late  learned  judge  of  this 
court.  In  the  case  of  Sa^^h  against  Atkinson^  (1  Add.  p.  213,)  he  said : 
"  Evidence  as  to  handwriting,  either  affirmative  of  negative,  is  commonly 
inconclusive  for  obvious  reasons ;  the  former,  from  the  exactness  with 
which  handwriting  maybe  imitated ;  the  latter  from  the  dissimilarity  which 
is  often  discoverable  in  the  handwriting  of  the  same  person  under  difierent 
circumstances."  And  further  on  he  observed :  **  The  rule  here  rather 
inclines  to  hold  that  a  will  cannot  be  proved  by  mere  evidence  to  the 
handwriting,  without  some  concomitant  circumstances  as  to  the  place  of 
finding,  or  the  like,  to  connect  it  with  the  party  whose  suggested  will  it 
is."  Again,  *'  All  evidence  of  handwriting  is  the  mere  statement  of  an 
opinion  formed  by  the  witness  on  comparing  a  writing  said  to  be  by 
the  deceased  with  some  standard — either  by  having  seen  him  write  a 
longer  or  shorter  tio^e  from  the  transaction — or  by  comparing  the  paper 
with  the  admitted  writing  by  deceased." 

It  was  stated  in  the  argument,  that  comparison  of  handwritidg  was 
not  admitted  in  other  courts.  In  these  courts  such  evidence  has  always 
been  admitted.  In  the  case  before  adverted  to,  (Lee's  cases,  vol.  ii.  p. 
335,)  Sir  George  Lee  admitted  evidence  of  that  description,  and  said 
that  *'  such  had  always  been  received." 

In  Robson  v.  Roche  (2  Add.  53,)  the  court  observed :  ''  That  evidence 
to  handwriting  is,  at  best,  but  inconclusive — but  of  that  species  of  proof 
I  will  say,  that  the  witnesses  here  produced  have  furnisned  as  strong, 
and  as  satisfactory  a  sample  as  well  could  be  furnished."  So  that  even 
when  the  proof  was  so  strong  the  court  considered  it  still  inconclusive, 
although  in  that  case  it  was  in  support  of  the  evidence  of  a  witness,  who 
swore  to  the  fact  of  execution.  He  further  observed :  "  The  rule  of  this 
court  is,  that  evidence  to  handwriting  only  is  incapable  of  substantiating 
any  disputed  instrument  as  a  will."  Arain,  the  same  learned  judge,  in 
the  case  of  Constable  v.  Steibel^  (1  Hagg.  60,)  made  these  remarks: 
"  This  evidence  then  is,  if  evidence  of  handwriting  can  be,  of  considera- 
ble weight.  But  the  inclination,  amounting  almost  to  a  settled  principle 
of  this  court — founded  perhaps  on  the  facility  with  which  handwriting 
may  be  imitated — has  been  not  to  pronounce  for  a  disputed  paper  on 
proof  of  handwriting  alone,  but  to  require  some  corroborating  circum- 
stances. These  are  peculiarly  necessary  in  the  present  case,  where 
there  is  much  conflicting  evidence  on  this  point :  for  there  are  a  great 
.number  of  witnesses  also  well  acquainted  with  the  handwriting  of  the 
deceased,  who  speak  to  their  belief  that  the  paper  is  a  forgery,  being  in 
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their  opiDion  unlike  his  (the  testator's)  ordinary  character.  These  wit- 
nesses are  not  to  be  laid  entirely  out  of  consideration ;  but  I  never  can 
think  that  evidence  of  dissimilitude  is  equally  cogent  and  weighty  with 
evidence  of  similitude ;"  for  reasons  which  he  then  assigns,  arising  from 
the  particular  state  of  the  deceased  at  the  time,  and  other  circumstances 
— and  he  continued :  ''  If  I  were  bound  to  form  an  opinion  whether  this 
paper  is  in  the  handwriting  of  the  deceased,  I  would  say  that  the  evi- 
dence in  favour  of  it  so  far  preponderates,  that  I  should  be  disposed  to 
pronounce  the  codicil  genuine." 

The  court  then  went  into  the  history  of  the  finding  of  the  paper,  and 
was  ultimately  of  opinion  that  it  was  entitled  to*probate. 

But  the  case  of  Cii'sp  and  Rydet-  against  nalpole^  (2  Hagg.  531,) 
which  was- referred  to  in  the  argument,  is  Itill  more  applicable  in  its  cir« 
cumstances  to  the  present  case,  though  the  paper  was  not  produced  until 
after  a  much  longer  time  after  the  death  of  the  deceased.  He  died  on 
the  12th  November,  1826;  and  the  paper  propounded  was  not  brought 
forward  till  1828 — having  been,  as  alleged,  sent  to  Mr.  Ryder  in  aa 
anonymous  letter  of  the  19th  May  of  that  yean  The  court  without 
hearing  counsel  against  the  codicil,  observed  :  ''  This  case  lies  within  a 
narrow  compass ;  for  unless  the  principles  established  in  these  courts, 
fot  the  security  of  property,  are  broken  through,  I  can  entertain  no  doubt 
what  decision  ought  to  be  given." 

He  then  stated  the  particulars  of  the  case,  and  proceeded :  **  The  true 
question  in  the  cause  is,  whether  **  there  be  proof  that  the  instrument  is  a 
genuine  codicil — the  act  of  the  deceased.  (2  Hagg.  534.)  To  this  paper 
there  is  no  attesting  witness ;  the  factum  depends  upon  evidence  of  hand- 
writing alone;  and  there  is  no  circumstance  that  connects  the  instrument 
directly  with  the  deceased.  Some  general  regard  for  the  several  legatees 
has  been  relied  upon,  as  rendering  the  disposition  probable.  Now,  in 
the  first  place,  no  person  would  set  about  the  fabrication  of  an  instrument, 
without  endeavouring  to  give  the  disposition  some  colour  of  probability : 
but  looking  to  all  the  circumstances  in  which  the  deceased  stood,  with 
reference  to  these  parties  at  the  date  of  this  instrument,  it  does  not  appear 
to  my  mind  even  probable,  that  he  would  have  bequeathed  these  two  lega- 
cies to  Mr.  Crisp  and  Mr.  Ryder. 

"  It  is  a  rule  of  this  court,  that  evidence  of  handwriting  alone  is  not 
sufficient  to  establish  a  testamentary  paper,  without  something  to  connect 
the  act  with  the  deceased :  and  this  rule  is  founded  upon  the  facility 
there  is  of  imitating  handwriting  so  closely,  as  to  deceive  those  who  are 
best  acquainted  with  that  of  the  supposed  testator.  It  is  therefore 
required  that  there  should  be  something  to  connect  the  instrument  with 
the  deceased — either  that  it  was  found  in  his  repositories  at  his  death,  or 
some  direct  recognition  of  it  in  his  lifetime;  or  else  some  other  circum- 
stances of  such  strong  probability  that  it  was  the  genuine  act  of  the 
deceased,  as  to  leave  no  reasonable  doubt  on  the  moral  conviction  of  the 
court. 

'*  In  the  present  case,  the  evidence  of  the  similitude  of  handwriting, 
even  produced  by  the  parties  setting  up  the  paper,  is  not  uniform  in  sup- 
port of  it,  while  it  is  opposed  by  the  evidence  of  other  individuals  who 
believe  it  not  to  be  the  handwriting  of  the  deceased :  so  that  this  proof, 
at  the  best  of  a  loose  and  unsatisfactory  species,  is  in  the  present  instance 
conflicting." 

The  court  then  proceeded  to  state  that  there  were  other  circumstan- 
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ces  unfavourable  to  the  genuineness  of  the  instruoient*  which  he  stated : 
"But,''  said  the  courti  **  the  great  diflSculty  of  the  case  arises  from  the 
mysterious  appearance  of  this  instrument  a  year  and  a  half  after  the 
testator's  death  :  nor  is  there  any  account  from  whom  it  came,  or  from 
whence  it  came,  or  where  it  was  first  discovered,  or  why  it  had  lain  so 
lonff  concealed :  no  plausible  conjecture  can  be  formed  in  explanation  ; 
and  this  circumstance  raises  a  strong  suspicion  that  the  instrument  has 
been  a  fabrication  of  much  more  recent  date  than  the  death  of  the  tes* 
tator.  In  addition  to  this,  the  paper  is  dated  at  the  head,  Denslon  Hallf 
SepUnAer  2nd,  1823,  which  was  the  testator's  usual  place  of  residence. 

But  it  was  proved  that  the  deceased  was  not  at  that  time  there  resi- 
dent— ^which  the  court  remarked  upon  as  afibrding  an  additional  circum- 
stance of  suspicion.  "  Upon  the  whole,'*  the  court  said,  "  the  judgment 
of  the  court  is,  that  there  is  a  complete  failure  of  proof  of  this  instrument 
as  a  codicil  of  the  deceased  testator :  the  court  is  not  called  upon  to 
pronounce  that  it  is  a  fabrication ;  but,  whether  fabricated  or  not,  I 
must  repeat  that  I  fully  acquit  Mr.  Ryder  of  any  participation  in  the 
transaction,  and  that  I  entertain  no  suspicion  that  he  was  concerned  in, 
or  privy  to,  the  fabrication  of  the  paper."  A^ain,  '*  If,  however,  parties 
will  set  up,  and  undertake  to  establish  such  a  case  by  proof,  for  the 
chance  of  benefit  to  themselves,  they  must  also  be  content  to  do  it,  at 
their  own  risk  of  paying  the  costs  in  ciasc  of  failure.  I  must  therefore, 
not  only  pronounce  against  the  codicil,  but  feel  bound  to  condemn  the 
parties  wno  have  propounded  it  in  costs." 

Considering  then  the  rule,  as  indeed  has  been  fully  admitted,  to  be 
clearly  established ;  that  evidence  of  handwriting  is  not  sufficient  to 
establish  a  testamentary  instrument,  but  that  there  must  be  something 
to  connect  it  with  the  deceased ;  and  admitting  the  preponderance  of 
the  evidence  as  to  handwriting  to  be  in  favour  of  the  genuineness  of  the 
paper;  it  would  seem  to  be  a  waste  of  time  to  enter  into  a  minute  con« 
sioeration  of  it ;  the  court  will  therefore  proceed  to  consider  whether 
the  circumstances  which  are  stated  to  connect  the  paper  with  the 
deceased  are  sufficient  to  produce  that  result. 

Now  it  was  first  contended,  that  the  will  itself  was  not  duly  consi- 
dered, that  it  was  drawn  up  and  executed  in  a  hurry,  and,  therefore 
that  it  was  not  improbable  that  the  deceased  would  alter  it ;  but  the 
court  cannot  discover  any  marks  of  haste,  or  want  of  due  deliberation, 
either  in  giving  the  instructions  for  it,  or  in  its  preparation. 

The  judge  then  referred  to  Mr.  Dyke's  evidence,  who  deposed  to  the 
first  article :  **  I  became  slightly  acquainted  with  the  deceased  in  this 
cause  by  his  being  present  on  a  few  occasions  which  I  am  unable  to 
n)ecify,  when  his  nephew,  George  Eyre,  has  called  on  me  in  Doctors' 
Commons.  Upon  the  death  of  his  nephew,  the  deceased,  as  one  of  his 
executors,  attended  at  my  office  and  proved  the  will ;  that  was  in  the 
month  of  March,  1832,  and  I  saw  the  deceased  several  times  on  the 
business.  In  the  course  of  it  he  employed  me  to  prepare  a  will  for  him, 
and  in  the  following  year  a  codicil  to  it  of  both  of  which  I  will  more 
particularly  depose.  I  never  observed  anything  singular  or  eccentric 
about  the  deceased,  or  evincing  any  disposition  to  create  surprise ;  so 
far  as  I  saw  of  the  deceased!  should  rather  have  said  that  he  was 
inclined  to  be  reserved  and  distant ;  those  which  I  have  mentioned  are 
the  only  transactions  of  business  I  ever  had  with  the  deceased.  In 
proving  the  will  pf  his  said  nephew,  the  deceased  showed  himself  very 
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particular  ;  and  evinced  every  disposition  to  be  correct,  and  throughout 
the  whole  business,  as  well  as  in  every  thing  relating  to  the  preparation 
of  his  own  will  and  codicil,  conducted  himself  in  a  most  steady  and 
becoming  manner." 

To  the  second  article :  "  In  the  years  1832  and  1833,  about  the  time 
the  instruments  respectively  bear  date,  I  was  employed  by  the  deceased 
to  make  his  last  will  and  testament  and  codicil  thereto  mentioned,  as 
articulate  in  the  third  and  ninth  articles  of  the  allegation  given  in,  and  ad- 
mitted in  this  cause  on  behalf  of  Robert  Marriott  the  other  party  therein. 
In  giving  instructions  for  both  of  those  instruments,  which  he  did  to 
myself  personally,  the  deceased  was  very  particular  and  exact,  and 
both  of  them  were,  by  his  particular  directions,  prepared  and  executed 
in  duplicate.  Previously  to  his  giving  instructions  for  his  said  will,  the 
deceased  when  with  me,  on  one  occasion,  on  business  respecting;  the 
affairs  of  his  deceased  nephew,  George  Eyre,  inquired  of  me  if  1  ever 
made  wills,  and  also,  as  I  have  already  mentioned,  what  my  charge 
would  be  for  so  doing,  and  in  a  day  or  two  afterwards  he  called  upon 
me  and  brought  with  him  instructions  in  writing,  and  also,  as  I  best 
recollect,  a  former  will  which  he  had  made.  I  read  over  the  instructions 
with  him  which,  so  far  as  I  recollect,  were  perfectly  regular,  but  what 
was  afterwards  done  with  them,  or  whether  they  are  still  in  existence,  I 
do  not  know.  From  these  instructions,  and  some  verbal  explanations  I 
received  from  the  deceased,  I  prepared  the  draft  of  a  will,  being  the 
script  A.  *      V.     *  *  *     In  a  day  or  two  afterwards 

the  deceased  attended  at  my  office  when  the  draft  will  was  read  over 
with  him  and  finally  settled,  and  very  shortly  afterwards  I  attended 
with  the  will  and  duplicate  at  the  lodgings  of  the  deceased  in  Suffolk 
street  by  appointmenX  and  both  parts  were  there  executed  by  the  de- 
ceased, one  part  he  retained  in  his  own  possession,  and  the  other  by  his 
desire  I  took  possessson  of  and  kept.  At  the  time  the  deceased  first  spoke 
to  me  about  making  a  will  for  him,  he  mentioned,  I  remember,  as  a 
reason  for  wishing  so  to  do,  that  he  had  ascertained  that  on  account  of 
the  death  of  their  elder  nephew,  Georse  Eyre,  his  (the  deceased)  brother, 
had  substituted  their  other  nephew,  Charles  Eyre,  as  his  heir,  and,  there- 
fore, that  he  himself  should  provide  for  or  take  care  of  his  nieces,  or  to 
thateffect." 

To  the  third  article:  "  On  the  6th  of  June  in  the  following  year,  1833, 
as  I  know  from  such  being  the  date  of  the  codicil  just  deposed  to,  the 
deceased  called  at  mv  office,  and  told  me  that  he  wished  to  have  a 
codicil  made  to  the  will  I  had  made  for  him,  or  that  he  wished  to  make 
some  alteration  in  his  said  will ;  and  he  at  the  same  time  produced  to  me 
the  part  of  his  said  will  which  as  predeposed  he  had  retained  in  his 
own  possession,  and  reminded  me  that  I  had  the  duplicate  of  it,  which, 
by  his  desire,  I  produced,  to  him.  He  then  requested  me  to  read  it, 
which  I  did  very  deliberately,  he  at  the  same  time  looking  over  the 
duplicate  which  he  had  brought  with  him.  In  the  course  of  my  reading 
the  will,  when  I  came  to  the  name  of  Dr.  Terry,  which  was  left  in  blauK 
as  to  the  Christian  name,  the  deceased  reminded  me  that  William  was 
Dr.  Terry's  Christian  name,  and  thereupon  I  inserted  that  name  with  a 
pencil  in  the  blank  in  that  part  of  the  will  which  I  was  reading ;  some 
conversation  which  I  do  not  very  distinctly  recollect,  passed  between  the 
deceased  and  me  as  to  the  legacy  given  by  the  will  to  the  deceased's 
nephew,  Charles  Eyre,  who  as  1  knew  was  theii  recently  dead,  as  to  the 
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mode  ID  which  it  should  be  disposed  of,  and  the  name  of  Mrs.  Charles 
Eyre,  his  widow,  was  mentioned,  and  some  observations  made  about 
her  which  I  am  unable  to  recollect,  but  arisine  probably  upon  some  sug- 
tion  made  by  myself  that  part  of  the  legacy  should  be  given  to  her ;  but 
whatever  the  conversation  was  I  remember  that  the  deceased  seemed 
satisfied  upon  learning  from  me,  on  inquirv,  that  if  the  legacy  were  not 
noticed  it  would  form  part  of  the  residue  of  his  property,  and  he  declined 
having  anything  mentioned  in  respect  to  that  legacy,  it  seemed  as  if  it 
were  a  weight  off  his  mind  that  he  could  omit  noticing  it  in  any  way. 
Upon  mv  coming  to  the  legacy  of  three  hundred  pounds  given  by  the 
will  to  the  Suffolk  Hospital,  the  deceased  said  he  wished  it  to  have  six 
hundred  ponnds.  I  asked  him  if  he  wished  that  sum  to  be  in  addition 
to  the  former  legacy,  but  he  said  no,  that  he  wished  the  legacj^.  to  be 
six  hundred  pounds  in  all :  the  deceased  appeared  to  think  that  the  will 
might  be  altered  in  that  respect,  but  I  told  him  it  might  be  done  by  a 
very  short  codicil.  He  then  said  he  wished  to  ffive  a  legacy  of  one 
hundred  pounds  to  a  clerical  charity  in  Suffolk,  he  was  in  doubt  how 
the  charity  was  described,  but  after  some  consideration  he  at  length 
fixed  on  "  the  Suffolk  Clerical  Charity"  as  being  a  sufficient  description 
of  it  He  then  inquired  how  long  I  should  be  preparing  such  a  codicil 
for  him,  and  bavins  learned  from  me  that  it  would  not  take  long,  he 
said  he  was  going  mrther  and  would  call  again  in  a  couple  of  hours  to 
execute  it.  The  deceased  then  went  away,  leaving  both  parts  of  his 
will  with  me  for  the  purpose  of  having  the  proposed  codicil  written 
upon  each  of  them.  He  was  particularly  desirous,  I  remember,  that  the 
codicil  should  be  written  on  each  of  the  parts  of  his  will,  and  that  it 
should  be  executed  in  duplicate,  that  was  his  own  proposal.  I  then  pro* 
ceeded  to  draw  up  a  sketch  of  the  proposed  codicil,  which  was  copied 
in  my  office  at  the  end  of  each  part  of  the  will,  and  upon  the  return  of 
the  deceased,  one  part  of  the  coaicil  was  read  over  to  the  deceased  by 
myself,  he  at  the  same  time  looking  at  and  comparing  the  duplicate 
himself  as  I  read.  The  deceased  then  executed  each  part  of  the  codicil 
in  the  presence  of  myself  and  two  of  my  clerks,  and  the  two  parts  of 
the  will  and  codicil  on  each  were  enclosed,  to  the  best  of  my  recollec- 
tion in  the  same  envelopes  in  which  they  had  been  before  enclosed,  and 
one  part  was  taken  away  by  the  deceased,  the  other  was  left  with  ma 
and  remained,  in  my  possession  until  after  the  deceased's  death.  Neither 
on  the  said  occasion  of  my  reading  the  will  over  to  the  deceased,  nor 
upon  his  giving  instructions  for  the  said  codicil,  nor  at  any  other  time 
did  the  deceased  mention,  or  in  any  way  allude  to  any  other  codicil  or 
testamentary  disposition  having  been  made  by  him,  since  the  will  I 
had  as  predeposed  made  for  him,  or  intended  to  be  made  by  him." 

Nothing  can  be  more  natural  than  the  disposition  of  the  property,  and 
nothing  more  proper  and  careful  than  the  manner  in  whicn  the  instruc- 
tions are  given  and  acted  upon ;  it  is  executed  in  duplicate ;,  one  part  is 
taken  possession  of  by  the  deceased  himself,  and  the  other  left  with  Mr. 
Dyke,  and  an  indorsement  is  written  on  the  envelope,  in  which  the  part 
which  the  deceased  had  was  kept,  that  the  other  part  was  at  Mr.  Dyke's. 
I  cannot,  therefore,  agree  in  the  observation,  that  it  was  probable  that 
the  deceased  would  alter  this  will ;  at  all  events  he  adheres  to  it  for 
twelve  months,  and  I  think  there  is  also  quite  sufficient  evidence  to  jus« 
tify  the  disposition  in  favour  of  the  husbands  of  his  nieces,  with  whom, 
though  he  aid  not  keep  up  any  very  constant  intercourse,  on  account  of 
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the  distance  at  which  they  resided  f^om  each  other,  yet  it  is  admitted  he 
entertained  for  them  much  respect  and  esteem,  though  it  is  said  not 
much  friendship  and  regard. 

The  next  around  of  probability  urged  is,  that  he  had  great  regard  and 
esteem  for  the  legatees  in  the  codicil  propounded ;  now  when  the  evi- 
dence comes  to  be  examined,  to  what  does  it  amount  ?  why  that  Mr. 
Rust  was  an  intimate  friend  of  the  deceased,  to  whom  it  was  not  im- 
probable he  might  have  left  a  legacy,  and  that  Mr.  Henry  Marriott  had 
oeen  his  curate  for  a  short  time ;  that  the  deceased  had  a  high  opinion 
of  him,  and  entertained  a  regard  for  him';  so  that  it  was  not  improbable 
he  might  have  also  left  some  legacy  to  him. 

But  great  stress  is  laid  upon  the  regard  and  esteem,  he  is  said  to  have 
felt  for  Mr.  Robert  Marriott,  to  whom  it  was  contended  that  he  lav  under 
such  infinite  obligation  as  called  upon  him  to  make  some  return,  he  never 
having  paid  him  anything  for  his  services  in  his  lifetime.  Now  that  the 
deceased  was  in  the  habit  of  going  to  Mr.  Marriott's  to  consult  him  as 
to  the  execution  of  deeds  and  powers  of  attorney,  and  of  availing  him- 
self of  his  legal  knowledge  in  reading  deeds  for  him,  there  can  be  no 
doubt ;  and  no  one  would  have  been  surprised  if  the  deceased  had  left 
him  a  hundred  or  two,  ox.  three  hundred  pounds ;  but  that  these  services 
coupled  with  the  connexion  between  their  families  should  have  rendered 
it  probable  that  the  deceased  should  leave  him  between  five  and  six  thou- 
sand pounds,  and  make  him  an  executor  of  his  will,  is  a  proposition  to 
which  the  court  cannot  in  any  manner  assent.  It  is  indeed  said  that  the 
deceased  was  under  obligation  to  Mr.  Marriott  for  consenting  to  retain 
a  sum  of  1,300/.  which  had  been  borrowed  of  him  by  the  father  of  Mr. 
Marriott,  who  was  desirous  of  paying  it  off;  but  that,  at  the  deceased's 
desire,  he  consented  to  have  a  transfer  of  the  debt  to  him,  for  which  he 
piaid  interest.  The  only  witness  examined  to  this  point  is  Mr.  J.  Mar- 
riott, who  mentions  the  arrangement,  but  does  not  give  the  particulars 
of  it;  but  supposing* the  circumstances  to  be  precisely  as  are  repre- 
sented in  the  plea,  they  do  not  in  my  mind  lay  any  foundation  of 
probability  for  the  extent  of  the  benefit  which  this  codicil  purports  to 
confer  upon  Mr.  Robert  Marriott. 

Again,  it  is  said  that  the  deceased's  eccentricities  were  such  as  to 
render  his  conduct  with  respect  to  this  paper,  most  probable,  and,  indeed, 
that  two  of  the  witnesses,  Mrs.  Pettiward  and  Mrs.  Gar nham,  depose  to 
the  impression  which  they  entertained,  the  latter  stating  that  "  the  act 
bespoke  the  man."  But  the  question  is  not  as  to  their  impression,  but 
what  impression  the  evidence  is  calculated  to  produce  in  the  mind  of  the 
court. 

Now,  that  the  deceased's  conduct  was  singular,  and  eccentric,  in 
many  particulars  cannot  be  denied  ;  it  is  spoken  to  by  all  the  witnesses ; 
but  in  what  instance  did  it  show  itself?  in  surprising  his  friends,  by  ap- 
pearing in  a  Chinese  dress;  introducing  a  blind  fiddler;  receiving  his 
friends  with  a  salute  of  guns,  and  hoisting  a  flag;  in  dropping  halfpence 
down  the  backs  of  the  children  at  school,  or  putting  a  bun  into  their 
hands,  or  amusing  himself  with  giving  them  bread  dipped  in  cream, 
and  laughing  at  the  cream  dropping  from  their  mouths ;  in  short,  that  he 
was  a  man  fond  of  practical  jokes,  and  was  amused  with  trifles ;  but  that 
he  ever  suffered  these  fancies  to  intrude  into  matters  of  business,  is  alto- 

f  ether  in  opposition  to  the  whole  of  the  evidence ;  for  instance,  ^e  Mr. 
'oss's  account  of  the  manner  in  which  he  conducted  himself  in  the  pre- 
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|>aratiQn  and  execution  of  the  codicil  of  1824»  and  the  will  of  1828,  and 
the  codicil  of  1829. 

See  also  the  account  given  by  Mr.  Dyke  already  referred  to ;  where 
Bobody  could  have  conducted  himself  with  greater  steadiness  and  pro- 
priety; and  that  such  was  his  conduct  in  all  matters  of  business  is 
deposed  to  by  Hart,  Packington,  and  Mrs.  Roberts,  in  answer  to  the 
second  interrogatory. 

So  far,  therefore,  from  the  general  habits  of  the  deceased  rendering  it 
probable  that  he  should  have  adopted  this  method  of  conferring  a  benefit 
on  his  friends,  the  very  reverse  4(eems  to  be  established  ;  for  no  reason 
can  be  assigned  why  he  should  act  with  respect  to  this  instrument  in  a 
different  manner  to  what  he  had  done  with  respect  to  his  will  and 
codicil. 

I  consider,  therefore,  that  this  ground  of  probability  also  fails. 

Then  comes  the  main  fact  of  all — his  conversation  with  Dr.  Shillito 
on  the  25th  August,  1833.  Now,  giving  Dr.  Shillito  credit  for  a  perfect 
recollection  of  the  deceased's  expression  upon  that  occasion,  and  for  an 
accurate  account  of  it,  to  what  does  it  amount  t  '<  Marriott  also  will 
have  some  papers."  Can  anything  be  more  loose  and  indefinite  t  la. 
there  anything  to  connect  it  with  this  paper  1  It  is  said,  indeed,  to  what 
else  could  it  allude  ?  But  this  seems  to  be  begging  the  whole  question ;  it 
is  assuming,  that  the  instrument  is  proved  to  be  me  act  of  the  deceased 
himself:  whereas  that  is  the  point  to  be  proved. 

Now,  certainly  Dr.  Shillito  did  not  suppose  the  deceased  referred  to 
such  a  paper  as  this ;  he  expected  one  in  favour  of  himself  and  his 
family,  and  all  his  inquiries  are  made  under  that  impression ;  his  conduct 
shows  that  he  had  no  very  definite  understanding  of  deceased's  meaning; 
he  was  entirely  in  the  dark,  as  to  which  of  the  Marriott's  deceased 
alluded  ;  and  it  is  clear  that  no  further  explanation  took  place  in  Sep- 
tember, when  Dr.  Shillito  was  at  One  House :  surely  then  it  is  too  much 
to  contend  that  this  conversation  must  necessarily  have  reference  to  such 
a  paper  as  this,  to  be  produced  under  such  extraordinary  circumstances. 

A  good  deal  of  observation  has  been  made  on  an  expression  in  one  of ' 
Dr.  Shillito^s  letters,  as  if  he  was  impressed  with  the  notion  that  the  paper 
was  not  to  be  produced  till  some  time  after  the  deceased's  death,  by  his 
direction;  and  it  was  said,  that  this  consists  with  the  expression  in  the 
letter  transmitting  the  codicil.  Now,  this  letter  was  not  written  till  some 
time  after  Dr.  Shillito's,  and  it  might  have  been  suggested  by  that  very 
observation,  but  the  court  is  unwilling  to  enter  into  any  conjecture  upon 
the  subject;  at  all  events  it  is  not  proved  that  deceased  gave  any  instruc- 
tions to  the  efiect  recited,  or  that  he  had  any  thing  to  do  with  the  writer, 
the  coincidence  therefore  between  Dr.  Shillito's  notions  and  the  expres- 
sions in  the  letter,  can  have  no  eflect  whatsoever.  To  what  the  decqjased 
might  allude,  the  court  is  not  bound  to  conjecture :  it  is  sufficient  that 
there  is  no  proof  that  he  referred  to  this  document,  or  any  of  a  similar 
description. 

The  court  is  unable,  and  the  counsel  have  been  unable  to  suggest  any 
probable  reason  for  the  non-appearance  of  the  writer  of  the  codicil,  or 
of  the  letter,  with  whom  it  is  said  the  codicil  was  deposited,  under  strong 
injunctions  of  secrecy,  and  not  to  produce  it  for  a  month  after  the  death  of 
the  deceased.  For  what  possible  reason  could  this  be  7  Was  his  character" 
such  as  to  lead  the  court  to  suppose  that  he  wished  to  involve  his  executors 
and  their  families  in  difficulties  t  or  that  he  wished  to  raise  hopes  and 
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expectations  for  the  purpose  of  disappointing  them  ?  The  very  reverse 
seems  to  have  been  the  case  on  those  occasions  in  which  he  is  said  to 
have  been  fond  of  surprising  his  friends,  his  aim  appearing  to  have  been 
to  give  them  pleasure;  ana  such  was  the  impression  on  the  mind  of  Mr. 
Marriott,  who  seems  to  have  forgotten,  that  m  proportion  to  the  agreea- 
ble surprise  which  he  would  feel  on  finding  himself  thus  unexpectedly 
benefitted,  would  be  the  disappointment  of  Captain  Bussell  and  Dr.  Terry, 
at  finding  so  large  a  portion  of  the  deceased's  property  conferred  upon 
another. 

Upon  the  whole,  then,  of  this  case,  I  atn  decidedly  of  opinion  that  there 
are  no  circumstances  of  probability,  nor  declarations,  nor  facts,  to  con- 
nect this  instrument  with  the  deceased  ;  and  although  the  preponderance 
of  evidence  upon  the  abstract  question  of  haadwriting  may  be  in  favour 
of  the  party  propounding  it,  yet  it  is  by  no  means  conclusive  even  upon 
that  point ;  and  taking  all  the  circumstances  into  consideration,  I  feel 
myself  bound  to  pronounce  that  the  parties  have  failed  in  proving  this 
instrument  to  be  the  genuine  act  of  the  testator,  and  I  therefore  pronounce 
against  it. 

Costs  have  been  pressed  against  Mr.  Robert  Marriott,  as  well  upon 
the  general  principle  as  on  account  of  the  manner  in  which  the  suit  has 
been  conducted.  On  the  latter  ground,  I  should  be  unwilling  to  give 
costs,  for  he  was  under  the  necessity  of  pleading  every  thing  that  might 
make  in  favour  of  the  genuineness  of  the  paper,  when  once  be  had  made 
up  his  mind  to  propound  it.  But  upon  the  general  principle  I  feel  greater 
difficulty,  for  I  see  no  reason  why  Mr.  Marriott  should  be  allowed  to 
make  this  experiment  for  his  own  advantage,  at  the  expense  of  Captain 
Bussell  and  Dr.  Terry ;  they  have  been  kept  out  of  the  probate  of  the 
will  for  twelve  months  and  have  been  put  to  considerable  expense  in 
defending  themselves  against  the  efiect  ot  a  codicil  produced  under  these 
very  extraordinary  cireumstances,  and  I  do  not  see  how  I  can  refuse  to 
condemn  Mr.  Marriott  in  costs  if  they  are  pressed  against  him.  But  I 
confess  it  would  be  a  relief  to  my  mind  if  costs  were  waived,  as  I  feel 
very  stongly  impressed  with  the  belief,  I  may  say  conviction,  that  if 
this  paper  is  a  fabrication,  Mr.  Marriott  is  entirely  free  from  any  parti- 
cipation in  it 

The  other  party  having  pressed  for  costs,  the  court  decreed  them 
against  Mr.  Marriott. 


CONSISTORY  COURT  OF  LONDON. 

The  Office  of  the  Judge  Promoted  by  CHICK  against  RAMSDALE 
and  CHICK,  falsely  called  RAMSDALE.— p.  34, 

Criminal  sail  for  incett ;  marriage  of  the  partiea  annulled,  tnd  peoance  enjoined. 
Penance  afterwarda  remitted. 
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ARCHES  COURT  OF  CANTERBURY. 

TONGUE  V.  ALLEN.— p.  88. 

Suit  of  nallity  of  marriage  under  4  6.  4,  c  76,  by  reason  of  undue  publication  of  banna . 

tained;  both  parties  having  "knowingly  and  wilfully  intermarried  after  such  undue  pnblica 
tioo. 


CONSISTORY  COURT  OF  LONDON. 

WRIGHT  V.  ELWOOD,  falsely  calling  herself  WRIGHT.— p.  49. 

Marriage  without  due  publication  of  banns,  not  void  under  stat  4  6.  4,  e.  36,  s.  93,  where  only 

one  of  the  parties  knew  of  the  &lse  publication. 


The  Office  of  the  Judge  promoted  by  WILLIAMS  v.  BROWN.— p. 

53. 


The  right  of  nominating  to  a  chapel  under  the  stat  1  dt  3  W.  4,  c.  38,  cannot  be  aoquired,  nnleai 

the  conditions  required  by  the  act  be  strictly  complied  with. 
The  conditions  required,  are  conditions  preceaenf. 


ARCHES  COURT  OF  CANTERBURY. 

WYNN  V.  DAVIES  and  WEEVER.— p.  69. 

Articles,  against  a  clergyman,  ibr  publishing  banns  of  marriage  between  persons  not  parish- 
ioners oil  nor  resident  in  his  parish ;  and  for  marrying  such  persons,  admitted. 


PREROGATIVE  COURT  OF  CANTERBURY. 

GRIFFIN    and    AMOS    (LE6RBW   and    Others    intervening)    v. 

FERARD.— p.  97. 

A  paper  not  dispositive,  upon  the  face  of  it,  nor  shown  to  be  by  extrinsic  CTidenoe,  6ot  entitled 

to  probate. 

JuDOMBiTT — Sir  Herbert  Jeniter.         * 

The  question  in  this  case  arises  as  to  the  validity  of  a  paper  propounded 
as  a  codicil  to  the  will  of  Daniel  Agace,  Esq.,  who  died  in  the  month  of 
April,  1828,  having  made  and  duly  executed  a  will  and  two  other  codi- 
cils respectively  dated;  the  will,  12th  of  April,  1820,  the  first  codicil, 
18th  of  February,  1826,  the  second  codicil,  2t)th  of  April,  1828. 

The  paper  in  question,  which  is  all  in  his  own  handwriting  and  is 
addressed  to  his  executors,  being  dated  on  the  20th  of  April,  1820,  ia 
signed  by  the  deceased,  but  not  in  the  presence  of  witnesses. 

Shortfy  after  the  deceased's  death,  these  papers  were  all  found  toge- 
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ther,  in  the  same  envelope.  Upon  applying  for  probate,  a  doubt  was 
suggested  by  the  registrars  of  the  court,  whether  the  paper  of  the  20th 
''of  April,  1820,  was  testamentary,  and  it  was  stated  in  argument,  that 
on  this  doubt  being  raised,  the  opinion  of  coui\^eI  was  taken,  when  the 
parties  were  advised  that  the  paper  was  not  testamentary;  and  accord* 
incly  probate  was  taken  of  the  will  and  the  regularly  executed  codicils; 
it  being  as  alleged  at  that  time  considered  to  be  immaterial,  whether  the 
paper  now  propounded  was  included  in  the  probate  or  not.  Circum- 
stances, however,  have  since  occurred  which  nave  rendered  it  necessary 
to  take  the  opinion  of  this  court,  as  to  the  character  of  this  paper. 

The  probate  was  accordingly  called  in,  and  the  paper  has  been  pro* 
pounded  by  two  of  the  executors  named  in  the  wilt,  and  also  by  other 
parties  claiming  an  interest  under  it,  who  have  intervened  in  the  cause, 
and  have  brought  in  an  allegation  supplemental  to  that  which  was  offer- 
ed on  behalf  of  the  executors ;  and  on  the  admissibility  of  these  allega- 
tions, the  court  is  now  called  upon  to  determine. 

Before  considering  the  facts  pleaded  in  the  allegation,  it  may  be  proper 
to  look  at  the  instrument  itself,  and  what  it  purports  to  be,  for  the  terms 
in  which  it  is  expressed  mav  be  so  clearly  dispositive  as  not  to  require 
any  extrinsic  aia  to  entitle  it  to  probate ;  or  on  the  other  hand,  it  may 
bear  so  little  the  character  of  a  testamentary  disposition,  as  to  be  scarcely 
capable  of  having  that  character  impressed  upon  it,  by  any  circum- 
stances whatever ;  it  is  in  these  words :  '<  I  hereoy  inform  the  executors 
named  in  my  last  will  and  testament,  dated  12th  of  April,  1820,  that  the 
sum  of  twenty  thousand  pounds,  three  per  cent  consolidated  annuities, 
part  of  the  stock  standing  in  my  name  in  the  books  of  the  governor  and 
company  of  the  Bank  of  England,  is  stock  in  trust  conformably  to  the 
will  of  my  late  uncle,  Zachariah  Afface,  late  of  Stamford  Hill,  in  the 

Carish  of  Hackney,  in  the  county  of  Middlesex,  dated  the  drd  of  Novem- 
er,  1775,  and  which  said  sum,  after  my  decease,  is  by  his  said  will 
directed  to  be  divided  among  sundry  persons,  his  relations.  I  therefore 
hereby  request  my  said  executors  to  transfer  and  divide  the  said  sum  of 
twenty  thousand  pounds,  three  per  cent  consolidated  annuities,  in  con- 
formity with  the  directions  given  in  the  will  of  my  said  uncle."  It  is 
dated  Ascot  Place,  20th  of  April,  1820,  is  signed  by  the  deceased,  and  is 
addressed  to  his  executors :  the  main  purport,  therefore,  of  the  paper  is 
to  inform  his  executors  that  the  sum  of  20,0002.  consols,  part  of  the  stock 
standing  in  the  deceased's  name,  was  not  his  property,  but  was  held  in 
trust  conformably  to  the  will  of  his  late  uncle,  and  that  after  his  (the 
writer's)  decease,  it  was  directed  to  be  divided  between  sundry  relations 
of  his  uncle ;  and  he  therefore  requests  the  executors  to  transfer  and 
divide  that  sum  in  conformity  with  the  instructions  given  in  his  uncle's 
will. 

On  the  face  of  the  instrument  then,  it  does  not  purport  to  dispose  of 
any  property  belonging  to  the  deceased,  it  is  mere  information  to  his  exe- 
cutors that  the  stocK  mentioned  in  it  does  not  belong  to  him,  but  to  the 
persons  entitled  under  his  uncle's  will,  to  whom  they  are  to  transfer  it ; 
it  is,  therefore,  merely  explanatory,  giving  his  executors  necessary  infor- 
mation for  their  guidance,  as  frimafacie^  the  stock  standing  in  his  name 
would  appear  to  be  his  property :  and  such  seems  to  have  been  the 
understanding  of  all  parties  who  conceived,  as  will  presently  appear,  thai 
the  property  passed  under  the  will  of  Zachariah  Agace,  and  not  under 
that  of  Daniel  Agace ;  such  also  seems  to  have  been  the  understanding 
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of  the  deceased  himself,  who  does  not  appear  to  have  had  any  idea  that 
he  had  any  thing  more  than  a  life  interest  in  the  property  mentioned 
in  it  Notwithstanding,  however,  this  impression  of  the  parties,  it  is  cer- 
tainly open  to  them,  even  at  this  time  to  contend  that  the  paper  is  a  part 
of  the  testamentary  disposition  of  Mr.  Daniel  Agace ;  and  that  as  such, 
whatever  be- its  form,  it  is  entitled  to  the  probate  of  this  court.  It  is 
undoubtedly  true  that  the  court  is  not  precluded  from  granting  probate 
of  a  paper  on  account  of  the  form  in  which  it  is  drawn  up.  Papers 
having  less  testamentary  appearance  than  the  present  (which  is  addres- 
sed to  the  executors)  have  been  admitted  to  probate,  such,  for  instance, 
as  deeds  of  gifts,  notes  of  hand,  drafts  upon  bankers,  and  others ;  the 
court  only  requiring  to  be  satisfied  that  it  was  the  intention  of  the  deceas- 
ed, that  they  should  be  carried  into  effect  after  his  death,  although  the 
purport  of  the  instruments  might  not  be  strictly  testamentary. 

It  is  then  necessary  to  consider  the  circumstances  which  are  pleaded 
in  these  allegations  from  which  the  court  is  to  collect,  that  this  paper 
was  written  by  the  deceased,  animo  tesiandU  for  that  I  apprehend  is 
necessary  to  be  proved,  where  the  paper,  upon  the  face  of  it,  does  not 
purport  to  be  of  a  testamentary  nature ;  for  there  seems  to  be  this  dis- 
tinction in  the  consideration  of  papers  which  are  in  their  terms,  disposi- 
tive, and  those  which  are  of  an  equivocal  character,  that  the  first  will 
be  entitled  to  probate,  unless,  as  in  the  case  of  JSIichdU  v.  JS/tchoUs,  (2 
Phill.  p.  180,)  cited  in  the  argument,  they  are  proved  not  to  have  been 
written  animo  Ustandi ;  whilst,  in  the  latter,  the  animus  must  be  proved 
by  the  party  claiming  under  it,  and  this  I  take  to  be  the  sum  and  sub- 
stance of  the  principles  which  have  been  established  by  the  cases  which 
have  been  adverted  to  in  argument,  which  it  would  be  useless  to  notice 
farther,  for  it  would  be  to  set  about  proving  first  principles,  if  the  court 
were  to  cite  cases,  for  the  purpose  of  showing,  that  the  object  of  all 
inquiry  in  a  court  of  probate,  is  to  ascertain  the  intentions  of  the  alleged 
testator,  even  in  the  case  of  an  executed  dispositive  instrument ;  for  as 
the  court  observed  in  the  same  case  of  NichoUs.  v.  JVichoUs,  a  witness 
attests  a  will  for  the  purpose  of  giving  authenticity  to  the  factum  of  the 
instrument,  the  animus  testandi  is  the  very  point  into  which  the  court  of 
probate  is  to  inquire,  the  n^re  act  of  witnessing  or  signing  does  not 
exclude,  of  necessity,  the  absence  of  the  animus  testandi^  any  more  than 
the  mere  act  of  cancellation  excludes  of  Necessity  the  absence  of  the 
animus  revocandi.  It  may  have  been  signed  under  duress,  or  under 
other  circumstances,  when  there  was  no  intention  to  make  a  testamen- 
tary disposition. 

Now  that  the  paper  propounded  in  this  caseis  of  an  equivocal  character 
at  kastj  cannot,  I  think,  be  doubted ;  no  person  reading  it  can  pronounce 
that,  of  itself,  and  abstracted  from  all  extrinsic  circumstances,  it  purports 
to  dispose  of  any  part  of  the  writer's  property,  or  of  that  over  which  he 
had  a  disposing  power ;  and  in  fact,  as  has  already  been  stated,  it  has 
not  hitherto  been  treated  as  such,  or  as  having  a  testamentary  character 
either  here  or  elsewhere ;  and  the  parties  who  propound  it  have  accord- 
ingly thought  it  incumbent  on  them  to  set  forth  the  special  circumstances 
from  which  its  character  is  to  be  defined. 

The  first  article  of  the  allegation  on  behalf  of  the  executors,  pleads  the 
death  of  the  uncle  of  the  deceased  in  this  cause  in  1778,  and  tnat  by  his 
will,  dated  in  1775,  he  gave  his  brother,  Jacob  Agace,  during  his  life 
9001.  per  annum,  to  his  nephew,  Zachariah  Agace,  150/.  per  annum ;  to 
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his  nephewy  Daniel  Agace»  (the  deceased  in  this  cause)  150/.  per  atinuin ; 
and  in  case  either  of  his  nephews  should  die,  the  other  to  inherit  the 
whole  800/. ;  and  in  case  of  the  death  of  his  brother  Jacob,  without  issue, 
then  the  two  nephews,  Zachariah  and  Daniel,  were  to  inherit  from  his 
brother  Jacob ;  so  that  the  survivor  was  to  take  the  whole  600/.  per 
annum  for  his  life.  Mr.  Zachariah  Agace  went  on  to  assign  his  reason 
for  giving  his  brother  and  nephews  the  interest  of  the  money  only,  Vhich 
was  that  in  the  event  of  their  dying  without  issue  the  money  might  be 
divided  amongst  his  relations ;  namely,  his  cousins,  James  Legrew,  Mrs. 
Susan  Goddard,  and  Mrs.  Esther  Privo ;  in  three  equal  shares,  it  being 
clearly  understood,  the  testator  adds,  **  what  I  leave  is  to  them  and  their 
heirs ;''  and  it  goes  on  to  plead  that  the  deceased's  three  cousins  survived 
him. 

The  allegation  then  went  on  to  plead,  that  no  particular  fund  having 
been  specimd  by  the  dceased,  out  of  which,  these  annuities  to  his  brother 
and  nephews,  were  to  issue,  the  executors,  of  whom  Mr.  Daniel  Agace 
was  one,  and  ultimately  the  survivor,  set  apart  the  sum  of  20,000/.  three 

Sr  cent,  consols  to  answer  them,  and  that  at  the  time  of  the  death  of 
r.  Daniel  A^ace,  this  sum  being  part  of  a  larger  sum  in  the  same  stock 
was  standing  in  his  name. 

The  third  article  pleaded  the  death  of  Mr.  Daniel  Asace  in  April, 
1828,  and  the  factum  of  the  will  and  two  codicils,  by  which  after  giv- 
ing several  legacies  to  difierent  persons,  he  bequeathed  the  rest  and  residue 
of  bis  estate  and  property  of  what  nature  and  kind  soever,  to  Ann  Ferard, 
who  is  the  other  party  in  this  cause. 

The  allegation  then  pleaded  the  writinff  of  the  paper  propounded  as 
directions  to  his  executors,  on  the  20th  of  April,  1820,  and  that  it  was 
found  in  the  same  envelope  with  his  will/  and  two  executed  codicils ;  the 
doubt  that  arose  as  to  its  character ;  the  exclusion  of  it  from  the  probate ; 
and  that  it  had  been  necessary  to  obtain  the  judgment  of  the  court  as  to 
its  title  to  probate,  in  consequence  of  certain  proceedings  relative  to  this 
sum  of  20,000/«  consols  in  the  Court  of  Chancery  ;  and  concluded  with 
pleading  the  paper  to  be  in  the  handwriting  of  the  deceased. 

The  nature  of  the  proceedings  in  the  Court  of  Chancery  was  not 
stated  in  the  allegation  of  the  executors ;  but  in  the  supplemental  alle- 
gation given  in  by  the  |)roctor  of  the  parties  intervening,  those  proceed- 
ings are  set  forth,  and  very  properly. 

it  appears  that  in  Easter  Perm,  1820,  a  bill  was  filed  by  them  as  the 
representatives  of  the  three  cousins  named  in  the  will  of  Mr.  Zachariah 
Agace  against  the  executors  of  Mr.  Daniel  Agace,  praying  that  it  might 
be  declared  that  they  (the  plaintiffs)  having  survived  Mr.  Zachariah 
Agace  were  entitled  to  equal  shares  of  the  20,000/.  consols,  and  to  the 
dividends  which  had  accrued  since  the  death  of  Mr.  Daniel  Agace,  and 
that  the  same  might  be  transferred  to  them  ;  claiming,  therefore,  under 
the  will  of  Mr.  Zachariah,  and  not  under  that  of  Mr.  Daniel  Agace, 
which  does  not  seem  to  have  been  even  alluded  to.  The  cause  came 
on  to  be  heard  before  the  Master  of  the  Rolls,  who,  on  the  25th  of 
February,  1831,  dismissed  the  bill,  but  without  costs,  and  this  decree 
was  confirmed  by  the  Lord  Chancellor,  on  the  15th  of  November  in  the 
same  year,  on  the  ground  as  alleged,  that  the  bequest  over  being  too 
remote  in  construction  of  law,  it  was  consequently  void ;  and  the  alle- 
gation pleads  that  by  reason  thereof,  Daniel  Agace  was  possessed  of  a 
legal  and  equitable  interest  in,  and  had  a  testamentary  power  over,  the 
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•Baid  sum  or  part  of  it,  as  well  at  the  time  he  wrote  the  codicil  pro^ 
pounded,  as  at  the  time  of  his  death,  and  that  he  wrote  the  paper  in 
question  with  the  intention  of  carrying  into  effect  the  will  of  Zachariah 
Agace,  and  more  especially  of  bequeathing  the  sum  of  20,000/.  over 
which  he  had  a  disposing  power,  and  in  which  he  had  a  legal  and  equi- 
table, interest. 

It  then  pleaded  that  the  residuary  legatee  under  Mr.  Daniel  Agace's 
will  filed  a  bill  in  chancery,  on  the  5th  of  June,  1835,  against  the  exe- 
cutor of  his  will,  praying  that  it  might  be  declared  that  according  to  the 
true  construction  of  Mr.  Zachariah  Agace's  will,  she  had  become  enti- 
tled to  the  said  sum  of  20,000Z.,  three  per  cent,  consols,  and  the  dividends 
accrued  thereon  since  Mr.  Daniel  Agace^s  death. 

Such  is  the  substance  of  the  two  allegations,  and  it  may  be  observed, 
that  the  original  character  of  the  paper  cannot  be  altered  by  any  thing 
which  has  subsequently  occurred — if  it  was  testamentary  when  written, 
it  still  retains  that  character,  if  merely  explanatory,  it  remains  so — and 
the  circumstances  pleaded  are  of  no  other  use  than  as  affording  the 
means  of  enabling  the  court  to  judge  guo  animo  it  was  written. 

I  have  already  said,  that  the  paper  does  not  appear  to  me  to  be  "per 
«e,"  dispositive,  neither  do  I  think  that  the  circumstances  of  its  being 
found  with  the  will  and  two  codicils  infers  that  the  deceased  considered 
it  to  have,  or  intended  to  give  it,  a  testamentary  character,  the  informal 
tion  which  it  conveys  was  necessary  for  his  executors,  and  no  fitter 
fdace  for  deposit  could  be  selected  than  that  in  which  the  will  and  codi- 
cils were  placed,  where  it  would  meet  the  attention  of  the  executors,  at 
.the  same  time,  with  those  instruments  which  they  were  to  carry  into 
execution ;  that  circumstance,  therefore,  may  be  laid  out  of  considera- 
tion, as  may  also  for  the  same  reason  that  of  its  being  addressed  to  his 
executors,  and  who,  as  Mr.  Daniel  Agace  was  the  surviving  executoir 
of  .his  uncle,  became  the  representatives  of  the  latter,  and  as  such,  the 
persons  to  carry  the  unexecuted  trusts  of  his  will  into  effect. 

The  next  consideration  is,  did  the  deceased  know  thai  this  property 
belonged  to  him  ? — certainly  not  at  the  time  when  the  paper  was  written, 
for  the  object  of  the  paper  is  to  tell  his  executors,  that  that  part  of  the 
property  was  not  his,  and  there  is  but  little  probability  that  he  obtained' 
any  further  information  on  that  point  before  his  death,  it  nowhere  being 
suggested  that  any  doubt  had  arisen  as  to  the  lejB;ality  of  the  disposition 
contained  in  Mr.  Zachariah  Agace's  will,  till  after  Mr.  Daniel  Agace's 
death,  when  it  became  necessary  to  ascertain  the  right  of  the  several 
claimants  to  it ;  if  then  Mr.  Daniel  Agace  was  ignorant  that  the  legal  or 
equitable  interest  in  this  property  vested  in  him — ^whatever  the  law  may 

E resume,  as  to  a  man's  knowledge  of  his  own  rights-*he  could  not  have 
ad  an  intention  of  disposing  of  it.  True  it  is,  that  a  person  may  dispose 
of  property  by  will  without  knowing  that  he  had  the  jus  disponendh  as 
in  the  case  of  a  residuary  legatee,  who  would  be  entitled  to  whatever 
personal  property  micht  accrue  to  the  deceased  between  the  date  of  the 
will  and  the  time  of  his  death  when  it  is  to  have  effect,  nay,  would 
become  entitled  to  property  which  the  deceased  never  did  know  he 
possessed,  either  by  succession  to  a  person  of  whose  death  he  was  igno- 
rant, or  under  some  testamentary  disposition  of  which  be  had  no  know- 
ledge. But  this  proceeds  entirely  upon  the  principle  that  it  must  be 
presumed  to  be  the  testator's  intention,  to  give  to  the  person  named 
resi4uary  tegatee,.  whatever  was  not  specifically  bequeathed.  If,,  there* 
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fore,  this  paper  were  clearly  testamentary,  the  court  would  have  n» 
right  to  inquire  whether  the  deceased  knew  his  rijght  or  not,  but  would 
be  bound  to  grant  probate  of  it,  and  leave  its  eSect  to  be  afterwards 
determined.  But  the  case  is  very  different  where  the  question  is,  with 
what  intention  a  paper,  not  clearly  entitled  to  a  testamentary  character, 
was  written,  in  such  a  case,  a  knowledge  of  the  jits  ditponendi  seems  to 
be  essential  to  the  animus  testandi^  the  latter  could  hardly  exist  without 
the  former ;  and  as  I  think  it  to  be  perfectly  clear  in  this  case  that  the 
deceased  was  ignorant,  that  he  possessed  the  jus  disponendi  of  this  stock, 
he  cannot  be  considered  to  have  written  this  paper  with  the  intention  of 
bequeathing  it. 

It  has  been  said  that  Mr.  Daniel  Agace  might,  as  an  honest  man, 
have  thoiujht  it  incumbent  upon  him  to  carry  his  uncle's  intentions  into 
effect,  ananot  to  take  advantage  of  the  legal  objection  to  the  disposition 
contained  in  his  will ;  but  this  argument  again  supposes  that  he  knew 
that  he  possessed  the  right,  if  he  did  not,  there  was  no  room  for  the 
operation  of  those  honourable  feelings  upon  his  mind.  None  of  these 
circumstances  then,  whether  taken  singly  or  combined  together,  are  ia 
mv  judgment  sufficient  to  give  a  testamentary  character  to  this  paper 
which  it  did  not  of  itself  possess.  Again,  if  we  look  to  the  persons 
by  whom  the  benefit  of  this  property  is  now  claimed,  is  there  any 
reason  to  suppose  that  the  deceased  would  have  bequeathed  it  to  them, 
had  be  known  that  he  had  the  power  to  do  so  T — unless,  indeed,  under 
the  impulse  of  those  feelings  which  have  been  suggested  as  likely  to 
have  influenced  him,  to  fulfil  his  uncle's  wishes — they  are  the  represen* 
tatives  of  the  original  legatees,  with  whom  he  is  not  shown  to  have 
lived  on  terms  of  intimacy,  or  even  to  have  been  acquainted ;  the  parties 
whom  they  represent,  and  who  were  the  particular  objects  of  Mr. 
Zachariah  Agace's  testamentary  bounty,  bad  been  dead  long  before  the 
testator  made  his  will ;  he  could  hardly,  therefore,  have  had  any  strong 
feeling  in  favour  of  persons  so  remotely  connected  with  him,  at  least  so 
€u  to  make  it  probable  that  he  would  have  left  this  large  sum  to  them, 
whose  names  even  do  not  appear  in  these  papers,  in  preference  to  the 

Erson  for  whom  he  has  testified  his  regard  and  affection,  by  making  her 
I  residuary  legatee. 

A  good  deal  of  stress  has  been  laid  in  argument  on  the  latter  part  of 
this  paper,  in  which  the  deceased  requests  his  executors  to  transfer  the 
property,  and  to  divide  it  in  conformity  with  the  directions  of  his  uncle's 
Vf'AU  and  it  has  been  said  that  precatory  words,  or  words  of  request^  are 
as  Btronff  as  positive  and  absolute  bequests,  where  the  fund  to  be  dis- 
posed oC  and  the  persons  intended  to  take  it,  are  clearly  designated ; 
and  of  the  truth  of  this  position. there  can  be  no  doubt,  where  the  paper 
in  which  they  occur  is  clearly  testamentary,  but  it  does  not  by  any 
means  follow,  that  the  use  of  such  terms  will  give  that  character  to  a 
paper  to  which  it  is  not  otherwise  entitled. 

I  have  not  hitherto  adverted  to  the  diflferent  form  in  which  this  paper 
is  drawn  up  from  that  of  the  two  codicils,  or  to  the  description  which  is 
given  of  them. 

The  will  and  the  two  first  codicils  are  regularly  drawn  by  a  solicitor^ 
and  are  regularly  attested,  which  it  may  be  said  was  necessary,  as  they 
related  to  real  'as  well  as  personal  property,  which  is  true,  and  might, 
perhaps,  have  accounted  for  the  paper  propounded  not  being  executed 
la  Ibe  presence  of  witnesses,  but  the  same  obscnryation  will  not  acoocmt 


1  CuRTiEs,  110.  283 

for  the  difference  in  the  deflcription  of  them ;  the  two  executed  codicils 
being  expressly  declared  to  be,  the  one  a  codicil,  and  the  other  a  second 
codicil  to  the  will  of  April,  1820,  whereas  the  paper  propounded,  thoughl 
ivritten  before  either  of  the  other  codicils,  has  no  such  title  given  to  it ; 
on  the  contrary,  it  is  excluded  in  the  enumeration  of  the  codicils ;  thus 
evidently  showing  that  the  deceased  did  not  consider  it  as  a  part  of  his 
will,  and  he  could  not  have  forgotten  it,  as  when  he  placed  the  second  or 
last  codicil  with  his  will,  as  late  as  the  month  of  April,  1828,  shortly 
before  bis  death,  this  paper  must  have  presented  itself  to  his  view. 

Upon  the  whole  then,  I  am  of  opinion  that  the  facts  stated  in  these 
allegations  are  not  sufficient  to  entitle  this  paper  to  probate.  I  am  not 
unaware  of  the  importance  of  the  interests  involved  in  the  decision  of 
this  question,  or  of  the  responsibility  which  I  am  taking  upon  myself  in 
pronouncing  against  the  validity  of  this  paper,  and  in  refusing  probate  of 
It;  and,  thereby,  so  far  at  least  as  this  court  is  concerned  precluding  the 
parties  from  resorting  to  another  court  for  the  purpose  oi  obtaining  its 
opinion  upon  the  construction  of  it ;  and  I  i\eed  hardly  say,  that  I  should 
have  been  glad  to  have  been  relieved  from  the  necessity  of  so  deciding, 
if  I  could,  with  propriety  have  decUned  to  do  so ;  but  sitting  here  aa 
judge  of  a  court  of  probate,  I  am  bound  to  form  the  best  opinion  I  can 
as  to  the  character  of  everv  paper,  to  which  the  sanction  of  its  seal  ia 
sought  to  be  obtained,  and  having  formed  my  opinion  to  declare  it  with- 
out reference  to  the  consequence  which  may  follow  from  it. 

In  this  case  my  opinion  is,  that  this  paper  is  not  testamentary,  and  I 
therefore  reject  the  allegations  propounding  it. 


ALLEN  V.  BRADSHAW.— p.  1 10.  ^/^  r.  X.  A.  J  i^ . 

A  power  in  a  feme  covert,  to  dispose  of  personal  property  by  will,  **  to  6s  6y  Aer  $igiud  cfuf 
fuhUakid  in  ^4  presence  of,  and  to  be  atteated  ly  two  or  more  credible  tsilnssset,**  hekl  not 
to  be  sofficiently  exercised  by  a  writing  porportinff  to  be  her  will,  and  to  be  signed,  bat 
omitting  to  state  that  is  was  published  bf  her  in  the  presence  of  two  witnesses ;  eztriniie 
evld^ce  of  the  iact  of  pablioation  not  being  admissible. 

Luskington  in  support  of  the  allegation. 

The  King^s  Advocate  contra. 

JuDOMBNT — Sir  Herbert  Jbnner. 

The  question  for  the  decision  of  the  court  is,  whether  the  allegation 
now  offered  is  proper  to  be  admitted;  the  object  of  it  is  to  propound  a 
paper-writing  as  containing  the  last  will  and  testament  of  Mrs.  Grizzel 
Allen,  which  is  all  in  her  own  handwriting,  and  is  dated  the  15th  day  of 
the  10th  month,  (that  is  October)  1829,  and  purports  to  have  l>een 
signed  by  her  in  the  presence  of  two  witnesses,  whose  names  are  sub- 
scribed as  attesting  her  signature  to  the  instrument. 

The  deceased  being  a  married  woman,  it  became  necessary  to  set 
forth  the  power  under  which  she  was  entitled  to  make  any  disposition  of 
her  property  by  will,  and  accordingly  the  first  article  of  the  allegation 
pleaded  an  extract  from  the  will  of  her  former  husband  to  the  following 
effect :  "  as  to,  for,  and  concerning  the  sum  of  6,000/.,  part  of  my  said 
residuary  estate,  or  such  trust  money,  and  trusts,  as  aforesaid,  I  declare 
that  the  same  shall  be  in  trust  for  such  person,  or  persons  in  such  shares 
and  proportions,  manner,  and^  forms,  and  to  be  paid  and  transferred  at 
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such  time  or  times,  as  my  said  toife  Grizzel  Birkbeck  by  her  last  will  and 
testament  in  writing,  or  any  writing,  or  appointment  in  nature  thereof, 
or  any  codicil  or  codicils  thereto,  io  be  by  her  signed  and  published  in 
the  presence  o/*,  and  to  be  attested  by  two  or  more  credible  witnesses,  shall 
sive,  bequeath,  direct,  or  appoint  the  same,  and  in  default  of  such  gift, 
bequest,  direction,  or  appointment ;  or  in  case  any  such  shall  be  made» 
and  the  same  shall  not  amount  to,  or  be  a  complete  appointment  or  dis- 
position  of  the  said  sum  of  8,000/.,  or  so  much,  and  such  part  thereof 
only  as  shall  not  be  so  appointed  or  disposed  of,  as  aforesaid,  as  the 
case  may  be,  in  trust  for  the  next  of  kin  of  my  said  wife  according  to 
the  statute  of  distribution  of  intestate's  effects." 

The  second  article  pleaded  the  factum  of  the  instrument  by  virtue  of 
the  power  just  recited,  and  amongst  other  things,  that  the  deceased  did 
on  or  about  the  15th  of  October,  1829,  sign  her  name  thereto,  and  did 
publish  and  declare  the  same  as  and  for  her  last  will  and  testament  in 
the  presence  of  John  Capper  and  Thomas  Binns,  and  other  credible 
witnesses,  and  that  the  said  John  Capper  and  Thomas  Binns  then  at  her 
request,  and  in  Jber  presence,  and  in  tne  presience  of  each  other  did  attest 
the  said  will  as  witnesses,  John  Capper  one  of  the  said  witnesses  thereto, 
writing  with  his  own  hand  the  words,  **  witnesses  to  the  signature  qfthe 
said  Grizxel  Allen  ;''  and  the  article  concluded  in  the  usual  form. 

The  third  article  pleaded  the  death  of  the  deceased,  on  the  15th  of 
July,  in  the  present  year,  without  parent,  brother,  sister,  uncle,  or  aunt, 
leavins  Joseph  Bradshaw,  her  nepnew,  and  several  other  nephews  and 
nieces  ner  next  of  kin. 

Such  is  the  purport  of  the  allegation  which  is  brought  in,  on  the  part 
of  Mr.  William  Allen,  the  husband  of  the  deceased,  to  whom  she  had 
by  the  paper  propounded  left  the  remainder  of  the  sum  of  8,000/.,  over 
which  she  had  a  disposing  power — and  the  residue  of  her  property  of 
every  description — and  whom  with  her  nephew,  Samuel  Hoare,  she 
had  appointed  executors  of  her  will. 

The  Question  then  to  be  considered  is,  whether  this  will,  so  executed 
by  the  cleceased,  is  a  good  and  valid  execution  of  the  power  of  dispo- 
sition given  to  her  by  her  first  husband ;  if  it  is  not,  the  allegation  must 
be  rejected. 

The  case  was  originally  brocight  before  the  court  in  the  shape  of  a 
motion,  made  on  behalf  of  the  husband ;  but  the  court  thinking  that  a 
question  of  this  importance  should  not  be  disposed  of  in  so  informal  a 
manner,  directed  that  the  paper  should  be  regularly  propounded  which 
has  been  accordingly  done,  and  there  are  now  two  parties  appearing  in 
the  cause,  Mr.  Allen,  the  husband,  and  Mr.  Joseph  Hoare  oradshaw, 
the  nephew  of  the  deceased,  and  who  will  be  entitled  to  a  share  of  the 
6,000/.,  if  the  court  shall  be  of  opinion  that  the  power  has  not  been  duly 
executed,  and  the  case  has  been  arcued  with  great  abiUty  by  therr'res- 
pective  counsel,  who  have  referred  the  court  to  several  cases  in  support 
of  their  arguments,  to  which  it  may  be  necessary  to  advert 

The  first  subject  for  consideration,  is  what  is  required  by  the  instruf- 
ment,  under  which  the  power  of  disposition  is  given  to  this  lady  over 
this  sum  of  8,000^  ? 

The  second,  has  she  complied  with  what  was  so  required  of  her  1 

Now  the  power  of  disposing  of  this  sum  is  to  be  executed  by  **  her 
last  will  and  testament  in  writings  or  by  any  writing  of  appointment  in 
nature  thereof  xar  any  podicil  4nr  .codicils  thereio,  tojbe  signed  andpub^- 
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KJked  in  the  pretence  off  and  to  be  attested  by  two  or  mare  hredAh 
witnesses^*  The  paper  propounded  purports  to  be  her  last  will  and  ieS' 
tament—\i  disposes  of  the  8,000/. — it  is  signed  by  the  dec^ased^  and 
appears  to  have  been  so  signed  in  the  presence  oftwe  credible  witnesses^ 
who  have  attested  it ;  but  it  does  not  appear  upon  the  face  of  the  instru- 
ment itself,  or  the  attestation  clause  or  memorandum,  that  it  was 
published  in  the  presence  of  the  witnesses,  or  that  the  publication  was 
attested  by  them.  The  clause  is  to  this  effect ;— this  my  last  will  and 
testament  is  written  by  me,  Grizzel  Allen,  and  signed  this  15lh  day  of  the 
1 0th  motith,  in  the  year  one  thousand  eight  hundred  and  twenty-nine,  in 
presence  of  the  undersigned  witnesses ;  then  follows  in  the  handwriting 
as  pleaded  of  Mr.  Capper,  "witnesses  to  the  signature  of  Grizzel 
•«  Allen,"  John  Capper,  Thomas  Binns ;  to  which  their  residences  and 
Occupations  are  added. 

*  On  the  face  then  of  the  instrument  itself,  all  that  purports  to  have  been 
done  in  the  presence  of  the  witnesses,  or  to  have  been  attested  by  them, 
is  Xh&  signature  of  the  deceased. 

'  Nothing  is  said  as  to  the  publication  of  it,  and  then  the  question  is : — 

First,  Whether  without  publication^  as  well  as  signing,  the  power  is 

well  executed ;  and  secondly,  if  not,  whether  as  the  publication  is  not 

mentioned  in  the  memorandum  of  attestation,  extrinsic  evidence  can  be 

received  to  supply  the  defect. 

'  As  to  the  first  of  these  questions^  the  necessity  that  the  instrument 
should  be  published  as  well  as  signed,  it  may  only  be  necessary- to 
observe,  that  if  signing  does  not  include  publication,  the  act  of  signing 
will  not  be  sufficient.  Sir  Edward  Sugden,  in  his  elaborate  work  on 
Powers,  lays  it  down^as  a  general  rule,  "that  every  circumstance 
required  to  the  execution  of  a  power  must  be  strictly  complied  with," 
which  rule,  as  a  general  position,  cannot  be  denied,  iior  indeed  was  it 
attempted  to  be  controverted  in  argument ;  and  which  he  considers  as 
"  so  clear  and  plain"  as  to  require  no  further  observation ;  "  were  there 
fiot  many  cases  in  which  particular  expressions  imposing  restraints  on 
powers,  or  the  modes  of  executing  them  have  received  a  judicial  expo- 
sition."— (Sugden  on  Powers,  ch.  5,  sect.  3,  of  the  compliance  with  the 
conditions  annexed  to  a  power,  5th  edit.  p.  216.) 
Is  then  the  signature  ch  the  deceased  equivalent  to  publication  t 
Now  this  has  been  already  decided  in  the  negative,  in  the  case  of 
JMoodie  and  Ried,  (1  Maddock,  517,)  by  Sir  Thomas  Plumer,  and  after- 
wards by  the  Court  of  Common  Pleas,  upon  a  case  sent  from  him 
between  the  same  parties,  (7  Taunton,  355,)  in  which  the  instrument  was 
required,  as  in  the  case  before  the  court,  to  be  signed  and  published  in 
the  presence  of,  and  attested  by  two  or  more  credible  witnesses.  The 
paper  was  signed  in  the  presence  of,  and  attested  by  two  witnesses,  and 
there  was  some  evidence  to  the  effect,  that  the  witnesses  understood  at 
the  time  that  the  writing  which  they  attested,  was  the  will  of  the 
deceased.  Chief  Justice  Gibbs  says,  "  A  will  as  such  requires  no  publi- 
cation— be  publication  what  it  may — a  will  may  be  good  without  it. 
But  here  the  power  is  to  be  by  a  will  signed  and  published^  therefore 
there  must  be  some  publication  ;  now  the  will  must  be  signed,  published^ 
and  attested,  and  there  must  be  some  attestation  here  of  signing  and 
publication."  He  goes  on  to  say,  "  Here  the  witnesses  have  attested  the 
signing — ^the  question  is,  have  they  attested  the  other  formality  of  publi- 
calioni  in  attesting  the  signing.    If  the  act  of  testatrix  in  calling  on  the 
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witoesuts  to  attest  her  will,  be  a  publication  of  it,  then  their  attesting  that 
she  signed  it,  attests  her  publication  also,  because  thejr  attest  that  by 
which  she  publishes  it."  The  result,  however,  was  that  the  certificate 
returned  to  the  Vice  Chancellor  was,  that  the  will  was  not  a  due  ezecii- 
tion  of  the  power. 

The  case  of  Stanhope  and  £ter,  (Simmons  and  Stuart,  p.  87,)  1894, 
is  to  tbe  same  effect,  the  will  wasT  required  to  be  signed,  published  and 
attested,  but  it  only  purported  to  be  signed  by  deceased  in  the  presmice 
of  the  three  witnesses  whose  names  were  subscribed ;  it  also  appeared  in 
that  case,  that  administration  with  the  will  annexed  had  been  granted  by 
this  court,  yet  the  Vice  Chancellor,  Sir  John  Leach,  was  of  opinion  that 
the  power  was  not  well  executed,  and  overruled  the  plea. 

It  may  then  be  assumed  on  the  authority  of  these  cases, — ^in  the  absence 
of  any  of  a  contrary  import,  and  none  such  have  been  cited— that  a 
power  to  dispose  of  property  by  a  will  signed,  published,  and  attested, 
is  not  duly  executed  oy  a  will  signed  and  attested,  unless  there  is  some 
further  act  of  publication  shown  than  is  implied  by  the  mere  act  of 
signing,  and  the  attestation  of  that  act  by  the  witnesses;  as  then  the 
will  here  propounded  does  not  purport  on  the  face  of  it  to  have  been 
published,  as  well  as  signed,  in  the  presence  of  the  witnesses,  and 
as  the  clause  of  attestation  takes  no  notice  of  the  publication ;  the  next 
consideration  is,  whether  this  deficiency  can  be  supplied  by  evidenoe» 
dehors  the  instrument  itself.  Now  if  this  were  res  integral  the  court 
might  possibly  feel  considerable  difficulty  in  coming  to  a  conclusion^ 
that  such  evidence  could  not  be  received.  But  it  it  find  the  point 
already  determined  by  decisions  of  those  courts,  to  which  questions  of 
this  kind  are  much  more  familiar  than  to  itself,  and  to  which  they  more 

i)roperly  belong ;  it  would  ill  become  this  court  to  indulge  in  any  specu- 
ation  as  to  the  probability,  that  those  decisions  might  be  reversed  on 
appeal,  by  the  nighest  tribunal  in  the  country — ^the  House  of  Lords. 
This  court  is,  I  think,  bound  to  follow  in  the  course  pointed  out  by  the 
decisions  of  the  different  courts  of  equity,  supported  and  confirmed  by. 
the  several  courts  of  common  law. 

The  cases  are  not,  perhaps  very  numerous,  but  they  are  quite  suffi* 
cient  to  establish  the  law,  so  far  at  least  as  the  courts  by  which  they 
have  been  decided  can  have  that  effect,  and  it  may  be  a  sufficient 
answer  to  one  part  of  the  argument  urged  by  the  learned  counsel  for 
Mr.  Allen  to  say,  that  the  law  does  not  depend  upon  one  single  case,  hot 
upon  several,  all  of  one  uniform  tenor.  It  is  true,  indeed,  that  in  the 
case  of  Wright  \.  iVakeford^  (4  Taunton,  p.  213,  1812,)  there  was  a 
difference  of  opinion  between  the  judges  of  tbe  Court  of  Common  Pleas» 
the  Lord  Chief  Justice  Mansfield,  to  whose  opinion  great  weight  is  due 
as  a  most  learned  equity  lawyer,  differing  from  the  other  three  judges, 
who  were  also  men  of  the  greatest  eminence  and  knowledge  in  their  pro- 
fession ;  and  if  that  case  had  stood  alone  it  might  have  been  too  much 
to  say,  that  it  was  sufficient  of  itself  to  settle  a  disputed  point  of  law. 

But  whatever  may  have  been  the  extrajudicial  opinion  of  other  judges^ 
or  eminent  writers  as  to  the  soundness  of  that  decision,  there  is  not  to 
be  found  a  single  case  in  which  a  contrary  decision  has  been  pro- 
nounced ;  whilst  there  are,  as  I  have  already  said,  several  in  which  it 
has  been  followed.  Now  without  going  into  the  particulars  of  the  case, 
the  effect  of  the  decision  was,  that  it  was  necessary  to  the  due  execution 
of  the  power,  first,  that  the  consent  of  the  parties  which  was'  required^ 
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^  flhoohl  be  testified  by  some  writing  under  their  hands  and  seah  ;'*  and 
iecondl/y  that  the  fact  of  their  putting  their  hands  and  seals  to  such 
writing  should  be  attested  by  two  or  more  witnesses.  And  that  as  a 
question  of  la  w,  the  fact  of  signing  as  well  as  sealing,  in  the  presence  of 
witnesses  must  be  stated,  by  the  true  construction  of  the  terms  of  the 
attestation,  to  which,  say  the  learned  judges,  **  our  attention  must  be 
confined,  and  we  do  not  think  that  the  signature  of  Thomas  Wood  and 
his  son,  is  comprehended  in  the  words  made  use  of  in  the  attestation  ;*' 
and  further,  **  tnat  the  attestation  required  to  constitute  a  due  and  efiec* 
tual  execution  of  the  power,  ought  to  make  a  part  of  the  same  trans- 
action with  the  signing  and  sealing  the  writing,  testifying  the  assent  and 
approbation  of  the  parties,  (Thomas  Wood  and  his  son)  such  being  the 
usual  and  common  way  of  attesting  the  execution  of  all  instruments 
requiring  attestation."  Thus  deciding  as  far  as  that  court  could  decide^ 
that  the  observing  of  all  the  formalities  required  to  the  due  execution  of 
the  power  must  appear  in  the  clause  of  attestation,  drawn  up  contempo^ 
raneously  with  the  transaction  itself ;  and  that  it  could  not  be  supplied, 
as  was  attempted  in  that  case,  by  a  full  clause  of  attestation  subsequently 
added. 

This  case,  in  1812,  appears  to  have  been  the  first  in  which  the  question 
was  solemnly  argued  and  determined,  and  it  was  acted  upon  by  Lord 
Chancellor  Eldoo,  (17  Ves.  454,)  who,  upon  receiving  the  certificate  of 
the  jtidges  of  the  Court  of  Common  Pleas,  dismissed  the  bill  which  was 
for  a  specific  performance  against  a  purchaser.  This  case  was  followed 
by  that  of  Doe  v.  Peachy  (2  Maule  and  Selwyn,  576,)  in  the  Court  of 
King's  Bench,  Easter  Term,  1814;  and  again  in  Wright  v.  'BarloiOf  (3 
Maule  and  Selwyn,  512,^  King's  Bench,  Hilary  Term,  1815;  byMoodM 
and  Reidf  (1  Maddock,  517,  and  7  Taunton,  355,)  already  mentioned; 
by  Stanhope  and  Keir^  (2  Simons  and  Stuart ;)  by  Doe  on  the  demise  of 
HoteMdss  and  Pope  v.  Pearce^  (6  Taunton,  402,)  lo  which  it  may  be 
necessary  to  advert  again  for  another  purpose,  and  by  others,  all  going 
precisely  to  the  same  effect :  that  that  which  passed  at  the  time  of  the 
""execution  of  the  instrument  must  be  determine  by  what  appears  in  the 
attestation  clause,  and  that  no  extrinsic  evidence  can  be  received  in  aid* 

It  has,  indeed,  t)een  argued,  that  from  the  case  of  Wright  v.  Bartow, 
Lord  Ellenbdrough  appears  to  have  been  of  opinion  that  the  law  was 
not,  when  that  case  was  determined,  considerea  to  be  finally  settled,  or 
he  would  not,  as  he  is  reported  to  have  done,  have  offered  to  turn  the 
case  into  a  special  verdict,  so  that  it  miffht  come  before  the  twelve 
judges,  his  lordship  observing,  that  he  couklnot  say  to  what  decision  the 
court  might  oome  with  the  assistance  of  the  other  judges ;  but  this  ofier 
not  being  accepted,  a  certificate  was  returned  to  the  effect,  that  the 
court  was  of  opinion  that  the  power  was  not  duly  and  effectually  exe- 
cuted, and  the  certificate  was  signed  bv  Lord  Ellenborough,  Mr.  Justice 
Le  Blanc,  and  Mr.  Justice  Baifoy,  all  men  of  {|reat  eminence,  who,  it 
must  be  assumed,  would  not  have  subscribed  their  names  to  such  a  cer- 
tifioate,  unless  they  had  been  satisfied  that  the  law  was  sufficiently  settled 
and  established  to  justify  them  in  so  doing ;  and,  although  it  has  been 
said  that  the  commonly  received  opinion  of  the  profession  was  against 
the  principle  laid  down  in  those  cases,  it  is  somewhat  remarkable  that 
-ao  person  has  y«t  been  found  suficiently  bold  to  venture  upon  taking  his 
case  to  the  House  of  Lords,  in  the  hope  of  ioduckig  that  house  to  come 
to  a  different  conclusion. 
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The  attention  of  the  court  has  also  been  directed  to  the  act  of  54  G^o. 
3,  c.  168,  which  recited  that  doubts  were  entertained  as  to  the.  validity 
of  instruments  required  to  be  signed,  or  to  be  under  the  hands  of  the  par- 
tiesy  when  the  word  signed  was  omitted  in  the  memorandum  of  attesta* 
tion,  and  although  the  same  must  have  been  actually  signed  by  the 
person  whose  signature  was  required  thereto;  and  it  was  thereupon 
argued,  that  in  the  opinion  of  the  legislature,  the  question  was  not  consi- 
dered to  have  been  set  at  rest,  and  was  still  open,  but  it  is  to  be  observed 
that  this  act  was  passed  in  1814  or  1815,  that  it  is  retrospective  only 
in  its  enactments,  and  that  it  only  provides  for  the  omission  of  the  word 
''signing,"  without  having  any  reference  to  those  cases,  in  which  any 
other  of  the  formalities  required  by  the  instrument  creating  the  power 
was  unnoticed  in  the  menM)randum  of  attestation.  The  act,  therefore, 
leaves  the  question  respecting  the  case  now  before  the  court  untouched^ 
and  is  no  authority  therefore  recognizing  that  doubtful  state  of  the  law 
as  to  the  omission  of  **  publishing"  in  the  attestation  where  that  is  requir- 
ed as  well  as  '*  signing." 

But  whatever  may  have  been  the  effect  of  the  act,  the  courts  have 
proceeded  in  the  same  track  as  before  it  was  passed ;  the  act  passed  in 
1814  or  1815.  Moodie  and  Reid  was,  in  1816,  in  Chancery,  and  in 
1817,  in  the  Court  of  Common  Pleas — Stanhope  and  £etr,  in  1824.  As 
far,  therefore,  as  any  question  of  law  can  be  said  to  be  settled  by  repeats 
ed  decisions  of  courts  of  competent  jurisdiction  in  each  department  of 
the  law — by  the  Courts  of  Equity — the  King's  Bench  and  Common 
Pleas — without  the  actual  decision  of  the  final  court  of  appeal,  this  point 
must  be  considered  as  too  firmly  established  to  be  disturbed  by  any 
opinion  which  this  court  can  form,  even  if  it  should  be  presumptuous 
enough  to  differ  from  them. 

But  it  has  been  further  contended,  that  this  court  sitting  here  as  a 
court  of  probate,  is  not  necessarily  limited  by  the  same  rules  as  the 
Court  of  Chancery,  or  the  common  law  courts ;  that  its  duty  is,  to  ascer- 
tain the  intentions  of  the  party,  and  that  it  is  not  bound  down  to  any 
particular  mode  by  which  it  is  to  proceed,  in  order  to  obtain  the  necesr 
sary  evidence  for  that  purpose,  and,  consequently,  that  it  may  travel  out 
of  the  memorandum  of  attestation  and  receive  evidence  of  what  did 
actually  take  place.  But  I  cannot  entirely  assent  to  this  doctrine,  no 
case  has  been  cited  in  support  of  it,  and  it  would  be  somewhat  extra- 
ordinary if  this  court  could  exercise  such  a  latitude  of  discretion,  which 
is  not  entrusted  to  any  other.  It  is  undoubtedly  true,  that  this  court  is 
always  anxious  to  carry  the  intentions  of  testators  into  effect,  so  far  as 
the  law  will  permit,  but  then  it  must  first  ascertain  that  the  alleged  testa- 
tor has  a  legal  capacity  to  make  a  will,  before  it  can  inquire  as  to  the 
intention  with  which  the  testamentary  act  was  executed.  It  cannot 
grant  probate  of  the  will  of  a  married  woman ;  when  that  fact  appears, 
without  requiring  the  production  of  the  instrument,  under  which  she 
has  acquired  a  privilege  to  which  she  was  not  before  entitled,  and  when 
it  is  satisfied  that  she  nas  the  poiestas  teslandi,  the  court  must  then  see 
that  she  has  complied  with  the  requisite  formalities. 

Formerly,  indeed,  the  court  did  not  take  upon  itself  to  enter  with  any 
great  minuteness  into  the  construction  of  the  powers  under  which  wills  , 
of  this  kind  were  executed,  or  as  to  the  due  compliance  with  their  con- 
ditions, but  it  seems  now  to  be  considered  that  the  court  of  probate  is 
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bound  to  decide  in  the  first  instance,  whether  the  power  has  been  duly 
executed,  before  it  gives  the  instrument  the  sanction  of  its  seal. 

If  the  court  felt  any  real  doubt  on  the  point,  it  might,  perhaps,  be  the 
safer  course  to  pursue,  to  pronounce  for  the  validity  of  tne  paper,  as  in 
that  case,  the  court  of  construction  would  not  be  bound  to  give  effect  to 
the  disposition  contained  in  it,  if  that  court  should  be  of  opinion  that  the 
power  was  not  well  executed,  as  was  done  in  the  case  of  Stanhope  and 
Keir,  whilst  on  the  other  hand,  if  this  court  should  reject  the  paper,  its 
decision  would  be  final;  as  the  court  of  construction  will  not  proceed  to 
the  consideration  of  the  efiect  of  any  testamentary  paper  till  it  has  been 
proved  in  the  proper  ecclesiastical  court 

These  considerations  might,  as  1  have  said,  induce  the  court  to  incline 
to  admit,  rather  than  reject,  a  paper  brought  before  it,  with  respect  to 
which  it  entertained  a  real  doubt,  but  cannot  operate  on  its  mind  when 
no  such  doubt  exists. 

The  case  of  Doe  on  the  demise  of  Hotchkiss  and  Pope  v.  Pearce^  (6 
Taunton,)  which  has  been  already  mentioned  by  the  court,  in  its  circum- 
stances more  closely  resembles  the  present  case  than  any  of  those  which 
have  been  cited,  and  seems  to  have  some,  perhaps  not  a  very  remote, 
bearing  upon  this  part  of  the  argument :  the  marginal  note  is,  *'  a  defec- 
tive attestation  of  the  execution  of  a  power  cannot  be  supplied  by  parol 
evidence  of  the  attesting  witness  given  on  a  trial."  In  that  case  the 
question  arose  as  to  real  property,  with  respect  to  which  a  power  of  dis« 

Eosition  was  given  '*  by  any  deed  or  deecis,  writing  or  writings,  under 
and  and  seal,  and  attested  by  two  or  more  credible  witnesses."  The 
power  of  disposition  was  attempted  to  be  executed  by  will,  purporting 
to  be  signed  and  sealed  by  the  testator,  and  the  attestation  was  in  the 
following  words ;  '^  signed  in  the  presence  of  us,  this  20th  day  of  May, 
1795.  A.  Robinson,  £.  Sweet,  J.  Byles."  .  An  action  of  ejectment  hav- 
ing been  brought,  the  party  claiming  under  this  will,  produced  one  of 
the  attesting  witnesses,  to  prove  amongst  other  things,  that  the  seal  was 
aflixed  to  the  will  at  the  time  when  the  same  was  executed  by  the  testa- 
tor, and  attested  by  the  witnesses,  the  other  witnesses  were  not  called, 
nor  was  any  evidence  given  to  show  whether  they  were  alive  or  dead, 
but  that  does  not  seem  to  have  been  thought  material,  and  the  question 
simply  was,  whether  the  omission  in  the  attestation  clause  could  be  sup- 
plied by  parol  testimony.  In  delivering  his  judgment.  Lord  Chief  Justice 
Gibbs  said,  '*  It  is  impossible  to  distinguish  this  case,  from  that  of  Wright 
V.  Wakefordf  which  was  before  this  court ;  and  my  brothers.  Heath  and 
Chambre,  joined  in  that  certificate;  the  judgment  must,  therefore,  be  for 
theplaintiff  for  one-third  part  of  the  preniises." 

This  case,  therefore,  determines  that  parol  testimony  cannot  be 
received  in  an  action  of  ejectment,  to  supply  the  deficiency  in  the  attes- 
tation clause  as  to  the  execution  of  a  will  made  in  pursuance  of  a  power ; 
and  seems,  at  least,  to  supply  a  principle  on  which  this  court,  as  a  court 
of  probate,  may  act  with  safety  in  rejecting  the  same  evidence  in  a  suit 
respecting  a  will  of  personalty. 

I  have  purposely  abstained  from  noticing  that  part  of  the  argument  in 
support  of  this  allegation,  which  was  drawn  from  the  inconsistency  of 
the  decisions  which  nave  been  pronounced  as  to  the  admission  of  parol 
testimony,  to  supply  defective  attestations  of  wills  and  land  under  the 
statute  of  frauds,  and  those  of  wills  executed  under  powers;  and  for  this 
plaip  reason^  because^  however  forcible  those  arguments  might  have 
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been  when  the  question  was  first  mooted,  it  is  now  much  too  late  to  enter 
into  the  consideration  of  them,  after  the  distinction  between  the  two 
classes  of  cases  has  been  so  often  recognized  on  grounds  which  I  have 
no  doubt  were  sufficiently  intelligible  and  satisfactory  to  the  minds  of 
those  very  learned  persons,  by  whom  it  was  adopted  and  acted  upon. 

I  have  also  omitted  to  notice  the  case  of  M Queen  v.  Farquhar,  (li 
Yes.  467,)  in  which  the  decision  is  supposed  to  be  inconsistent  with  those 
cases  which  have  been  already  mentioned,  because  there  was  this  obvi- 
ous distinction  between  them,  that  the  signing  of  the  deed,  by  which  the 
power  in  that  case  was  to  be  executed,  was  not  required  to  be  attested 
oy  the  witnesses,  though  it  was  required  to  be  signed  in  their  presence ; 
the  omission  therefore,  in  the  attestation  clause,  to  notice  the  act  of  sign- 
ing was  permitted  to  be  supplied  by  parol  testimony,  simply  upon  the 
ground  that  the  attestation  of  the  signature  was  not  a  formality  required 
by  the  instrument  creating  the  power. 

Such  are  the  s:rounds  upon  which  the  court  has  come  to  the  conclu- 
sion that  this  will,  now  propounded,  is  not  duly  executed  according  to 
the  conditions  of  the  power,  under  which  alone  this  lady,  as  far  as 
appears  to  the  court,  could  make  any  testanientary  disposition  whatever, 
and  as  this  is  the  first  case  upon  this  point  which  has  come  before  this 
court,  I  have  thought  it  right  to  state  more  fully,  and  in  more  detail,  than 
was  perhaps  necessary,  the  reasons  on  which  my  judgment  is  founded; 
it  is  certainly  to  be  lamented  that  the  clear  and  manifest  wishes  of  the 
deceased  should  be  thus  defeated,  and  it  is  unfortunate  that  she  did  not 
avail  herself  of  the  assistance  of  her  professional  adviser,  under  whose 
superintendence  this  miscarriage  of  her  intentions  would  not  "have  occur- 
red :  but  however  reluctant  I  may  be  to  come  to  such  a  conclusion,  I 
feel  myself  bound  to  pronounce,  that  this  paper  cannot  be  supported,  and 
I  consequently  reject  the  allegation  propounding  it 
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The  will  of  a  married  woman  prepared  by  Uie  hiiBband*8  lolicitor  onknowD  to  tho  deceased 
from  initnictioni  given  by  tbe  husband ;  he  being  appointed  sole  ezecator  and  residuary 
legatee ;  departing  from  tho  intentions  of  tbe  deceased,  pre/iously  expressed  by  her ;  pro- 
noanced  against,  and  the  husband  condemned  in  costs. 

Addams  in  support  of  the  will. 

The  King^t  Advocate  and  Curteis  contra. 

JuDGMBifT — Sir  Hrrbert  Jbnner. 

Susannah  Baker,  the  deceased,  in  this  case,  died  on  the  21st  of  April, 
1834,  a  married  woman,  the  wife  of  William  Baker,  party  in  the  cause, 
who  was  her  second  husband,  to  whom  she  was  married  on  the  I6th  of 
July,  1833.  At  the  time  of  her  marriage,  she  was  possessed-  of  property, 
which  came  from  her  first  husband,  to  the  amount  of  5,000/.,  secured  on 
a  note  of  Messrs.  Whitbread,  and  also  of  furniture  of  considerable  value. 
On  her  marriage,  2,500/.  were  given  up  to  her  husband,  the  remaining 
2,500/.  were  by  settlement  transferred  to  a  trustee,  for  her  sole  and  sejpa* 
rate  use,  during  the  joint  lives  of  herself  and  husband ;  and  in  case  of  her 
surviving  him,  the  principal  was  to  be  transferred  to  her;  but  in  the 
event  of  Baker  surviving  her,  the  principal  was  to  be  paid  to  such  per- 
son as  she  should  appoint  by  willi  attested  by  two  witnesses,  and  in 
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default  of  such  appointment  to  such  persons,  as  under  the  statate  fmr  dis- 
tribution of  intestates'  eif^ts  would  hare  been  entitled  thereto,  if  she  had 
died  unmarried  and  intestate.  By  the  settlement  it  was  also  agreed,  that 
in  the  event  of  Mrs.  Baker  surviving  her  husband,  au  annuity  of  150/. 
should  be  paid  by  his  representatives  to  her  for  her  life. 

The  marriage  took  place  on  the  16th  of  July,  1833.        \ 

On  the  21st  of  April,  1834,  Mrs.  Baker  died  having  as  alleged  exe- 
cuted her  will  on  the  10th  of  the  same  month,  by  which  she  purported  to 
have  executed  the  power  reserved  to  her  by  her  marriage  settlement; 
the  contents  of  the  paper  are  as  follow : — she  gives  to  **  her  two  nephews 
and  her  niece," — their  names  are  not  mentioned, — **  the  children  of  her 
late  brother,  200/.  each."  "  To  the  four  sons  and  two  daughters  of  Mr. 
Beaseley,  brother-in-law  of  her  late  husband,  100/.  each."  '<To  Mr. 
Phillips  of  Harrow  on  the  Hill,  father  of  her  first  husband  100/."  ♦*  To 
Eliza  Phillips,  niece  of  her  first  husband,  and  daughter  of  Mrs.  Brown, 
200/."  «  To  Mr.  Temprell  (spelt  Templer)  of  Anne's  Place,  Hackney 
Road,  and  Mrs.  Templer  10/.  each  for  mourning — the  residue  to  her 
Kusband,  his  executors  and  administrators,  and  sTie  appoints  him  sole 
exeeutor." 

The  paper  purports  to  have  been  executed  by  a  mark  in  the  pre^ieBce 
of  two  witnesses,  a  Mrs.  Jane  Foweraker,  (sister  of  Mr.  Baker)  and 
Ruth  Heath,  who  was  attending  deceased  as  nurse,  who,  as  well  as 
deceased,  is  a  markswoman.  It  was  prepared  by  the  solicitors  of  the 
husband  from  instructions  verbally  communicated  to  them  by  him,  so 
early  as  the  20th  of  February,  though  it  remained  unexecuted  till  the 
19th  of  April.  The  solicitors  who  prepared  it  had  no  interview  with  the 
deceased,  who  was  an  uneducated  woman,  unable  to  write  and  scarcely 
if  at  all  capable  of  reading.  She  was  in  a  state  of  great  debility  and 
nearly  approaching  her  death  at  the  time  of  the  alleged  execution,  and 
there  is  no  evidence  to  show  that  she  had  any  knowledge  of  the  existence 
of  the  paper.  It  is  a  case,  therefore,  in  which  the  evidence  in  support  of 
such  an  instrument  requires  to  be  narrowly  watched,  and  in  which  the 
onus  probandi  lies  very  strongly  on  the  party  propounding  it.  From 
this  paper  it  seems  that  the  deceased  had  two  nephews  and  a  niece,  but 
it  turns  out  that  only  one  them,  James  Batt,  the  party  in  the  cause,  is 
legitimate,  and  who  as  the  sole  next  of  kin  would,  under  the  terms  of  the 
settlement,  be  entil4ed  to  the  whole  sum  of  2,500/.,  in.  case  she  had  died 
intestate. 

The  history  of  the  deceased  appears  to  be  shortly  this;  she  was 
the  widow  of  Mr.  Thomas  Phillips,  a  publican,  in  Blandfort  Street, 
who  died  about  the  year  1828  or  1829.  Mr.  Baker  had  taken  the  public- 
house,  formerly  kept  by  Mr.  Phillips,  and  it  appears  that  some  degree  of 
intimacy  had  subsisted  between  Mr.  Baker  and  his  family,  and  the 
deceased  for  some  years  before  the  marriage  took  place.  Upon  her 
marriage,  the  deceased,  who  to  that  time,  had  continued  to  live  in  Bland- 
ford  Street,  went  to  live  at  Netting  Hill,  Kensington,  where  she  died 
after  an  illness  of  some  months.  Mrs.  Heath  stating  that  she  nursed  her 
for  thirteen  weeks,  and  it  appearing  that  since  her  mairiage  she  was  con- 
stantly ailing.  What  the  precise  age  of  the  deceased  was  at  the  time 
of  the  marriage  does  not  very  exactly  appear.  Mrs.  Temprell  says,  she 
was  upwards  of  sixty  years  of  age ;  Mr.  Temprell,  sixty  or  about  that 
age ;  Mr.  Hora,  the  apothecary,  says,  from  fifty  to  sixty ;  and  Mr.  Gray 
says,  upwards  of  fifty. 
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Of  Mr*  Baker's  age  there  is  no  direct  evidence,  but  he  appears  to  have 
grown  up  children,  one  of  them  married,  so  that  he  could  not  have  been 
a.  very  young  man,  and  Mrs.  Foweraker,  his  sister,  describes  herself  to 
be  forty-eight.  So  that  with  respect  to  age,  there  probably  was  no  such 
disproportion  between  them,  as  to  render  it  very  improbable  that  she 
might  survive  him.  With  respect  to  constitution,  the  difference  might 
be  greater,  and  render  the  chance  of  her  surviving  her  husband  more 
precarious. 

Mrs.  Temprell  says,  after  stating  that  Mrs.  Baker  could  neither  read 
nor  write,  so  she  made  her  mark  (to  the  settlement.)  **  Poor  thing !  she 
had  not  a  tooth  in  her  head  nor  a  hair  upon  it,  and  she  was  neither  shape 
nor  make;  in  short, in  a  day's  march  you  would  not  find  so  ordinary  a 
looking  person,  and  she  was  upwards  of  sixty  years  of  a^e;"  she  says, 
^*  that  about  six  weeks  after  her  marriage,  she  complained  occasionally 
of  feeling  very  ill,  and  that  it  seemed  as  if  cords  were  drawn  around  her 
chest  and  prevented  her  breathing.  Deceased  had  been  ill  I  consider 
from  Octooer,  the  doctors  called  her  complaint,  disease  of  the  heart^ 
Mr.  Temprell  says,  **  she  had  been  ailing  before  her  marriage,  but  not  to 
say  ill,  till  four  or  five  months  before  she  died."  Mr.  Gray  says,  **  there 
was  no  probability  of  her  surviving  her  husband  as  she  was  in  ill  health 
at  the  time,  and  he  should  think  sixty  years  of  age."  Mrs.  Heath  says, 
that ''  for  the  first  two  months  after  the  ^narriage  they  slept  together ; 
after  that,  on  her  second  visit  she  became  too  ill,  she  attended  her  thir« 
teen  weeks,  and  understood  she  had  been  confined  a  month  before." 

Sarah  Piper  who  had  lived  with  her  six  years,  deposes,  "  that  she 
was  very  ailing  after  her  marriage,  and  kept  a  good  deal  to  her  room. 
I  do  not  consider  she  was  in  health  from  the  time  of  her  marriage ;"  and 
Mr.  Hora,  the  apothecary,  who  was  called  in  to  attend  her  in  December, 
1833,  says,  that  ''she  died  of  effusion  on  the  chest,  but  her  constitution 
was  worn  out — ^that  he  has  no  doubt  she  had  suffered  partially  from  her 
complaint  (dropsy)  for  a  considerable  time  before  he  attended  her,  or 
at  least  had  a  tendency  to  it." 

As  to  Mr.  Baker,  he  does  not  appear  to  have  had  any  thing  the  matter 
with  him,  and  since  the  death  of  the  deceased  it  seems  that  he  has 
married  a  third  wife,  (for  he  was  a  widower  at  the  time  of  the  marriage 
with  deceased)  and  is  described  as  a  well  looking  man ;  from  this 
description  of  the  parties,  it  certainly  was  by  no  means  improbable  that 
he  should  be  the  longer  liver,  and  there  was  little  danger  that  the  claim 
to  the  150/.  per  annum  would  ever  be  made;  he  was  probably  the 
younger  of  the  two,  and  certainly  much  stronger  in  point  of  constitution, 
and  considering  the  account  given  of  the  deceased  by  Mrs.  Temprell, 
allowing  for  some  degree  of  exaggeration,  she  was  by  no  means  an 
object  peculiarly  attractive,  and  it  would  not,  perhaps,  be  doing  any 
very  great  injustice  to  Mrj  Baker,  to  suppose  that  he  was  more  influ- 
enced by  pecuniary  motives  in  allying  himself  in  marriage  to  deceased, 
than  by  her  personal  appearance.  But  this  is  a  part  of  the  case,  founded 
pretty  much  on  conjecture,  and  to  which  very  little  attention  is  due: 
there  must  be  sonnething  much  more  stringent  than  this  to  enable  the 
court  to  found  any  conclusion  upon  it,  and  propablythe  court  would  not 
have  adverted  to  it  at  all,  but  that  it  was  dwelt  upon  by  the  counsel  on 
both  sides,  who  must  therefore  have  thought  it  important  to  the  view 
which  they  took  of  the  case.  It  is  much  more  important  to  inquire, 
whether  there  is  any  evidence  on  which  the  court  can  rely,  as  to  the 
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reftl  intentions  of  the  deceased  with  respect  to  the  disposition  of  her  pro- 
perty, and  the  allied  attempts  of  the  husband  to  obtain  a  will  from  Ear* 
contrary  to  her  wishes  and  intentions.  It  therefore  becomes  neoassarjr 
to  advert  to  the  transactions  in  this  case,  in  order  to  see  what  was  tm 
conduct  of  the  parties ;  for  this  purpose,  it  may  be  material  to  consider 
what  the  situation  of  the  parties  at,  and  just  before  the  time  of  the 
marriage  was.  Mrs.  Baker  was  livine  in  apartments,  having,  as  Piper 
says,  **  a  good  deal  of  furniture  of  her  own,"  which  Mr.  Temprell 
deposes,  **  could  not  be  worth  less  than  600/.,"  and  having  also  the  sum 
of  5,000/.  at  her  own  disposal. 

Mr.  Baker  kept  wine  vaults  and  a  public  house  in  Blandford  street, 
having  a  family,  and  being  in  some  degree  embarrassed  in  his  affairs,  at 
least  if  any  credit  is  to  be  given  to  th^  accounts  of  Mr.  Gray  and  Mr.  ^ 
and  Mrs.  Temprell.  Mr.  Temprell  says,  **  at  first,  I  know  deceased 
wished  to  have  ail  her  property  settled  upon  herself,  but  after  some  per- 
suasion she  gave  way ;  and  as  Mr.  Baker  was  in  debt,  she  should  not 
like  to  let  him  be  in  difficulties,  and  gave  up  2,000/.,  to  pay  what  ha 
owed  to  Messrs.  Whitbread ;  but  he  induced  me  to  solicit  of  her  an 
additional  500/.,  which  I  assented  to  do  and  obtained,  though  she  never* 
I  believe,  hked  me  for  it  afterwards,  and  often  spoke  of  my  having  over 
persuaded  her  in  that  matter ;  but  I  did  so,  because  she  had  become 
security  for  her  late  husband's  brother,  Henry  Phillips,  for  200/1,  and 
this  sum  Baker  would  have  to  pay ;  and  he  represented  that  he  must 
have  a  new  horse  and  chaise ;  so  I  suggested  to  her  to'  give  up  that 
additional  sum." 

Mrs.  Temprell  also  says,  "  she  (deceased)  spoke  to  me  about  her  mar- 
riage and  ititended  settlement,  not  what  Mr.  Baker  was  going  to  get 
from  her,  but  what  he  was  ffoing  to  settle  on  her,  that  is,  his  pubUc- 
house  in  Blandford  street.  Mrs.  Baker  had  several  interviews  with  my 
husband  and  myself  on  the  subject  of  such  settlement.  Mr.  Baker  also 
came ;  but  there  seemed  strange  mistakes  about  it ;  he  at  first  explained 
that  in  proposing  to  settle  the  house  upon  her,  he  expected  her  to  come 
to  work  in  it,  and  that  she  would  also  settle  on  him  the  5,000/. ;  when 
this  was  explained  to  her,  she  was  near  giving  up  the  marriage  alto- 
gether, but  it  had  got  spread  abroad,  and  she  partly  by  his  persuasion, 
and  partly  through  the  influence  of  my  husband,  consented  to  settle  part 
of  the  money  on  him ;  it  turned  out  that  he  was  in  debt  to  the  amount 
of  2,000/.  to  Messrs.  Whitbread,  and  this  sum  she  consented  to  pay  off 
for  him  ;  and  then  he  talked  a  great  deal  about  her  giving  500A  more, 
he  said  she  had  put  herself  under  an  engagement  to  her  husband's  brother, 
which  her  husband  would  have  to  pay,  and  then  she  would  not  sit 
behind  the  horse  he  had,  and  he  must  get  a  new  one ;  and  he  should 
like  to  have  a  hundred  pound  or  two  in  his  pocket,  in  case  he  saw  a 
cottage  that  they  liked,  and  Mr.  Temprell,  in  consenting  to  propose  this 
to  her,  said,  as  I  well  recollect,  'If  I  do  this  Mr.  Baker,  you  won't  ask 
for  any  thing  more ;  he  answered  no  I  indeed  he  should  be  quite  satisfied, 
and  instead  of  wishing  for  any  more,  he  should  wish  that  the  rest  should 
go  to  her  relations  and  the  family  of  her  late  husband,  as  was  well 
known  to  be  her  intentions.' " 

Now  if  this  account  be  true,  there  can  be  no  doubt  that  Mr.  Baker 
was  at  this  time  in  embarrassed  circumstances,  and  that  he  looked  to 
deceased's  property  as  the  means  to  extricate  himself  from  them.  In 
some  parts  of  this  account,  indeed,  there  is  room  neither  for  corrobora- 
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tion  nor  contradiction,  as  the  circamstances  occurred  between  thiese 
parties  only,  but  in  others  not  so ;  was  Mr.  Baker  indebted  2y000iL  to 
Messrs.  Whitbread  1  was.  this  sum  paid  off  with  deceased's  nnonej.?  if 
not,  this  might  have  been  pleaded  and  proved.  If  the  fact  were  as 
stated,  then  the  story  is  corroborated ;  and  Mr.  Baker's  conduct  was 
not  quite  so  disinterested  as  is  suggested,  and  he  certainly  showed  no 
want  of  anxiety  to  promote  his  own  advantage ;  and  if  the  statements 
of  Mr.  Gray  and  Mr.  and  Mrs.  Temprell  are  entitled  to  credit,  he  was 
not  very  scrupulous  as  to  the  means  by  which  his  object  was  to  be 
accomplished. 

•  The  court  forbears  entering  into  the  particulars  of  what  is  stated  to 
have  passed  during  the  preparation  of  the  settlement,  and  of  the  com- 
munications and  proposals  said  to  have  been  made  at  that  time,  and 
subsequently  to  Mr.  Gray  and  Mr.  Temprell  by  Baker,  with  a  view  to 
obtain  the  possession  of  the  whole  of  the  property  of  the  deceased^ 
because  some  very  strong  observations  have  been  made  upon  the  con- 
duct of  those  individuals,  and  the  manner  in  which  they  have  given  their 
evidence ;  and,  because,  although  the  court  is  by  no  means  prepared  to 
go  the  whole  length  of  imputing  wilful  and  corrupt  perjury  to  them,  there 
are  some  parts  of  their  testimony,  which  are  inconsistent  and  irrecon- 
cileable  with  each  other,  and  it  would,  therefore,  be  improper  to  hold  that 
Mr.  Baker  was  guilty  of  what  was  imputed  to  him  by  them ;  to  the 
evidence,  therefore,  of  these  two  witnesses,  the  court  is  not  inclined  to 
pay  much  attention,  at  least  not  to  rely  upon  it  for  the  purpose  of  fixing 
these  imputations  uppn  Baker.  The  objection  does  not  apply  to  the  evi- 
dence of  Mrs.  Temprell,  at  the  same  time  it  is  manifest  that  she  was  no 
friend  to  Baker,  and  she  disapproved  of  deceased's  marriage  with  him, 
and  acted  together  with  her  nusband  and  Gray,  in  endeavouring  to 
induce  deceased  to  execute  a  will  under  which  he  was  not  to  take  any 
interest ;  against  this,  however,  it  is  to  be  observed,  that  she  was  the 
most  intimate  and  confidential  friend  of  deceased,  (evidence  of  Sarah 
Piper,)  and  was,  therefore,  a  person  to  whom  it  was  natural  that  the 
deceased  should  resort  for  advice,  in  the  disposition  of  her  property,  and 
in  any  difficulty  with  which  she  might  have  to  contend :  but  still  the 
court  will  not  rely  upon  her  evidence  further  than  as  she  is  confirmed  by 
others,  and  by  the  necessary  course  of  the  transactions  to  which  she 
deposes,  or  as  her  account  is  admitted  to  be  and  argued  upon  as  being 
correct.  With  these  observations  on  the  character  of  the  evidence,  the 
court  passes  to  the  consideration  of  the  only  important  question  in  this 
case ;  namely,  whether  this  paper  which  is  now  propounded,  is  proved 
by  evidence  upon  which  the  court  can  rely  to  be  the  will  of  the  de- 
ceased ;  and  this  will  depend  upon  the  degree  of  credit,  which  the  court 
is  to  give  to  the  evidence  of  Mrs.  Foweraker  and  Mrs.  Heath,  for  I 
entirely  agree  with  the  observation  which  has  been  made,  that  if  the 
whole  of  their  evidence  is  to  be  taken  as  true,  there  is  an  end  of  the 
whole  case ;  for  they  not  only  prove  the  act  of  execution,  and  know- 
ledge of  the  contents,  but  activity  and  volition  in  an  extraordinary 
degree,  so  much  so  as  to  render  it  a  matter  of  some  difficulty  to  conjecture 
why  the  execution  of  this  instrument  was  so  long  delayed.  But  the  efiect 
of  their  evidence  cannot  be  duly  estimated  without  examining  the  previous 
testamentary  acts  attributed  to  the  deceased,  as  compared  with  that 
which  is  now  propounded ;  the  contents  of  which  having  been  already 
stated  it  is  not  necessary  to  repeat. 
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It  appears  then^  that  the  deceased  having  married  in  the  month  of 
July»  1833,  and  having  reserved  to  herself  the  disposal  of  a  moiety  of 
the  property  which  she  possessed,  or  in  the  event  of  her  making  no  dis- 
position,  secured  it  to  her  liext  of  kin,  her  nephew,  Mr.  James  Salt,  not 
long  after  her  marriage,  contemplated  a  testamentary  disposition  of  her 
property,  and  it  is  abundantly  proved,  and  indeed  admitted,  that  she  was 
desirous  of  havine  a  will  executed,  to  what  effect  will  presently  appear. 

In  the  month  of  November,  1833,  it  is  alleged,  that  she  gave  direc- 
tions to  her  husband  to  get  a  will  prepared  for  her,  and  that  he  in  pur- 
suance of  those  directions,  proceeded  to  Messrs.  Poole  and  Gamlen,  of 
Gray's  Inn,  who  had  been  employed  as  his  solicitors,  and  gave  them 
verbal  instructions  for  the  preparation  for  a  will  to  be  executed  by  the 
deceased,  nothing  being  produced  to  them  in  writing ;  the  deceased, 
indeed,  as  before  observea,  is  admitted  to  have  been  at  all  times  incapa- 
ble of  writing.  The  instructions  are  taken  down  in  writing  by  Mr. 
Gamlen,  and  a  draft  will  is  prepared,  whether  a  fair  copy  for  execution 
was  ever  made  appears  to  be  doubtful,  although  the  impression  upon  Mr. 
Gamlen's  mind  is,  that  it  was,  still  as  there  is  no  charge  for  it  in  his 
books,  he  declines  to  swear  to  it  positively ;  and,  perhaps,  the  circum- 
stance is  not  of  sufficient  importance  to  make  it  necessary  to  pursue  the 
inquirv  further.  The  instructions,  however,  are  complete,  and  are  so 
considered  by  Mr.  Gamlen,  for  he  draws  a  will  from  them  and  produces 
the  original  instructions  and  the  draft,  and  they  are  annexed  to  his  depo- 
sition, and  are  marked  No.  1,  and  purport  to  have  been  given  on  the 
23rd  of  November,  1833.  The  husband  is  appointed  sole  executor  and 
residuary  legatee;  the  amount  of  the  pecuniary  legacies  is  about  1,800/. 
leaving  therefore,  a  balance  of  1,700/.,  subject  to  the  funeral  expenses, 
to  the  nusband,  besides  any  savings  which  might  have  accrued  during 
the  life  of  the  deceased. 

Now  it  is  admitted  that  there  is  no  direct  proof  of  the  instructions  for 
this  paper  having  come  from  the  deceased ;  out  it  is  said  that  the  infer- 
ence that  they  did  is  as  strong  as  positive  proof.  It  then  becomes 
necessary  to  look  at  the  evidence  of  Mr.  Gamlen  upon  this  point ;  now 
that  Mr.  Gamlen  had  no  communication  with  the  deceased  is  admitted, 
all  his  information  comes  from  Baker  himself,  the  person  principally 
benefitted  by  the  proposed  disposition.    It  is  said  that  if  Baker  had  any 

Curpose  of  fraud,  he  would  not  have  had  recourse  to  this  respectable 
ousCf  and  it  is  therefore  to  be  taken  as  a  proof  of  bona  fdes  that  he 
does  apply  to  them,  but  this  is  an  inference  to  which  the  court  cannot 
altogetner  accede,  when  it  considers  the  means  which  were  taken  to 

Erevent  them  from  having  communication  with  the  deceased,  and  to 
lind  them,  or  rather  Mr.  Gamlen^  as  to  her  real  state  and  condition* 
Had  Mr.  Gamlen  been  taken  to  Netting  Hill,  to  have  attended  the  exe- 
cution of  this,  or  of  either  of  the  other  papers  prepared  by  him,  the 
case  misht  have  borne  out  the  inference,  and  the  court  would  have  had 
the  satinaction  of  having  the  testimony  of  Mr.  Gamlen  upon  the  accu- 
racy of  which  it  might  with  the  greatest  confidence  rel^.  But  the  case 
is  not  so,  Mr.  Gamlen  does  not  see  the  deceased,  and  his  offer  to  attend 
her  is  declined :  his  evidence  to  this  part  of  the  case  is  on  the  second 
article;  he  says,  that  ''he  had  no  acquaintance  with  the  deceased,  but 
had  known  her  husband  about  three  years,  he  having  been  recommended 
to  his  firm  about  that  period  to  transact  some  business,  bv  a  client  of 
theirs  in  the  country."    To  the  thirty-fourth  interrogatory,  be  says,  "  hQ 
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never  saw  the  settlement,  tbough  he  asked  for  it,  but  Baker  said  there 
would  be  a  difficulty  in  obtaining  it  from  the  trustee."  He  says  to  the 
thirty<4]i%h  interrogatory,  when  speaking  as  to  a  subsequent  will  pre- 
pared for  deceased  in  the  month  of  February  following,  being  that 
which  is  now  propounded,  with  some  alterations,  that, ''  he  was  informed 
by  Baker  that  his  wife  was  unable  to  write,  not  that  she  could  not  read. 
He  represented  her  inability  to  write  as  owing  to  some  bodily  infirmity, 
and  deponent  had  not  the  slightest  idea  but  that  she  was  perfectly  capa- 
ble, had  she  been  well,  of  reading  and  writing  too,  and  that  she  was  a 
highly  respectable  woman ;"  he  says,  **  Mr.  Baker  is  a  very  respectable, 
good-looking  man,  and  deponent  was  not  aware  but  that  he  had  been 
k>ng  married  to  Mrs.  Baker,  and  that  she  was  an  educated  woman ;  the 
reason  why  he  wrote  in  the  attestation  to  the  will,  that  the  same  had 
been  read  over  to  the  deceased,  who  appeared  to  understand  the  same, 
and  the  words,  the  mark  of  Susannah  Baker  at  the  foot  thereof  was, 
because .  he  considered  that  as  the  deceased  could  not  write,  it  was 
necessary  to  have  the  usual  clause  of  attestation  for  a  markswoman ; 
certainly  the  producent  (Baker)  did  not,  on  giving  him  instructions,  in- 
form him  that  his  wife  could  not  read,  but  only  that  she  was  unable  to 
write,  and  that  by  reason  only  of  some  bodily  infirmity."  This  inter- 
rogatory is  addressed  to  Mr.  Gamlen,  with  reference  to  the  paper  pro- 
pounded ;  but  it  is  clear  that  the  same  information  as  to  the  deceased's 
inability  to  write,  and  the  cause  of  it,  must  have  been  given  to  Mr. 
Gamlen  on  the  first  interview,  as  the  attestation  clause  on  the  draft  will 
has  the  words  interlined  ;  **  the  same  having  been  read  to  her,  and  she 
appearing  to  understand  the  same."  To  the  thirty-sixth  interrogatory, 
he  says,  '*  Mr.  Baker,  described  the  relations  whp  were  to  have  the  first 
legacies,  not  by  name,  but  by  relationship,  as  the  two  nephews  and 
niece  of  her  late  brother,  as  I  told  him  that  I  niust  have  their  names;  I 
asked  him  for  them,  he  said  he  did  not  know  their  names,  and  I  remem- 
ber I  particularly  desired  him  to  ask  Mrs.  Baker  for  their  namest  but  he 
did  not  obtain  them.^*  Such  then  is  the  account  of  Mr.  Gamlen,  as  to 
the  manner  in  which  the  instructions  for  the  first  testamentary  act  of 
the  deceased  were  given  to  him,  and  I  cannot  but  think,  that  it  is  any 
thing  but  creditable  to  Mr.  Baker,  and  certainly  does  not  at  all  satisfy 
me,  that  the  instructions  came  from  the  deceased  herself,  or  that  they 
were  communicated  to  her. 

The  disposition  is  greatly  in  favour  of  Mr.  Baker,  not,  perhaps,  appa- 
rently so  to  Mr.  Gamlen,  who  was  totally  unacquainted  with  the  previ- 
ous history  of  these  parties,  or  the  amount  of  property  which  had  beeix 
given  up  to  Mr.  Baker  on  the  marria!ge,  or  the  manner  in  which  the 
remaining  part  of  it  was  to  go,  in  the  event  of  the  deceased  making  no 
disposition  of  it :  on  the  contrary,  he  seems  to  have  thought,  that  the 
legacies  were  so  much  deducted  from  that  to  which.the  husband  would  ^ 
have  been  entitled ;  indeed  he  expressly  says,  in  answer  to  the  same 
Interrogatory,  (thirty-sixth)  '*  that  the  instructions  for  the  will  appeared 
to  his  (Baker's)  prejudice  in  great  part,  by  the  legacies  left  to  relations, 
and  in  the  second  will  more  so  than  the  first ;"  so  that  in  the  represen- 
tation made  to  him  by  Baker,  there  was  nothing  to  awaken  his  suspicion 
as  to  the  integrity  of  the  transaction,  and  he,  therefore,  had  no  diihculty 
in  preparing  the  will  from  the  instructions  of  Baker,  without  ascertain- 
ing the  wishes  of  the  deceased  from  herself:  but  had  Baker  told  him, 
that  he  bad  already  received  2,50(U.  from  deceased,  that  if  no  disposi- 
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tion  was  made  of  the  remaining  2,500/.,  it  would  go  to  his  wife's  rela- 
tions in  exclusion  of  himself;  and  that,  therefore,  whatever  remained 
after  the  legacies  were  paid,  would  be  so  much  clear  gain  to  him ;  and 
above  all,  had  Mr.  Gamlen  been  informed  that  the  deceased's  inability 
to  write  was  not  occasioned  by  bodily  infirmity,  but  by  ignorance,  and 
that  if  she  could  read  at  all,  it  was  with  the  greatest  difficulty,  I  am  quite 
sure  that  Mr.  Gamlen  would^not  have  prepared  such  a  will  as  this  with- 
out having  seen  the  deceased,  and  ascertamed  that  it  was  consistent  with 
her  intentions  and  wishes.  But,  again,  how  is  the  inference  borne  ^ut, 
that  the  instructions  for  this  will  must  have  come  from  the  deceased 
herself,  when  this  circumstance  is  adverted  to,  that  at  no  time  does  Mr. 
Baker  appear  to  have  applied  to  the  deceased  for  the  names  of  her  nep- 
hews and  niece,  although  expressly  requested  by  Mr.  Gamlen  to  do  so ; 
their  names  ncr  where  appear  in  any  of  the  papers  prepared  by  Mr. 
Gamlen ;  had  he,  as  he  must  have  done  if  he  received  the  instructions  frpm 
the  deceased,  communicated  to  her  what  had  passed  between  him  and 
Mr.  Gamlen,  he  must  have  been  put  in  possession  of  the  names  of  these 
legatees,  and  have  informed  Mr.  Gamlen  of  them,  at  the  subsequent  inter- 
views. Again,  could  there  have  been  any  doubt,  that  if  these  instruc- 
tions had  proceeded  from  the  deceased,  and  she  had  been  anxious  to 
have  them  carried  into  effect,  there  could  have  been  no  difficulty  in 
obtaining  a  copy  of  the  settlement  from  Mr.  Temprell  upon  an  applica- 
tion from  her,  through  Mr.  Gamlen  ?  But  no  application  is  maae,  and 
Mr.  Gamlen  is  directed  to  make  the  best  will  he  could  without  seeing 
the  settlement,  which  he  accordingly  does,  in  general  terms  only  refer- 
ring to  it,  and  without  any  knowledge  of  its  provisions,  further  than  that 
the  deceased  had  2,500/.  to  dispose  of. 

Now  all  these  circumstances  taken  together,  so  far  from  implying  any 
knowledge  of  these  instructions  on  the  part  of  the  deceased,  to  my  mind 
convey  a  directly  contrary  inference,  and  satisfy  me  that  this  was  the 
act  of  Mr.  Baker  alone.  But  this  inference  is  still  more  strongly  sup- 
*  ported  by  what  was  passing  in  another  quarter  about  the  same  time ; 
annexed  to  Mr.  Baker's  affidavit  as  to  scripts,  are  several  paper  writings, 
purporting  to  be  instructions  for  a  will,  and  the  draft  and  fair  copy  of  a 
will  prepared  for  execution  by  the  deceased,  containing  a  very  different 
disposition  of  her  property  from  that  contained  in  the  paper  which  the 
court  has  just  been  considering. 

The  instructions  as  originally  taken  are  in  the  handwriting  of  Mrs. 
Temprell,  afterwards  altered  by  Mr.  Gray,  by  whom  the  fair  copy  for 
execution  was  also  prepared. 

These  instructions  are  represented  to  have  been  given  in  the  first 
instance  by  the  deceased  to  Mrs.  Temprell,  by  her  communicated  to  her 
husband,  and  afterwards  delivered  to  Mr.  Gray,  who  attended  the 
deceased,  and  received  her  final  instructions  for  the  will  drawn  from 
them,  but  which  was  never  executed. 

^  Nothing  can  be  more  natural  than  the  manner  in  which  the  instruc-' 
lions  are  given,  or  bear  more  clearly  the  marks  of  fixed  intention  at  the 
time.(a)  That  deceased  did  give  instructions  to  Mrs.  Temprell  is  admit- 
ted, though  it  is  suggested  that  they  were  obtained  by  misrepresentation 
and  undue  influence,  without,  however,  any  evidence  to  lead  to  such  a 
supposition,  except  a  declaration  said  to  have  come  from  the  deceased 

(a)  Evideaoe  of  Mn .  Temprell  in  the  5tli  urtide. 
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at  a  late  period  of  time,  spoken  to  by  Heath,  and  which  it  may  be  neee^« 
sary  hereafter  to  notice ;  and  that  the  deceased  knew  that  a  will  was 
prepared  by  Mr.  Gray,  and  that  it  remained  in  his  possession  up  to  the 
time  iinme<liately  before  her  decease,  is  evident  from  the  declaration 
which  she  made  to  Mr.  Prown,  on  the  14th  of  April,  1834,  although  she 
said  it  wanted  alteration. 

Now  that  the  deceased  should  have  contemplated  such  inconsistent 
dispositions  at  this  time,  as  are  evidenced  by  these  papers,  is,  I  think,  one 
of  the  most  improbable  suggestions  that  can  be  conceived;  and  it  is 
almost  equally  so,  that  she  should  have  meant  to  mislead  her  most  inti- 
mate and  confidential  friend,  Mrs.  Temprell,  in  this  respect ;  and  if  the 
court  is  to  say  which'  of  them  is  the  true  ind^ex  of  the  deceased's  mind  at 
the  time,  it  can  have  no  difficulty  in  saying  that  it  is  the  instrument  pre* 
pated  by  Mr.  Gray,  The  disposition  is  natural,  it  provides  for  those 
whom  she  considered  to  have  claims  upon  her,  either  by  their  relation- 
ship to  herself,  or  to  her  first  husband,  or  from  the  terms  of  friendship  on 
which  she  had  lived  with  them.  It  does  not  altogether  pass  by  the  mem- 
bers of  the  family  of  her  husband,  Mr.  Baker,  from  whom  she  had 
received  attention,  for  under  the  instructions  as  originally  taken  legacies 
were  left  to  the  two  sons  of  Mr.  Baker,  and  her  clothes,  which  Heath 
says,  she  declared  an  intention  of  leaving  to  Miss  Sarah  Baker,  are 
given  to  her;  and  in  the  will  as  finally  altered  for  execution,  the  lega- 
cies originally  .intended  for  the  sons  of  Mr.  Baker,  are  given  to  Miss 
Sarah  Baker,  who  seems  to  have  been  a  favourite  of  the  deceased ;  and 
that  deceased  should  have  applied  to  Mrs.  Temprell  for  advice,  and  after- 
wards have  employed  Mr.  Gray,  is  ettremely  natural  from  the  relative 
connexion  of  the  parties  with  each  other ;  Mrs.  Temprell  being  at  this 
time,  at  least,  her  most  confidential  friend,  and  Mr.  Gray  the  person 
who  had  prepared  her  marriage  settlement  for  her.  Looking  then  to 
the  contents  of  this  paper,  emanating  as  I  think  they  are  clearly  shown 
to  have  done  from  the  deceased  herself,  and  coupling  them  with  the 
account  given  by  Mr.  Gamlen,  and  the  conduct  of  oaker,  there  is  in  my 
mind  the  strongest  reason  to  presume  that  the  deceased  had  no  know- 
ledge whatever  of  the  preparation  of  the  draft  will  prepared  by  Gamlen, 
or  that  she  ever  had  an  intention  of  making  such  a  disposition  of  her 
property  as  is  contained  in  it,  at  all  events  there  is  no  proof  that  she  had. 

The  court  has  dwelt  longer  on  this  part  of  the  case  than  its  immediate 
connexion  with  the  real  question  perhaps  required ;  because  as  this  paper 
is  the  foundation  of  all  that  subsequently  follows,  as  it  forms  the  substra- 
tum of  the  will  now  propounded,  it  seemed  necessary  to  trace  as  accu« 
rately  as  possible,  the  workings  of  the  deceased's  mind  through  the  seve- 
ral stages  of  these  transactions,  and  the  conduct  of  the  parties  concerned 
in  them,  and  because,  if  Mr.  Baker  is  found  to  have  commenced  in  fraud, 
it  will  raise  the  vigilance  of  the  court  and  make  it  observe  his  subsequent 
conduct  with  jealousy. 
*    Nothing  further  appears  to  have  been  done  with  respect  to  the  first 

Eaper  of  me  23d  of  November,  1833 ;  nor  does  Mr.  Baker  seem  to  have 
ad  any  further  interview  with  Mr.  Gamlen  till  the  30th  of  February, 
1834. 

It  was  said,  if  the  deceased  bad  finally  made  up  her  mind  to  execute 
this  paper,  why  did  it  remain  in  its  present  unfinished  state  ? — to  this  it  is 
replied,  that  sne  was  deterred  by  tear  of  her  husband,  who  had  been 
worretting  her  to  maka  a  will  in  his  favour  i  to  this  it  is  rejoined,  this 
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canDOt  have  been  the  true  motive,  for  Baker  went  into  Devonfihire  about 
the  1st  of  January,  and  returned  about  the  middle  of  February;  during 
that  time  there  certainly  was  sufficient  opportunity  as  far,  at  least,  as 
any  interference  on  his  part  could  have  prevented  it,  to  have  had  the 
the  will  prepared  by  Mn  Gray  executed.  It  does  appear,  that  in  the 
month  ot  December,  an  appointment  had  been  made  for  the  execution  of 
it,  but  which  did  not  take  place,  in  consequence  as  it  is  said  of  the  fear 
entertained  by  the  deceased  that  her  husband  should  know  of  it,  and 
from  that  time  she  never  left  her  house,- and  Mr.  and  Mrs.  Tempreli 
seem  to  have  had  very  little  intercourse  with  her  during  her  husband's 
absence,  in  consequence  of  a  slanderous  report  which  he  had  spread  that 
they  had  procured  her  signature  to  a  will  at  a  time  when  she  was  in  a 
state  of  incapacity,  produced  by  something  which  they  had  administered 
to  her.  The  existence  of  this  report  is  not  denied>  indeed,  it  was  said 
in  argument  that  there  was  sufficient  ground  for  it,  alihoue;h  in  the 
absence  qf  all  evidence  to  support  it ;  and  the  ground  for  it  being  dis- 

? roved  by  the  fact  that  no  such  paper  was  executed.    Mr.  and  Mrs. 
]*emprell,  therefore  were  prudent  m  not  attempting  to  procure  the  exe- 
cution of  the  will  in  Mr.  Baker's  absence. 

The  next  act  of  a  testamentary  nature  is  that  which  occurs  on  the 
20th  of  February,  when  Mr.  Baker  again  goes  to  Mr.  Gamien,  and  gives 
instructions  as  from  his  wife  for  an  alteration  of  the  draft  of  the  will 
formerly  prepared;  and  upon  this  occasion,  the  same  communication 
takes  place  between  Mr.  Gamien  and  Baker  as  before,  the  former  has 
no  further  information  as  to  deceased's  inability  to  write,  the  names  of 
the  nephews  and  niece  ai*e  not  communicated  to  Mr.  Gamien,  and  find- 
ing that  the  interest  which  Baker  would  take  under  this  second  paper, 
was  less  than  under  the  first,  he  suspects  no  imposition,  and  accordingly 
prepares  a  fair  copy  for  execution  which  he  delivers  to  Baker«  Mr. 
Gamien  says,  (to  tne  8d  article,)  **  that  at  this  interview  he  offered  to 
^o  and  see  Mrs.  Baker,"  but  Baker  said,  ''  there  was  no  occasion  for 
It!"  Mr.  Gamien  then  was  equally  ignorant  as  to  the  real  state  of  the 
deceased,  as  on  the  former  occasion ;  he  has  no  suspicion,  for  he  con- 
ceives the  disposition  of  the  property  is  prejudicial  to  Mr.  Baker's  inte- 
rests, and  he  is  led  to  believe  that  in  declining  his  attendance  upon  the 
deceased,  Mr.  Baker  is  only  actuated  by  a  desire  to  avoid  expense — 
whether  that'  was  his  real  motive  may  be  doubtful.  Now  this  paper 
remains  unexecuted  from  the  20th  of  February  to  the  19th  of  April ; 
why,  does  not  very  satisfactorily  appear.  But  between  these  two 
periods  several  circumstances  occur,  to  which  it  will  be  necessary  now 
to  advert,  whether  anything  passed  between  Baker  and  his  wife  relative 
to  this  paper,  or  the  former,  there  is  no  evidence  to  show ;  but  it  seems 
that  ofi  the  27  ih  of  March,  Mrs.  Tempreli  goes  to.  the  deceased's  house 
at  Notting  Hill ;  her  illness  had  much  increased,  and  she  was  confined 
to  her  bed-room,  her  strength  gradually  declining.  Mrs.  Tempreli  speaks 
to  what  passed  on  this  visit  in  her  deposition  on  the  ninth  article,  and  I 
refer  to  her  account  of  this  visit  with  the  greater  confidence,  because 
she  is  in  some  decree  confirmed  in  it  by  Heath  and  Piper,  adverse  wit- 
nesses, who  admit  that  she  was  there  and  had  an  interview  with  the 
deceased,  and  told  them  for  what  purpose  she  had  come,  and  also 
because  she  deposes  to  many  circumstances  in  which,  if  she  has  spoken 
falsely,  she  was  open  to  contradiction  by  other  persons.  She  states  then, 
that  she  was  fetched  on  the  27th  of  Marchi  the  day  before  Good  Friday, 
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by  Mrs.  Brown,  vfho  came  for  her  and  urged  her  to  go  to  deceased  to 
induce  her  to  sign  her  will ;  Mrs.  Brown,  she  says,  at  this  time  knew 
that  there  was  a  will  prepared,  for  Mr.  Temprell  in  order  to  convince 
Mrs.  Brown  and  her  husband  that  Baker's  charge  about  the  poison  was 
false,  had  shown  them  the  will  unsigned,  and  Mrs.  Brown  urged  her  to 
get  the  will  siraed ;  Mrs.  Temprell  at  first  objected,  as  she  had  a  legacy 
of  100/.  in  it,  but  at  leneth  yielded  to  Mrs.  Brown's  persuasion  and  went 
to  deceased.  Now  is  this  part  of  the  story  true  or  false ;  if  false,  Mrs. 
Brown  was  capable  of  contradicting  the  whole  of  it;  she  is  not  pro- 
duced,  and  I  must  therefore  presume  that  she  could  not  deny  that  all  thia 
had  passed ;  then,  if  it  is  true,  it  shows  that  there  was  nothing  clandes- 
tine in  it;  and  that  the  fact  of  the  will  having  been  prepared,  and  that 
Mrs.  Temprell  had  a  legacy  of  100/.  in  it  was  known  to  Mrs.  Brown, 
and  that  the  will  was  unsigned ;  and  it  further  shows  that  the  deceased's 
confidence  in  Mrs.  Temprell  was  not  at  this  time  diminished — indeed 
Piper  states  in  answer  to  the  fifth  Interrogatory,  **  Mrs.  Heath  might  say, 
though  she  does  not  recollect  that  she  did,  that  she  was  glad  that  Mrs. 
Temprell  was  come,  for  Mrs.  Temprell  was  deceased's  very  particular 
friend ;"  and  to  the  tenth  Interrogatory,  "  that  deceased  always  spoke  of 
Mr.  and  Mrs.  Temprell  in  terms  of  the  greatest  respect  and  friendship, 
and  that  having  few  friends,  Mr.  and  Mrs.  Temprell  were  the  persons 
she  was  most  intimate  with."  The  deceased  then,  on  this  occasion, 
expressed  her  approbation  of  the  contents  of  the  will,  and  her  anxiety  to 
sign  it,  but  was  alarmed  at  the  diffieulty  of  doing  it  without  Baker's 
knowledge,  and  proposed  that  it  should  be  done  without  witnesses ;  that 
she  seemed  very  anxious  about,  add  asked  whether  Mrs.  Temprell  could 
not  come  the  next  day ;  but  that  being  Good  Fridav,  it  was  arranged 
that  Mrs.  Temprell  should  come  on  Saturday  the  29tb,  and  in  meantime 
that  Mrs.  Temprell  should  consult  Mr.  Gray,  as  to  the  necessity  of  the 
presence  of  the  witnesses  at  the  execution ;  that  certain  alterations  should 
be  made,  namely,  by  taking  away  the  legacies  of  50/.  each  to  Baker's 
two  sons  and  giving  them  to  his  daughter  Sarah,  who  had  been  very 
attentive  to  her,  ana  10/.  to  nurse  Heath,  and  10/.  to  Sarah  Piper.  She 
then  takes  her  leave  of  deceased  and  returns  to  town,  where  she  sees 
Gray,  informs  him  of  what  had  passed  and  of  the  alterations  proposed, 
which  were  accordingly  made,  and  it  was  then  settled  that  Gray  and 
Webb  who  had  witnessed  the  execution  of  the  marriage  settlement 
should  accompany  Mrs.  Temprell  to  Notting  Hill  for  the  purpose  of  get- 
ting the  will  executed,  if  it  could  be  so  arranged  as  to  be  kept  secret 
from  Baker,  of  whose  knowing  it,  Mrs.  Baker  seemed  to  have  great 
dread  and  apprehension. 

On  the  29ih  of  March,  Mr.  Temprell,  Gray,  and  Webb  proceed  to 
Notting  Hill ;  Mrs.  Temprell  goes  to  the  deceased  ^lone,  and  endeavours 
to  prevail  upon  her  to  execute  the  will,  but  deceased  refuses,  under  the 
apprehension  as  she  declares,  that  her  husband  will  know  of  it ;  and 
when  she  finds  that  the  witnesses  are  in  the  house,  she  becomes  greatly 
alarmed  and  agitated,  and  desires  that  they  should  go  away  immediately, 
which  they  do.*  and  Mrs.  Temprell,  after  expressing  some  anger  at  the 
deceased  for  having  given  her  the  trouble  of  coming  to  her  for  no  pur- 
pose, also  takes  her  leave.  Such  is  shortly  the  history  of  what  passed 
on  the  29th  of  March,  on  the  subject  of  the  execution  of  this  will,  and 
in  which  the  deceased  again  expresses  her  approbation  of  its  contents, 
and  ber  delermination  to  execute  it,  although  sne  does  not  proceed  then 
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to  do  80»  aiWing  that  whatever  measures  mi^ht  be  taken  to  ensure 
secrecy,  her  nusband  would  be  sure  to  discover  it. 

The  next  trausaction  which  it  is  necessary  to  notice  is  that  which 
occurs  on  the  8th  of  April.  It  will  be  recoUectedi  that  on  the  20th  of 
February,  a  fair  copy  prepared  for  execution,  being  in  fact,  the  paper 
now  propounded,  but  in  its  original  fgrm,  was  delivered  by  Mr.  Gamlen 
to  Baker,  and  it  is  pleaded  that  it  was  then  given  to  deceased,  in  whose 
possession  it  continued,  it  having  been  deposited  in  one  of  her  drawers 
in  her  bedroom,  and  where  it  remained  from  that  time  in  the  same  state 
in  which  it  had  been  prepared  by  Mr.  Gamlen ;  although  the  paper 
which  is  much  worn  does  not  bear  that  appearance,  it  looks  much  more 
as  if  it  had  been  carried  about  in  the  pocket,  and  it  appears  to  have 
seen  some  service. 

On  the  8th  of  April,  Baker  again  goes  to  Mr.  Gamlen  and  ^ives  him 
instructions  for  a  new  will.  The  account  which  he  gives  is  on  the 
fourth  article  of  the  allegation.  Instructions  were  given  and  a  fair  copy 
prepared  for  execution,  which,  however,  remained  in  Mr.  Gamlen's 
possession  till  the  14th  of  April,  when  it  was  given  to  Mr.  Brown  under 
the  circumstances  which  will  be  presently  stated. 

The  contents  of  this  paper  are  very  different  from  any  of  those  which 
had  been  already  prepared ;  in  all  of  those,  the  legacies  were  to  be  paid 
on  the  deceased's  death ;  but,  by  the  present,  they  were  to  be  postponed 
till  Baker's  death ;  he  in  the  meantime  having  the  interest  of  the  whole, 
so  that  the  advantage  intended  for  deceased's  relations  and  friends  was 
to  be  postponed  to  a  period  which  micht  be  sufficiently  distant 

That  any  thing  of  this  kind  should  have  occurred  to  the  deceased  her- 
self is  very  improbable,  and  is  not  to  be  presumed  from  what  she  is 
previously  said  to  have  done ;  at  what  time  she  began  to  entertain  this 
notion  there  is  nothing  to  show,  nor  are  there  any  expressions  coming 
from  her,  which  tend  to  support  the  suggestion,  that  the  idea  originated 
•with  or  was  adopted  by  her ;  on  the  contrary,  if  Heath  is  to  be  believed, 
the  suggestion  was  Baker's,  and  was  not  acceded  to  by  her ;  she  says, 
**  that  deceased  told  her  that  Baker  wanted  her  to  leave  him  the  whole 
property  while  he  lived,  and  that  then  there  would  be  more  for  the 
others  afterwards ;  but,"  she  continued,  ^*  they  will  all  expect  something 
at  my  death,  and  they'll  be  better  pleased  to  have  something  now,  for 
they  do  ail  want  it,  and  they  can  go  into  business  with  it." 

If  then  this  account  be  true,  the  deceased  and  Baker  entertained 
different  opinions  as  to  the  propriety  of  ttie  disposition  of  her  property ; 
and  it  affords,  therefore,  no  ground  for  inferring  that  she  desired  her 
husband  to  get  a  will  prepared  to  that  effect ;  and  in  the  absence  of  all 
evidence,  this  is  decidedly  not  a  case  in  which  Mr.  Baker  is  entitled  to 
any  presumption  in  his  favour.  From  the  instructions  then  given  a  will 
is  prepared  for  execution,  but  remains  with  Mr.  Gamlen  till  the  14th  of 
April,  for  on  that  day  it  is  pleaded,  that  Mr.  Brown  called  at  Mr.  Gam- 
len's office  for  it,  and  that  it  was  delivered  to  him  for  the  purpose  of 
getting  it  executed  by  deceased.  This  brings  the  case  then  to  the  last 
week  of  the  deceased's  existence,  and  as  there  are  many  important  cir- 
cumstances which  take  place  in  this  short  interval  which  will  require  to 
be  noticed,  it  may  be  necessary  to  consider  what  was  the  deceased's 
.  condition  at  this  time,  and  what  was  the  state  in  which  her  supposed 
testamentarv  acts  stood. 

Sho  had  been  gradually  declining  in  strength  and  was  in  a  state  of 
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great  debility  as  stated  by  Hora — confiped  to  ber  bed,  soifering  great 
oppression  on  her  chest,  with  diflSculty  of  breathing,  but  retaining  th« 
use  of  her  facuhies,  although  at  times  wandering  a  uttle,  from  the  effect 
as  it  is  said,  of  the  medicines  administered  to  her,  and  sometimes  perhaps 
labouring  under  some  degree  of  stupor,  from  which,  however,  when 
roused  she  recovered,  and  it  is  admitted  on  all  hands  that  as  far  as 
capacity  is  concerned,  she  was  in  a  condition  to  execute  any  testameB> 
tary  act,  if  she  were  disposed  so  to  do. 

At  this  time  she  had,  according  to  Mr.  Baker's  allegation,  the  will 
prepared  for  execution  on  the  30th  of  February,  in  her  possession ;  the 
will  also  of  November,  1833,  she  knew  to  be  in  Gray's  possesmon ;  if  she 
had  been  consulted  at  all  upon  the  subject,  she  knew  that  the  will  .of  the 
8th  of  April  was  prepared,  or  in  a  state  of  preparation ;  that  she  had  up 
to  this  time  made  any  allusion  to  any  of  the  papers  for  which  Baker  had 
given  instructions,  is  not  stated  by  any  witness :  neither  to  Mr.  Hora, 
who  had  several  times  urged  her  to  make  her  will,  having  been  requested 
by  Baker  to  press  her  to  settle  her  affairs,  though  not  as  lie  says  to  make 
a  will  in  his  favour ;  nor  to  Heath  who  had  been  her  constant  attendant 
for  thirteen  weeks,  had  she  uttered  a  syllable  concerning  her  will,  except 
indeed,  upon  that  occasion,  on  the  27th  of  March  before  alluded  to» 
when  she  observed  that  she  hoped  Mrs.  Temprell  would  not  come  again, 
that  the  will  was  not  her's,  but  Mrs.  Tempreirs ;  and  to  Piper  she  seema 
to  have  been  equally  reserved. 

Upon  the  13th  day,  then  of  April,  just  one  week  before  her  death, 
Mr.  Baker's  son,  Robert  Baker,  called  upon  Mr.  Brown  and  toM 
him  that  Mrs.  Baker  wished  to  see  him,  that  she  was  very  bad, 
and  wished  to  see  him  about  her  will;  evidently,  therefore,  leadiw 
Brown  to  understand  that  he  was  sent  for  by  deceased's  speciu 
direction;  he  consented  to  go,  but  says  they  first  went  to  Mr.  Gamlen's 
chambers  for  the  will,  which  he  delivered  to  them,  having  first  given 
Mr.  Brown  instructions  as  to  the  manner  in  which  it  was  to  be  exe- 
cuted, at  which  Mr.  Brown  says  he  fell  disappointed,  as  be  thought  the 
solicitor  was  to  go  with  him ;  but  this  formed  no  part  of  Baker's  plan. 
In  their  way  to  the  deceased's,  Mr.  Brown  read  the  will,  and  finding 
that  the  interest  of  the  money  was  bequeathed  to  Baker  for  life,  and  that 
.  after  his  death,  and  not  before  the  legacies  which  she  had  left,  were  to 
be  paid  to  her  poor  nephews  and  niece ;  he  told  Mr.  Robert  Baker,  that 
he  would  have  nothing  to  do  with  getting  such  a  will  as  that  signed  by 
the  deceased,  that  "  he  was  sure  the  deceased  never  intended  to  execute 
such  a  will  as  that." 

As  they  approached  the  deceased's  house,  they  were  met  by  Baker, 
who  told  them  that  the  deceased^had  altered  her  mind,  and  she  meant  to 
"  give  what  she  gave  to  her  nephews  and  niece,  at  her  death  and  not  at 
his;  Bro\^n  told  him  he  was  glad  of  it,  but  that  he  had  got  the  will  in 
his  pocket;  Baker  replied  that  is  was  of  no  use,  as  she  had  altered  her 
mind,  but  as  he  was  so  near  he  might  as  welt  go  on,  as  she  would  be 
very  glad  to  see  him ;  and  in  answer  to  the  twentieth  interrogatory, 
Brown  says,  '*  he  told  Baker  that  if  the  will  he  had  with  him  was  her 
will,  she  must  get  some  one  else  to  read  it  to  her,  for  he  would  not  as  he 
did  not  think  it  could  be  her  intention."  This  pretty  plainly  speaks  what 
Mr.  Brown's  opinion  of  the  transaction  was,  and  even  after  the  death  of 
the  deceased,  when  there  was  a  suggestion  of  ending  the  dispute  as  to 
the  will  by  compromise,  he  entertains  the  same  opinion  as  to  Baker's 
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conduct ;  when  it  was  proposed  to  give  Baker  a  few  hundreds  and  the 
rest  to  her  poor  relations,  he  assents  to  the  prq>o6ition,  adding,  (to  the 
sixteenth  interrogatory,)  '*  that  the  in^pression  on  his  mind  was,  that 
Baker  in  getting  what  he  did  of  deceased's  money  on  her  marriage  had 
had  as  much  as  he  ought,  and  that  the  poor  relations  ought  to  have  the 
rest/'  Mr.  Brown  went  to  the  deceased  and  had  some  conversation 
with  her,  but  does  not  mention  that  he  had  the  will  with  him. 

Now  it  waa  argued  that  the  circumstance  of  Baker  having  asked 
Brown  to  go  on  to  the  deceased,  is  a  proof  of  fairness  on  his  part,  and 
that  he  had  nothing  to  conceal,  otherwise  he  would  not  have  applied  to 
Brown ;  but  the  court  does  not  think  that  much  can  be  made  of  that 
circumstance,  for  that  Baker  was  anxious  to  get  a  will  executed  by 
deceased,  and  that  under  those  which  he  had  caused  to  be  prepared  he 
bad  a  considerable  benefit,  is  abundantly  clear ;  and  it  is,  therefore, 
probable  that  he  had  been  endeavouring,  though  without  effect,  to  induce 
the  deceased  to  sign  a  paper  to  the  effect  of  that  which  had  been  drawn 
up  by  Gamlen ;  for  that  some  conversation  had  passed  between  her  and 
Baker  on  the  subject  of  her  will  is  evident,  from  her  manner  of  address- 
ing Brown,  as  described  by  him  in  answer  to  the  twenty-second  inter- 
rogatory ;  he  says,  "  she  expressed  pleasure  not  surprise  at  seeing  him, 
aid  broke  out  at  once  on  the  subject  of  her  will ; '  she  hoped  he  had  not 
come  to  bore  her  about  that,'  he  at  once  told  her  he  had  not, '  she  had 
been  bored  enough  about  it  already ;' "  evidently  alluding  to  something 
that  had  recently  passed,  and  not  as  Mr.  Brown  seems  to  imagine  to 
what  had  occurred  between  her  and  Mrs.  Temprell  on  the  27th  of 
March,  more  than  a  fortnight  before ;  and  from  his  answers  to  the  nine- 
teenth interrogatory,  it  should  seem  that  deceased  had  complained  to 
Mrs.  Brown,  that  Baker  and  all  his  family  had  been  teazing  and  worry- 
ing her  to  make  a  will,  but  that  it  was  of  no  use ;  although  this  might 
have  happened,  os  he  says,  sometime  before  when  the  deceased  attended 
Dr.  Rees,  if  so,  it  seems  to  corroborate  what  is  stated  by  Mrs.  Temprell 
and  others,  of  Baker's  urgency  to  obtain  a  will  from  her. 

On  this  occasion  she  makes  no  allusion  to  any  will  which  had  been 
prepared  for  her  through  Baker,  nor  indeed  to  any  will  but  that  which 
was  in  Gray's  hands,  and  which  she  recognised  as  containing,  in  sub- 
stance, her  will,  though  she  says  it  required  several  alterations,  and  she 
telb  Mr.  Brown  when  she  is  better,  she  will  call  upon  him  and  pay  Gray 
for  his  trouble,  get  the  will  from  him,  and  go  witn  Brown  to  some  law- 
yers to  make  the  alterations.  So  far  then  from  having  at  this  time,  .14th 
of  April,  an  intention  of  executing  the  will  of  the  20th  of  February,  she 
says  nothing  from  which  it  can  be  inferred  that  she  knew  of  its  exis- 
tence. 

Mr.  Brown  then  takes  his  leave  of  her  under  the  impression,  certainly 
that  at  this  time  she  did  not  entertain  any  intention  to  make  a  disposition 
of  her  property  in  favour  of  Baker,  or  that  she  had  any  other  paper  of 
a  testamentary  nature  than  that  which  she  said  was  in  the  possession  of 
Mr.  Gray. 

Now  it  has  been  suggested  that  from  all  that  passed  on  this  occasion, 
it  is  to  be  collected  that  the  deceased  did  not  conceive  herself  to  be  in 
danger,  that  she  only  complained  of  shortness  of  breath,  and  thought 
she  should  soon  be  better ;  and  therefore,  and  on  that  account  alone 
postponed  the  execution  of  her  will ;  but  this,  considering  all  the  cir* 
ciUMtajiceflft  seems  hardly  possible    she  had  been  long  confined  to  her 


304  Bakbr  v.  Batt.  M.  T.  1836. 

bed,  so  that  it  is  difficult  to  conceive  that  she  should  have  so  far  deceived 
herself  as  to  her  real  state,  particularly  after  Mn  Hora  had  stated  to 
her  the  necessity  of  settling  her  affairs,  and  she  could  only  have  made 
use  of  the  expressions  attributed  to  her,  with  the  view  of  inducing  Mr. 
Brown  not  to  enter  upon  the  subject  of  her  will  at  that  time,  and  nothing 
further  than  what  has  been  alluded  to,  passed  between  them.  If  she  was 
sincere  in  what  she  said  to  Mr.  Brown  about  the  will  in  Gray's  hands, 
she  seems  to  have  had  no  intention  of  executing  it  in  the  form  in  which 
it  then  was,  though  she  might  adhere  to  the  su^tance  of  it ;  but  if  not, 
then  she  might  wish  to  avoid  importunity  upon  the  subject,  but  certainly 
it  will  not  warrant  an  inference  that  she  was  contemplating  the  execu- 
tion of  the  paper  of  the  20th  of  February ;  and  yet,  accord mg  to  Heath, 
she  had  on  the  morning  of  this  very  day,  held  a  long  conversation  with 
her  as  to  the  manner  in  which  she  meant  to  dispose  of  her  property,  in 
the  course  of  which  she  is  represented  to  have  declared  her  intentions 
almost  in  direct  conformity  with  that  instrument ;  certainly  when  Mr- 
Baker  left  her  on  that  morning,  he  had  no  idea  that  she  had  any  such 
intentions ;  he  intimates  nothing  of  the  kind  to  Brown  when  he  meets 
him,  beyond  saying  that  she  had  altered  her  mind  and  meant  to  give 
what  she  intended  for  her  poor  relations,  to  ^  them  at  her  death  and  not 
at  his;  whether  any  such  intention  was  expressed  to  him  by  the  de- 
ceased, there  may  be  considerable  doubt,  his  conduct  does  not  seem 
consistent  with  such  a  supposition,  for  on  going  to  London  he  calls  upon 
Gray  and  Temprell  and  has  a  conversation  with  them,  the  particulars 
of  which  for  reasons  before  assigned  it  is  not  necessary  to  state,  further 
than  that  it  is  evident  that  at  this  time  he  had  no  expectation  or  idea  that 
the  deceased  had  it  in  contemplation  to  execute  any  testamentary  act. 

After  having  seen  them,  he  has  also  an  interview  with  Mrs.  Temprell, 
what  passed  between  them  is  stated  by  Mrs.  Temprell  on  the  thirteenth 
article  of  the  allegation,  and  this  appears  to  have  been  the  first  time  of 
their  meeting  since  December,  1833,  when  the  report  before  referred  to 
had  been  set  about  by  Baker ;  Mrs.  Temprell  says  in  allusion  to  this 
circumstance,  that  **  Baker  seemed  at  first  very  confused  and  awkward, 
and  said  he  would  give  a  hundred  pounds  to  any  one  who  would  make 
out  that  he  had  said  so;"  and  after  some  short  conversation  on  that 
subject,  she  goes  on  to  state  what  he  said  to  her,  and  which  it  is  right  to 
give  in  the  words  of  the  witness  (on  the  thirteenth  article.)  "  He  pressed 
me  very  nrruch  to  go  and  speak  to  his  wife,  he  said  he  understood  there 
was  a  will  but  it  was  not  signed,  I  told  him  it  was  as  he  supposed,  but 
I  had  promised  her  not  to  trouble  her  again  on  that  subject.  '  Ob,'  he 
said,  *  he  did  not  want  me  to  ask  her,  her  wanted  to  ask  me,  her  wished 
to  sign  her  will ;'  I  said  that  altered  the  case,  and  he  then  from  himself 
pressed  me  to  go,  and  said  if  I  would,  he  would  come  up  and  fetch  me 
m  his  chaise  next  day,  he  said, '  her  was  very  bad,  her  was  a  dying  and 
could  not  live  many  days.'  I  told  him  it  was  not  of  much  matter  to 
him  whether  &he  signed  the  will  or  not,  for  she  had  left  the  greatest  part 
of  her  property  to  her  own  relations,  I  said  as  much  as  1,760/.,  and  that 
there  was  50/.  a  piece  to  the  Beasleys,  and  lOOL  to  Miss  Brown,  and 
she  had  left  me  100/. ;  but  I  said  there  was  a  something  for  his  family, 
I  did  not  tell  him  how  much,  I  said  if  she  don't  sign  it  her  relations  will 
get  it,  and  if  she  does  it  won't  make  much  difierence  to  you ;  *  well,'  he 
said,  *  let  it  be  how  it  would  he  wished  it  done ;'  and  as  ha  buttoned  his 
coat  to  go,  he  saidi  '  If  her  don't  leave  me  some  of  her  money,  I  don't 
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think  I'll  order  her  funeral,  still/  he  said,  '  no  matter,  he  wished  it 
simed,'  and  if  I  would  come  and  talk  with  her  he  should  be  very  much 
obliged,  and  so  at  last  I  promised." 

ISovr  this  communication  with  Mrs.  Temprell  is  of  sreat  importance. 
It  shows  not  onlv  that  Mr.  Baker  was  himself  extreme^  anxious  to  have 
a  will  executed  by  the  deceased,  and  that  he  despaired  of  being  able  to 
effect  it  by  his  own  influence  with  her ;  but  it  proves  also,  that  in  his 
opinion  the  deceased's  confidence  in  Mrs.  Temprell  continued  unabated, 
and  it  also  proves  that  at  this  time  he  was  acquainted  with  the  contents 
of  the  will  prepared  for  the  deceased  by  Gray,  and  that  it  was  unsigned 
at  this  time.  Now  it  is  admitted  that  this  interview  did  take  place,  and 
it  has  been  argued  upon  as  showing  the  disinterested  character  of  Baker's 
anxiety  for  the  execution  of  the  will,  inasmuch  as  although  he  was  aware 
that  the  contents  of  the  will  which  Mrs.  Temprell  had  referred  to  were 
unfavourable  to  him,  he  still  continues  desirous  that  she  should  go  to 
deceased ;  "  well,"  he  said,  *'  let  it  be  how  it  will  he  wished  it  done ;" 
but  it  does  unfortunately  appear  that  this  disinterested  anxiety  for  the 
interest  of  deceased's  relations  does  not  long  continue.  On  the  next  day, 
on  which  it  was  arranged  that  Mr.  Baker  should  call  upon  Mrs.  Temp- 
rell and  drive  her  to  Notting  Hill,  whilst  they  were  on  tneir  way  thither, 
Mr.  Baker  began  to  say  how  he  thought  the  deceased  ought  to  leave  her 
money,  and  Mrs.  Temprell  goes  on  to  depose,  *'  that  he  went  through  a 
plan  of  his  own,  quite  different  from  hers,"  and  concludes,  **  as  to  the 
rest  I  have  put  that  down  for  myself,  it's  only  about  1,000/.  or  some  such 
sum."  He  did  not  put  any  paper  into  Mrs.  Temprell's  hands  on  this 
occasion,  but  said  he  had  drawn  out  one  to  that  effect,  and  had  given  it 
to  Mrs.  Brown  at  the  house  (which  turns  out  to  be  the  fact,  although  it 
has  not  been  thought  proper  to  examine  Mrs.  Brown»  who  might  perhaps 
have  been  able  to  give  a  more  accurate  account  of  the  contents  of  the 
paper,  than  Mrs.  Temprell.)  Heath  states,  (to  the  seventh  Interrogatory) 
that  she  did  deliver  a  paper  to  Mrs.  Brown  and  Mrs.  Temprell  on  or 
about  Tuesday,  the  15tn  of  April ;  **  such  paper  had  been  given  to  her 
by  Mr.  Baker  with  directions  to  deliver  it  to  Mrs.  Brown.  He  did  not 
tell  her  the  contents,  or  purport  of  it,  nor  did  she  know  the  same  in  any 
way ;  but,"  she  adds,  "  I  do  believe  it  was  intended  as  instructions  for 
such  a  will  as  Mr.  Baker  wished  the  deceased  to  make,  I  so  believed 
from  what  took  place  on  the  occasion,  Mrs.  Brown  said  she  would  fetch 
Mr.  Brown  and  then  she  thought  it  would  be  done,  and  she  said  she  had 
rather  Mrs.  Temprell  should  go  up  and  read  it  to  her,  and  Mrs.  Temp- 
rell did  go  up,  but  presently  came  down  and  said  it  was  of  no  use,  and 
said  she  would  burn  it,  but  I  did  not  see  her  do  it."  ^ 

She  therefore  confirms  Mrs.  Temprell's  account  as  far,  at  least,  as  to 
her  visit  to  deceased  upon  the  15th  of  April;  to  the  delivery  of  a  paper 
by  Baker's  desire  to  Mrs.  Brown ;  to  the  conversation  between  Mrs. 
Brown  and  Mrs.  Temprell,  and  to  the  fact  of  Mrs.  Temprell  having  gone 
up  alone  to  the  deceased,  her  return  and  saying  it  was  of  no  use,  and 
that  she  would  burn  the  paper. 

Now  then  finding  Mrs.  Temprell  confirmed  by  this  adverse  witness  in 
so  many  particulars,  it  may  not  be  unreasonable  to  suppose  that  she  has 
stated  the  particulars  of  what  passed  on  this  occasiojQ  between  her  and 
the  deceased,  when  they  were  alone;  her  deposition  is  to  this  effect 
(thirteenth  article).  **  Bv  this  time  we  had  come  to  the  top  of  Notting 
Hill,  where,  instead  of  driving  to  the  house  which  is  at  some  distance 
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below,  he  sftid  he  W6uld  stop  there  and  feed  his  horse  if  I  would  walk 
in ;  I  accordingly  did  so,  I  observed  Mrs.  Brown  at  the  window,  and  on 

Soinff  in,  she  seemed  surprised  at  my  coming,  and  still  more  when  I  said 
[r.  caker  had  fetched  me,  so  that  we  met  there,  she  told  me  she  had  a 
paper  In  her  possession  which  Mr.  Baker  wfimted  her  to  read  to  the 
deceased,  bnt  she  did  not  like,  as  her  daughter's  name  was  in  it  for  a 
legacv ;  she  gave  me  the  pap^r  and  I  found  it  corresponded  with  what 
Mr.  Baker  had  told  me  in  coming  along,  and  I  said  as  I  had  been  brought 
so  far  id  it  1  would  go  Ihrough  with  it,  I  went  up  stairs  to  Mrs.  Baker, 
whom  I  found  much  worse  than  when  I  last  saw  her,  and  extremely  sur^ 
prised  to  see  me,  she  said  Mrs.  Temprell  the  moment  Mrs.  Brown  saw 
,  you  come  ig  at  the  rate  ahd  told  me,  I  was  sure  it  was  Baker's  doings 
to  fetch  you ;  Well,  f  then  told  her  all  and  opened  the  paper  and  began 
reading  it,  but  she  stopped  me  at  once  and  would  not  let  me  read  any 
more,  saying  in  a  way  of  ridicule, '  Mr.  Baker's  a  nice  man  indeed.'  I 
went  on  so  far  as  to  tell  her  that  he  had  left  himself  1,000/.  in  it,  and  she 
again,  in  a  solemn  manner,  declared  that  he  never  should  have  a  shilling 
more  of  her  money,  that  he  had  bad  enough  already,  and  that  she  never 
would  alter  that  will ;  but  she  declared  it  was  then  she  feared  too  late,  ahd 
if  she  died  without  signing  it  she  should  be  content,  as  sl)e  knew  how  the 
money  would  go  if  she  made  no  will ;  she  also  declared  she  was  most 
determined  to  have  a  person  to  attend  upon  her  who  would  keep  Baker 
altogether  away  from  her,  that  he  never  should  enter  her  presence  again 
while  she  was  alive,  that  when  she  was  dead  it  was  of  no  consequence ; 
but  she  added,  you  know  Mrs.  Temprell  how  quiet  has  been  recommend- 
ed to  me,  and  here  have  I  l>een  worritted  out  of  my  life  about  this  pro- 
Eerty,  but  it's  of  no  use,  I'm  determined  about  it,  and  I  have  often  sent 
im  out  of  my  room,  that  now  he  shall  never  enter  it  again ;  after  some 
more  similar  remarks  I  took  my  leave,  I  went  down  into  the  kitchen 
where  Mrs.  Brown,  Mrs.  Heath,  and  the  servant  were,  and  I  told  Mrs. 
Brown,  in  their  presence,  it  was  just  as  I  expected,  Mrs.  Baker  would 
have  nothing  to  do  with  the  will,  and  as  it  was  of  no  sort  of  use,  and  I 
felt  quite  angry  at  having  been  brought  from  my  home  in  such  a  manner, 
I  put  the  paper  into  the  kitchen  fire  where  it  was  burnt  in  all  their  pre- 
sence, and  said, '  you  see  she'll  die  without  a  will.' " 

Nothing  can  be  more  clear  and  decided  than  the  deceased's  conduct 
on  this  occasion ;  nothing  can  more  clearly  demonstrate  her  determina- 
tion not  to  leave  any  part  of  her  property  to  Mr.  Baker,  or  a  more  deter- 
mined adherence  to  the  will  prepared  by  Gray,  and  I  see  no  possible 
reason  to  doubt  that  what  Mrs.  Temprell  has  stated  is  perfectly  correct, 
or  the  sincerity  of  the  deceased. 

Now  if  all  this  really  did  pass,  how  extraordinary  will  appear  the 
account  given  by  Heath,  the  witness,  upon  whose  testimony  the  case  on 
behalf  of  Mr.  Baker  must  mainly  if  not  almost  entirely  depend ;  as  she 
is  the  only  individual,  to  whom  it  is  suggested,  that  the  deceased  nnade 
any  communication  as  to  her  testamentary  intentions  preparatory  to  the 
instructions  which  are  said  to  have  been  given  to  Baker,  on  the  16th  or 
17th  of  April,  and  which  led  to  the  asserted  execution  of  the  will  pro- 
pounded on  the  19th. 

It  will  be  recollected,  that  instructions  had  been  given  by  Baker  to 
Gamlen  to  prepare  a  will  for  execution,  on  the  8th  of  April  preceding, 
that  a  fair  copy  had  been  prepared :  and  that  on  the  afternoon  of  the 
14th  of  April,  Brown  had  gone  down  to  Netting  Hill  with  that  wiU  in 
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bis  pocket ;  with  respect  to  wbicht  however,  Baker  told  him  she  -  bad 
chaoged  her  mind»  aod  to  which  do  allusion  was  made  by  the  deceased 
in  her  conversation  with  Mr.  Brown,  the  only  paper  referred  to  being  that 
which  had  been  prepared  by  Gray ;  and  it  will  also  be  borne  in  mindt 
that  on  the  same  day,  the  interview  between  Baker  and  Mrs.  Tetnprell 
had  taken  place,  and  that,  in  consequence  of  what  had  then  passed,  Af  rs. 
Temprell  had  gone  to  the  deceasea  on  the  next  day,  and  had  produced 
to  her  a  paper  purporting  to  contain  a  disposition  of  her  prooerty,  drawn 
up  by  Baker,  and  delivered  to  her  by  Mrs.  Brown,  who  haa  received  it 
from  Mr.  Baker  for  the  purpose  of  endeavouring  to  prevail  upon  de- 
ceased to  sign  it,  but  that  sne  refused. 

Now  the  account  which  Heath  gives  is  this ;  it  is  on  her  examination 
on  the  second  article  of  the  condidit,  she  had  said,  on  the  first  article, 
that  the  deceased  told  her  that  she  had  had  her  money  settled  upon  her- 
self, and  she  could  make  a  will ;  but  she  told  me  if  sne  did  not  make  a 
will,  all  her  propertv  would  go  to  her  nephew,  James  Bait,  she  did  not 
say  how,  whether  by  her  marriage  settlement,  or  her  husband's  wiU, 
only  that  he  would  come  into  it  all  if  she  did  not  make  a  will.  She 
then  jypoes  on  to  depose  that,  '*  she  did,  however,  make  a  will,  and  I  saw 
her  sign  it,  and  I  witnessed  it.  I  did  so  in  manner  as  I  will  depose." 
She  then  proceeds  to  relate  the  manner  in  which  the  conversation  began 
add  the  purport  of  it ;  this  took  place  on  the  Monday,  a  week  before 
her  death,  this  was  on  this  same  14th  of  April.  "On  the  Monday,  ip 
the  week  before  she  died,  I  was  nursing  her  when  as  we  were  alone 
together  in  her  room,  the  front  room  on  the  first  floor  where  she  was 
confined  to  her  bed,  she  said  to  me,  Mrs.  Heath,  I  don't  think  I  shall 

Set  better  of  this  illness,  and  I  think  the  sooner  '  I  make  my  will  the 
etter,  or  words  to  that  effect.  I  replied  I  think  so  too,  Mrs.  Baker,  or 
to  that  effect.  She  then  went  on  to  tell  me  what  she  meant  to  do  with 
her  property.  She  said  she  should  like  to  leave  Mrs.  Beaseley's  children 
a  hundred  pounds  a  piece,  they  were  her  late  husband's,  Mr.  Phillips's, 
sister's  children,  there  are  six  of  them,  and  she  added,  she  should  like  to 
leave  Mr.  Phillips's  father  one  hundred  too,  and  Miss  Brown  two  hun- 
dred, that  is  a  daughter  of  her  late  husband's  brother,  her  name  is 
Phillips  too,  but  they  call  her  Brown,  because  her  mother  had  married 
again  a  man  of  that  name.  I  recollect  she  said  as  the  reason  whv  she 
gave  her  more  than  her  husband's  father,  that  Mr.  Phillips  was  old  and 
would  not  want  it  long,  and  one  hundred  would  be  enough  for  him. 
She  also  said  she  should  like  to  leave  her  own  brother's  children,  the 
three  Batis,  two  hundred  each ;  and  she  then  added,  Mr.  Baker  wants 
me  to  leave  him  the  whole  property  while  he  lives,  and  that  then  there 
will  be  more  for  the  others  afterwards ;  but  she  continued,  they  will  all 
expect  something  at  my  death,  and  thev'U  be  better  pleased  to  have  a 
something  now,  Tor  they  all  want  it,  and  they  can  so  mto  business  with 
it,  and  I  think  I  have  done  what's  right,  don't  you  think  so,  Mrs.  Heath  ? 
I  said,  indeed,  I  did  think  so.  This  is  as  near  as  I  can  recollect  what 
she  told  me  of  her  intentions  on  the  Monday,  but  she  did  not  at  that 
time  tell  me  anv  more,  nor  whether  she  should  leave  her  husband  any- 
thing, or  should  give  directions  to  any  body  to  make  a  will  for  her." 

Now  that  she  should  have  chosen  this  particular  time  to  make  this 
communication  to  Heath,  bcin^  the  first  occasion  on  which  she  had 
4nentioned  the  subject  to  her,  although  she  had  been  in  constant  attend- 
ance Mpon  her  for  twelve  we^k^  preceding,  does  appear  most  exlxaordi- 
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nary,  particularly  when  it  is  further  considered  that  this  must  hare 
immediately  followed  on  her  refusal  to  execute  the  paper  prepared  by 
Gamlen»  by  which  the  husband  was  to  have  the  whole  property  for  life; 
and  the  account  is  still  more  improbable  with  reference  to  what  passed 
between  the  deceased  and  Brown  on  the  afternoon  of  the  same  day,  and 
to  the  communication  between  Mrs.  Temprell  and  Baker.  But  if  the 
account  of  what  passed  on  this  day,  Monday  the  14th,  is  improbable  on 
the  face  of  it,  that  which  occurs  on  the  16tn  is  still  more  so,  for  in  the 
interval,  Mrs.  Temprell  had  visited  th^  deceased,  had  read  to  her  the 
paper  left  with  Mrs.  Brown  by  Baker's  desire,  which  she  had  refused 
to  execute,  and  had  declared  that  Baker  should  have  no  part  of  her 
property.    The  account  is  this : — 

"  I  recollect,  however,  on  the  Wednesday  she  was  worse,  and  said  to 
me, '  I  wish  my  business  was  settled/  I  asked  her  what  business,  and 
she  said  her  wfll,  and  she  should  like  to  have  it  settled,  and  said  she 
felt  so  much  fluttering  at  her  heart.  I  said  if  she  pleased  I  would  go 
down  and  tell  Mr.  Baker,  and  she  said  do  !  but  when  I  went  he  was 
gone  to  town.** 

And  the  person  she  sends  for,  is  Mr.  Baker  himself,  who,  however,  had 
left  the  house  before  he  i^eceived  the  message ;  but  on  his  return  on  the 
evening  of  the  same  dav,  he  is  as  Heath  states  alone  with  her  for  two 
hours,  at  tlie  end  of  which  time  Heath  goes  into  the  room  and  says  to 
her,  "  Mrs.  Baker  you  look  better,"  to  which  she  replied,  **  I  feel  more 
happy,  I've  given  Mr.  Baker  directions,  and  its  all  done  but  signing** — 
all  done  but  signing !  why,  it  had  all  been  done  but  signing  for  two 
months,  for  according  to  Baker's  account,  she  had  had  it  in  her  posses- 
sion from  the  20th  of  Feruary,  snugly  deposited  in  her  drawer,  from 
whence  it  must  have  been  taken  out  for  the  purpose  of  being  used  on 
this  occasion;  for  that  is  the  will  which  is  subsequently  executed,  and  it 
is  not  pretended  that  any  other' was  drawn  up;  and  strange  to  say,  not 
a  syllable  is  mentioned  to  Heath  of  such  a  paper  being  in  existence ;  for 
she  goes  on  to  say,  **  that  on  the  next  morning,  the  17th,  on  opening  the 
drawers  in  deceased's  bed-room,  in  the  middle  drawer,  she  saw  a  paper, 
which  she  had  not  before  seen  and  noticed  it  to  her;"  deceased  said  "  1 
suppose  its  my  will,  give  it  me,**  which  she  did ;  *'  deceased  took  it  and 
looked  at  it  off  and  on  for  nearly  an  hour;"  and  adds,  *'  she  could  not 
read  writing  much^  she  could  a  little,"  and  mentions  a  circumstance 
respecting  a  letter  from  the  doceased*s  late  husband's  brother,  which 
after  looking  at  it,  she  said  was  a  begging  letter;  and  so  this  poor 
woman  who  could  with  the  utmost  difficulty  contrive  to  read  enough  of 
a  letter  to  discover  that  it  was  a  begging  one,  is  to  be  taken  to  have  been 
looking  on  and  off  this  will  for  an  hour,  and  thereby  to  collect  a  know*- 
ledge  of  its  contents;  she  having,  during  two  month's  preceding,  had  an 
opportunity  of  referring  to  it  whenever  she  pleased,  and  it  having  been 
drawn  up  by  her  express  directions,  for  such  is  the  case  setup  by  Baker. 
The  whole  story  is  grossly  improbable ;  she  goes  on  to  describe  the 
paper  which  deceased  gave  her  to  replace  in  the  drawers,  saying,  *^  it 
only  wants  signing,  but  there  must  be  two  people  to  witness  it ;"  so  that, 
at  this  time,  sne  was  perfectly  aware  that  it  would  be  utterly  useless  to 
sign  it,  unless  in  the  presence  of  two  witnesses ;  but  she  goes  on  to  ask 
whether  Heath  will  be  one;  she  replies,  she  cannot  write;  deceased 
says  "  that's  of  no  consequence,  you  can  make  your  mark,"  and  then 
adds,  '*  I  should  like  Mrs.  Foweraker  to  be  the  other  witness/*  that  is 
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Mr.  Baker's  sister,  but  she  did  not  desire  she  should  be  sent  for;  and  the 
witness  then  says  that  Mrs.  Foweraker  was  in  the  habit  of  coming  to 
see  her,  but  she  had  not  come  before  for  a  fortnight ;  but  Mrs.  Baker 
said,  ^*  perhaps  she  will  come  before  the  week  is  over  ;*'  and  it  did  so 
happen  that  she  came  the  next  day,  "  but  only  to  ptiy  her  a  visit."  Now 
then  the  intention  of  the  witness  is,  to  represent,  that  contrary  to  her 
usual  habits,  Mrs.  Foweraker  had  not  been  to  see  the  deceased  for  a 
fortnight,  that,  that  was  an  unusual  length  of  time  for  her  to  absent  her- 
self; and,  therefore,  that  there  was  nothing  extraordinary  in  the  deceas- 
ed's apprehension  of  a  visit  from  her  in  the  course  of  the  week,  or  in  the 
fulfilment  of  her  augury,  by  the  appearance  of  Mrs.  Foweraker  so 
opportunely. 

Now  what  says  Mrs.  Foweraker,  on  the  first  article  of  the  condidit, 
**  she  has  visited  them  since  their  marriage,  and  staid  a  few  days  with 
them  at  Gravesend,  she  has  also  staid  with  them  at  their  house,  Boyne 
Terrace,  Netting  Hill ;"  but  at  what  time,  or  on  what  occasion  she  does 
not  inform  us,  whether  within  the  last  six  months  or  any  other  time ; 
but  she  adds  she  went  to  see  her  on  the  18th  of  April,  that  is  Friday. 
**  I  had  heard,''  she  says,  '*  she  was  ill ;"  why  she  had  been  ill  and  con- 
fined to  her  house  from  December,  1833 ;  "  but  at  that  time  I  was  ill 
myself,  I  had  been  confined  to  my  bed  six  weeks ;  but,  being  then  better, 
went  to  see  her,  not  intending  to  stay,  but  deceased  reouested  me  to  do 
80,  and  I  remained  there  all  nieht."  At  all  events,  then  Mrs.  Foweraker 
had  not  been  to  visit  deceased  for  six  weeks  before  the  18th  of  April; 
**  she  had  heard  of  her  illness,"  which  had  certainly  much  increased 
from  the  month  of  February,  when  Mr.  Hora  was  called  in  for  the 
second  time,  and  it  is  plain  that  she  had  not  visited  the  deceased  since 
her  illness,  and  it  is  not,  therefore,  by  any  means  improbable  that  she  had 
not  seen  her  for  two  months,  or  perhaps  a  longer  time. 

Now  it  is  said,  that  this  is  no  sucn  contradiction  between  the  wit- 
nesses as  to  infer  perjury  on  the  part  of  Heath,  and  perhaps  that 
observation  may  be  well  founded ;  but  it  certainly  is  a  most  extraordinary 
circumstance,  that,  the  deceased  should  have  selected  a  person  to  be  a 
witness  to  her  will,  whom  she  had  not  seen  for  six  weeks,  perhaps  two 
months,  on  the  bare  speculation  (for  no  person  is  sent  to  her)  that  she 
might  possibly  come  oefore  the  expiration  of  the  week.  But  was  she  in 
other  respects,  a  likel v  person  to  be  selected  as  a  witness  7 

In  answer  to  the  fifth  Intorrogatory,  Heath  says,  that  **  when  she  was 
first  taken  ill,  she  had  a  great  dislike  to  Mrs.  Foweraker,  Mrs.  Tem- 
prell  had  said  some  ill-natured  things  against  her  which  Mrs.  Baker  at 
first  believed,  but  after  a  time  did  not  notice  them" — "  but  latterly  Mrs. 
Foweraker  has  staid  on  more  than  one  occasion  at  the  bouse,  and  the 
deceased  has  asked  her  so  to  do,  and  not  requested  that  she  might  be 
sent  away ;"  and  on  her  second  examination,  in  answer  to  the  seventh 
Interrogatory,  she  says,  *<  I  know  that  deceased  had  a  sreat  dislike  to 
Mrs.  Foweraker,  she  requested  that  she  might  not  nurse  her,  but  not  th'at 
she  miffht  be  kept  altogether  away  from  her,  her  fallout  with  Mrs.  Fow- 
eraker bad  been  made  up,  and  Mrs.  Baker  herself  told  me,  that  she  had 
found  out  that  it  was  more  Mrs.  Temprell's  doing  than  Mrs.  Fowera- 
ker*s,  but  I  never  could  make  out  what  it  was,  I  am  sure,  however,  that 
during  the  time  I  nursed  her,  the  deceased  was  not  averse  to  seeing  her 
as  a  visiter,'  for  she  came  several  times,  and  deceased  was  glad  to 
see  her." 


310  Baker  t^.  Batt.  M.  T.  1836. 

The  M^itness  does  not  state  at  what  time  the  quarrel  took  place,  at 
what  time  a  reconciliation  was  effected,  or  when  the  last  visit  was  paid ; 
certain  it  is  that  it  was  not  within  six  weeks,  and  this  makes  the  account 
still  more  improbable  and  certainly  gives  rise  to  a  conjecture,  that  the 
selection  of  Mrs.  Foweraker  was  the  act  of  Mr.  Baker,  rather  than  that 
of  the  deceased.  This  is  what  passes  on  the  17th  of  April,  between 
Mrs.  Heath  and  deceased.  On  the  next  day,  Mrs.  Foweraker  visits  the 
deceased,  and  upon  her  getting  up  to  take  leave,  deceased  requests  her 
to  stop ;  from  Foweraker's  account,  nothing  passes  on  the  subject  on 
that  day  between  her  and  deceased ;  but  on  the  next  morning,  the  19th, 
the  alleged  execution  takes  place,  and  certainly  nothing  can  be  more 
strong  than  the  evidence  ot  this  witness  to  the  observance  of  all  the 
requisites  for  the  due  execution  of  a  will,  (and  which  she  repeats  In 
answer  to  the  second  Interrogatory)  but  the  question  is,  whether  she  hae 
deposed  in  such  a  manner  as  to  be  entitled  to  implicit  credit,  under  all 
the  circumstances.  Upon  her  second  examination,  on  the  first  artide* 
after  having  spoken  of  the  attention  paid  by  Mr.  Baker  to  the  deceasedi 
she  says,  on  the  subject  of  her  intentions  to  benefit  her  husband  or  his 
children  by  her  will,  she  never  heard  her  say  much,  izideed  she  says,  ^  I 
never  heard  her  speak  at  all  on  the  subject  till  the  liaat  week  of  her  li£s, 
and  then  on  occasion  of  her  feeling  so  ill»  and  saying  she  did  not  think 
she  should  live,  and  she  wished  the  business  was  settled,  and  that  she 
wished  me  to  be  a  witness  to  it;  she  did  speak  of  it,  she  said  she 
should  leave  her  relations  legacies,  and  that  Mr.  Baker  was  to  have 
the  rest,  but  she  said  there  would  not  be  much  for  him  after  all  the  lega« 
cies  were  paid."  On  her  former  examination,  she  had  said  that  de- 
ceased did  not  say  whether  she  would  leave  her  husband  anything — 
this  seems,  therefore,  an  after-thought — and  the  remark  as  to  the  small 
amount  of  the  benefit  to  him  is  not  very  probable  to  have  been  made  by 
her,  considering  that  it  will  amount  to  nearly  1,000/.,  and  thkt  she  had 
refused  to  execute  the  will  suggested  by  him,  by  which  she  was  to  hav« 
a  legacy  to  that  amount. 

\Jpon  the  sixth  article,  on  her  second  examination,  this  witness  has 
mentioned  incidentally  a  circumstance  on  which  much  stress  has  been 
laid,  but  which  would  more  naturally  have  found  its  place  in  her  exami- 
nation on  the  condidit,  and  it  is  this;  that  in  speakinff  of  the  capacity  of 
deceased,  at,  and  during  the  whole  of  her  illness,  and  up  to  the  moment 
of  her  death,  and  particularly  on  the  19th  of  April,  the  day  the  will  was 
executed ;  she  says  on  the  day  before,  that  is,  on  Friday  the  18th,  **  she 
told  me  to  take  Mr.  Hora  into  the  next  room  to  show  the  will  to  him,  in 
order  that  Sarah  might  not  know  of  it,  she  did  not  say  why  he  was  to 
see  it,  nor  did  1  hear  anything  of  their  discourse ;  I  merely  mention  it  tp 
show  how  well  she  was  in  her  mind,  and  bow  able  she  was  to  make  her 
will,"  &c. 

Now  on  this  circumstance  so  incidentally  mentioned,  a  great  deal  of 
argument  has  been  founded.  It  has  been  asked  if  any  purpose  of  fraud 
was  to  be  answered,  why  should  this  paper  have  been  shown  to  Mr. 
Hora,  as  one  word  mentioned  by  him  to  deceased  would  have  imme^ 
diately  discovered  the  fraud  and  defeated  the  purpose  of  the  parties ;  wi 
this  is  certainly  true ;  but  a  good  deal  will  depend  upon  the  manner  ia 
which  this  communication  was  made  to  Mr.  Hora.  If  Heath  told  him 
that  it  was  by  the  desire  of  the  deceased  that  she  showed  hhn  the  paper, 
the  probability  would  certainly  be,  that  he  would  mention  tlie  subject  to 
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hef ,  and  the  conseooencefl  sucgetted  might  have  followed ;  but  if  it  was 
fehown  to  him  by  lieath  as  of  her  own  accord,  without  mentioning  that 
h  was  by  desire  of  deceased,  then  Mr.  Hora,  who  had,  as  he  says,  ap- 
plied to  and  urged  the  deceased  to  settle  her  affairs,  but  who  had  been 
silenced  by  her,  and  desired  never  to  mention  the  subject  again,  there 
was>  perhaps,  not  much  danger  to  be  apprehended;  but  it  certainly  is 
somewhat  eltraordinary  that  if,«as  Heath  says,  this  communication  was 
made  to  Mr.  Hora  by  desire  of  deceased,  that  she  should  not  have  made 
any  allusion  to  it,  and  that  she  should  not  have  asked  him  to  be  a  witness 
to  it,  particularly  if,  as  Heath  says,  this  took  place  on  Friday  the  IStfa, 
probably  before  the  arrival  of  Mrs.  Foweraker,  of  whose  intention  to 
visit  her  on  that  day  the  deceased  could  not  have  been  aware.  But  let 
ns  see  what  account  Mr.  Hora  gives  of  this  circumstance ;  speaking  of 
his  attendance  upon  her,  and  of  the  state  of  her  case,  he  says,  he  has  no 
memorandum  of  having  attended  upon  her,  but  he  has  no  doubt  that  he 
did,  and  he  mentions  bavins  met  Baker  going  to  London,  as  he  was 
ffoing  to  visit  the  deceased  ;  Baker  said  the  deceased  was  better,  **  she 
has  made  her  will,"  and  this  he  believes  was  on  the  19th  of  April,  and 
certainly  agrees  with  the  case  set  up  that  the  will  was  not  executed  till 
that  morning ;  and  at  the  conclusion  of  his  deposition,  he  mentions  the 
circumstance  of  Heath  having  put  this  paper  into  his  hands  saying,  Mrs. 
Baker  has  made  her  will ;  and  on  his  observing  that  it  was  not  signed. 
Heath  pointed  out  to  him  a  little  cross  upon  it,  but  he  took  very  little 
notice  of  it  Now  then  it  is  quite  clear,  tnat  whenever  this  paper  was 
shown  to  Hora,  it  had  not  been  executed  as  it  at  present  appears ;  if 
this  was  on  the  Friday  morning,  of  course  the  signature  of  the  witnesses 
would  not  have  appeared ;  but  if  on  the  Saturday  morning,  as  is  clearly 
the  strong  impression  on  the  mind  of  Mr.  Hora,  and  from  the  expression 
made  use  of  by  Baker,  **  that  she  had  made  her  will,"  it  is  more  proba- 
ble to  have  taken  place  on  that  day ;  there  does  seem  some  room  for 
doubting,  at  least,  whether  the  execution  of  this  instrument  did  take 
place  in  the  presence  of  witnesses,  and  for  suspecting  that  the  mark  was 
put  in  their  absence,  whether  by  deceased  or  not,  and  then  that  they 
signedtheir  names  afterwards. 

For  what  purpose  could  the  deceased  have  made  the  mark  to  it  on 
the  Thursday  night  7  As  Mrs.  Foweraker  says,  her  brother  told  her 
she  had,  for  she  knew  that  the  presence  of  two  witnesses  was  neces- 
sary ;  and  when  the  court  sees  that  this  small  cross,  which  is  on  all 
hands  admitted  to  have  been  on  the  paper,  is  so  completely  covered  by 
the  mark  now  appearing  upon  it,  as  to  render  it  imperceptible ;  it  does 
seem  to  countenance  a  suspicion  that  the  court  has  not  the  real  state  and 
course  of  the  transaction  laid  before  it,  and  that  the  mark  purporting  to 
be  that  of  the  deceased  was  made  by  some  person  having  more  com- 

Klete  command  over  her  hand,  than  in  her  weak  state  she  could  possibly 
ave  had. 

I  do  not  think  it  necessary  to  advert  more  particularly  to  the  evidence 
of  Mrs.  Foweraker,  to  the  general  circumstances  of  the  execution ;  she 
deposes  much  to  the  same  effect  as  Heath,  though  not  so  much  in  detail, 
for  if  Heath's  account  does  not  satisfy  me  of  the  genuineness  of  the  tran- 
saction, there  is  nothing  in  Mrs.  Foweraker's  which  can  supply  the 
deficiency ;  and  I  confess  that  looking  to  all  the  circumstances  of  the 
case,  I  am  of  opinion  that  it  is  one  of  a  most  suspicious  character ;  that 
the  disposition  contained  in  the  paper  propounded,  is  not  proved  to  my 
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satisfaction  to  be  such  as  it  was  probable  that  the  deceased  wotdd  have 
made,  or  wished  to  be  carried  into  execution.  I  think  the  conduct  of 
Baker,  the  husband — the  party  conveying  the  instructions  for  the  pre- 
paration of  this  instrument,  from  whence  he  is  to  derive  a  considerable 
nenefit,  which  it  is  my  conscientious  opinion,  it  was  not  the  intention  of 
the  deceased  to  confer  upon  him — his  misrepresentation  to  Mr.  Gamlen 
of  the  cause  of  deceased's  inability  to  write ;  his  declining  the  attend- 
ance of  Mr.  Gamlen  when  oflTered ;  the  applications  which  he  made  to 
difierent  persons  to  set  a  will  executed  by  the  deceased,  and  the  nature 
of  the  disposition  to  tiis  own  advantage :  his  conduct  altogether  savours 
too  much  of  fraudulent  contrivance  to  entitle  him  to  any  favourable  con- 
sideration; and  I  am  further  of  opinion  that  the  account  given  by 
Heath,  is  marked  in  many  parts  with  such  circumstances  of  improba- 
bility, as  to  prevent  the  court  from  giving  her  that  degree  of  credit 
which  would  enable  it  to  decide  in  favour  of  the  validity  of  this  paper ; 
I  therefore' pronounce  against  it,  and  condemn  Mr.  Baker  in  costs. 


CHANGES  IN  THE  ECCLESIASTICAL  COURTS. 


IN  MICHAELMAS  TERM,  1834. 

The  Right  Honourable  Sir  Herbert  Jenner,  Knt.  took  his  seat  as 
Dean  of  the  Arches,  and  Judge  of  the  Prerogative  Court  of  Canterbury. 
The  Right  Honourable  Sir  John  Nicholl  having  retired  in  the  Long 
Vacation. 

Sir  John  Dodson,  Knt.,  was  appointed  his  Majesty's  Advocate  (Tcneral, 
vice  Sir  Herbert  Jenner. 


REPORTS  OF  CASES 

ARGUED  AND  DETERMINED 
Ilf  THE 

ECCLESIASTICAL   COURTS 

AT 


CONSISTORY  COURT  OF  LONDON. 


RAY  against  SHERWOOD  and  RAY-— p.  173. 
On  admission  of  the  Libel. 


The  sanrioe  of  a  citAUon  sufficient  to' constitute  pendency  of  suit 

Held^  That  the  father,  ipta  father,  has  not  sufficient  interest  to  institute  a  suit  in  the  dvil  ftrm 
fbr  the  purpose  of  annulling  the  marriage  of  his  daughter,  when  of  age. 


PREROGATIVE  COURT  OF  CANTERBURY- 

HAYLE  against  HASTED  and  PIERSON.— p.  236. 


On  Petition. 


A  sentence  in  favour  of  a  draft  will  pronounced  in  a  suit  against  the  ezecntors  of  a  former  will, 
u  binding  on  the  legatees  named  therein ;  unless  fraud  or  coUusion  can  be  shown  between 
the  parties  to  the  suit,  or  negleet  or  mismanagement  in  the  ooiidaet  of  it 

Judgment — Sir  Herbert  JsifrirER. 

In  this  case  Fanny  Newson,  the  deceased,  died  a  spinster,  on  the  14th 
December,  1833,  at  the  advanced  age  of  eighty-five  years,  leaving  two 
sisters,  Elizabeth  Hinton,  widow,  and  Martha  Smith,  also  far  advanced 
in  years,  and  possessed  of  property  to  the  amount  of  25,000/. 

On  the  26th  of  March,  1832,  she  executed  a  will,  in  the  presence  of 
two  witnesses.  At  this  time,  Mary  Newson,  another  sister,  was  living, 
but  she  diQd  in  August,  1833.  The  deceased  also  executed  a  codicil  to 
her  will,  on  the  Idt  Noveinber,  1833.  By  the  will  she  gave  all  her  three- 
and-half  per  cent  stock  to  her  executors,  in  trust  for  her  sister,  Mary 
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NewsoD,  for  life,  and  after  her  decease,  in  e^ual  moieties  to  her  sister, 
Mrs.  Hinton,  and  her  daughter,  Mrs.  Hayle,  independent  of  her  husband, 
for  their  joint  lives,  and  on  the  death  of  either  of  them,  the  survivor  was 
to /have  the  whole  for  her  life ;  on  the  death  of  the  survivor,  the  principal 
was  to  go  to  Mr.  James  Newson. 

She  also  gave  100/.,  three  per  cents.,  to  Mrs.  Smith ;  500/.  three  per 
cents,  to  Mrs.  Hinton,  and  a  like  sum  to  Mrs.  Hayle ;  and  100/.  three 
per  cents,  to  each  of  her  executors.    She  then  gave  the  residue  of  her 

f)roperty  to  her  sister,  Mrs.  Hinton,  and  Mrs.  Hayle  during  their  joint 
ives,  and  the  life  of  the  survivor,  and  at  the  decease  of  the  survivor,  the 
principal  to  be  equally  divided  between  Mary,  the  wife  of  Captain  Edwin 
Bloomfield,  Caroline  Newson,  and  Ann  Newson;  and  she  appointed  the 
Rev.  Mr.  Hasted,  of  Bury  St.  Edmunds,  and  Mr.  Jasper  Pierson,  of 
Framlingham,  executors  and  trustees.  The  codicil,  which  is  without 
date,  but  which  appears  to  have  been  executed  on  the  1st  November, 
1833,  and  attested  by  Mr.  Serjeant  Taddy,  bequeaths  to  the  Rev.  John 
Smith,  of  Dilhorn,  50Q/.  three  per  cents.,  and  to  the  Rev.  John  Taddy,  of 
Northill,  Bedfordshire,  500/.  three  per  cents.,  in  addition  to  his  legacy  of 
100/.  in  the  will;  this  codicil  being  written  on  the  same  sheet  of  paper 
as  the  will. 

Shortly  after  the  death  of  the  deceased,  the  executors  were  sworn  to 
the  execution  of  the  will  and  codicil,  but  in  consequence  of  the  will  con- 
taining a  direction  that  *'  in  case  the  deceased  should  leave  any  paper  in 
her  handwriting  with  gifts  or  directions  of  any  sort,  they  were  to  be 
considered  as  part  of  her  will ;"  it  became  necessary  to  make  a  search 
amongst  her  papers,  to  ascertain  whether  there  were  any  such  in  exist- 
ence ;  and  the  result  was,  that  several  papers  of  a  testamentary  charac- 
ter written  upon  scraps  of  paper,  some  signed,  and  some  unsigned,  were 
discovered.  The  advice  of  counsel  was  then  resorted  to,  and  the  exe- 
cutors were  advised  they  could  not  act  with  safety  to  themselves  without 
the  judgment  of  the  proper  court,  as  to  the  papers  which  were  entitled  to 
probate ;  and,  as  in  the  course  of  the  communications  with  counsel,  a 
draft  of  a  new  will,  of  a  subsequent  date  to  the  codicil  prepared  for  the 
deceased,  was  produced,  the  parties  were  further  advisea,  that  the  whole 
of  the  circumstances  should  be  communicated  to  Mr.  Newson,  the  resi- 
duary legatee,  that  he  might  take  advice  as  to  the  propriety  of  propound- 
ing that  paper,  he  being  entitled  under  it  to  a  considerably  larger  interest, 
than  under  the  will  of  March,  1832. 

In  pursuance  of  the  advice  he  received,  Mr.  Newson  propounded  the 
draft  will,  which  would,  in  effect,  if  established,  revoke  the  former  will 
and  codicil,  and  reduce  very  materially  the  benefit  to  Mrs.  Hinton  and 
Mrs.  Hayle.  Mr.  Hasted  and  Mr.  Pierson  were  executors  in  both  papers, 
and  they  were  made  parties  in  the  cause  then  instituted,  and  as  such, 
opposed  the  draft  will,  and  prayed  probate  of  the  will  of  the  6th  March, 
1832,  and  of  the  codicil  of  the  Ist  November,  1833 :  thus  in  effect,  repre- 
senting and  protecting  the  interests  of  all  the  parties  benefitted  under 
those  instruments  respectively. 

Affidavits  as  to  scripts  were  brought  in  on  both  sides,  and  annexed  to 
them  were  the  various  scraps  of  paper  which  had  been  found,  together 
with  the  will  of  March,  1832,  the  codicil  of  November,  1838,  and  the 
draft  will;  so  that  the  court  bad  all  the  papers  before  it. 

On  the  28th  April,  1834,  a  proctor  appeared  for  Mr.  Newson,  the  resid- 
uary legatee  in  the  draft  will,  and  another  proctor  for  Mr.  Hasted  and  Mr. 
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Pierson,  the  eaectHora  in  the  will  of  October,  lB9d.  Oa  the  first  Bessioa 
of  Trinity  Term,  27th  May,  1634,  the  ftflidaviU  as  to  scripts  were 
brought  in ;  the  draft  will  was  opposed  and  |Nropounded,  the  allegation 
propounding  it  being  tMrought  io  on  the  secona  session,  the  4th  Jufe, 
1834- 

On  the  third  sesnon,  the  14th  June,  (he  aliegatioo  was  admitted,  after 
opposition,  and  two  witnesses  were  produced*  On  the  fourth  session, 
84th  June,  publication^— the  witnesses  produced  being  first  ^jcanoined — 
was  prayeo,  and  the  cause  was  assigned  for  sentence  on  the  second 
assignation  on  the  bynday.  On  the  10th  July,  the  case  came  on  for 
hearing,  when  it  was  argued  by  counsel  on  both  sides,  and  the  judge 
pronounced  for  the  validity  of  the  draft  will  propounded,  as  the  last  wll 
of  the  deceased,  and  the  probate  was  accordingly  taken  by  Mr.  Hasted 
and  Mr.  Pierson  the  executors. 

These  were  the  steps  taken  after  the  death  of  the  deceased,  and  it 
does  not  appear  to  me  that  any  undue  haste  or  precipitation  has  been 
used,  for  the  deceased  having  died  on  the  14th  DeceoilMsr^  1833,  probate 
is  not  taken  till  the  10th  of  July,  1834,  and  the  progr^  of  ibe  cause 
through  its  different  stages  occupied  from  the  S7th  April  to  that  period, 
which,  considering  that  there  was  only  one  abort  alegatioo,  on  which 
not  more  than  three  witnesses  were  examined*  was  ample  space  for  the 
purpose. 

Probate  having  been  taken  by  the  executors  they  proceeded  to  act 
under  it,  the  legacies  were  paid,  and  the  efiects  administered ;  but  in 
April,  1835,  an  application  was  made  to  the  court  for  a  decree,  calling 
upon  the  executors  ''  to  bring  in  the  probate  and  show  cause  why  it 
should  not  be  revoked  and  pronounced  null  and  void,  as  having  been  ob- 
tained by  fraud  and  collusion  between  the  pretended  executors,  or  one  of 
them,  and  the  pretaided  residuary  legatee,  to  the  prejudice,  and  without 
the  knowledge,  o[  the  said  Elizabeth  Hinton,  and  Fanny  Hayle;"  the 
words  which  the  court  has  just  used,  are  those  of  the  afiidavit  on  which 
the  motion  for  the  decree  was  founded*  and  which  afl^avit  is  dated  the 
15th  April,  1836. 

FraiKl  and  collusion  being  alleged,  the  court,  as  it  was  bound  to  do, 
directed  the  decree  to  issue,  calling  upon  the  executors,  not  in  the  first 
instance  to  bring  in  the  probate,  but  to  show  cause  why  it  should  not  be 
revoked,  as  having  been  fraudulently,  and  under  false  pretences,  obtained. 

An  appearance  was  given  for  the  executors,  and  an  act  on  petition 
has  been  entered  into,  containing  the  grounds  upon  which  the  several 

Sarties  rest  their  case,  and  affidavits  have  been  exhibited  on  both  sides : 
frs.  Hinton  having  died  in  February,  1835,  Mrs.  Hayle  is  the  only  party 
before  the  court,  praying  the  revocation  of  the  probate. 

This  paper  havioff  been  regularly  propounded,  and  witnesses  exa- 
mined in  support  of  it,  and  a  sentence  pronouncing  for  its  validity 
recorded ;  the  executors  of  the  former  will  having  been  parties  to  the 
suit;  it  seems  to  be  admitted  that  according  to  the  practice  of  this 
court,  it  is  not  competent  either  to  the  parties  to  that  suit,  or  to  those 
whose  interests  may  have  been  affected  by  it,  to  call  in  the  probate  of 
it,  and  to  require  that  it  should  be  repropounded,  unless  it  can  be  shown 
that  there  has  been  fraud  or  collusion  practised  to  their  prejudice,  or 
that  there  has  been  neglect  or  mismanagement  in  the  conduct  of  the 
suit ;  and  this  upon  tlie  principle,  that  the  executors  in  the  former  will 
represent,  and  are  the  protectors  of  the  legatees  under  it,  being  specially 
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entrusted  by  the  deceased  with  the  care  and  management  of  her  property, 
and  to  see  her  intentions  carried  into  effect ;  and  who  must  be  presumed 
to  have  performed  their  duty  with,  fidelity  until  the  contrary  is  proved. 
Cases(a)  have  been  cited,  in  which  this  doctrine  has  been  adopted  and 
acted  upon  by  this  court,  but  to  which  it  is  hardly  necessary  to  advert 
in  detail,  since  as  a  general  proposition,  the  principle  does  not  seem  to 
be  disputed ;  though  it  was  said  that  it  is  not  universally  true  in  its  full 
extent ;  and  that  me  present  case  was  distinguished  from  any  that  had 
preceded  it,  inasmuch  as  the  same  executors  were  appointed  by  both 
wills,  and  therefore  had  the  same  interest  under  each ;  so  that  it  was 
immaterial  to  them  which  was  pronounced  for ;  but  this  does  not  in  my 
opinion  form  any  real  ground  of  distinction,  for  the  executors  were 
bound  to  the  best  of  their  ability  to  defend  the  interests  of  the  legatees 
under  the  first  will,  of  which  they  stood  before  the  court  prating  probate, 
and  which  they  must  be  taken  to  have  considered  as  containing  the  last 
will  of  their  testator,  and  which  as  such  it  was  their  duty  to  see  carried 
into  efiect ;  for  it  is  not  the  interest  of  the  executors,  but  the  intention  of 
the  testator  which  is  to  be  attended  to. 

Upon  the  ground,  therefore,  that  the  executors  have  the  same  interest 
under  both  wills,  I  do  not  think  that  the  case  is  distinguished  from  those 
which  have  been  adverted  to  in  argument ;  and  the  parties  praying  the 
revocation  of  the  probate  already  granted,  must  show  some  other 
ground  to  induce  the  court  to  comply  with  the  prayer  of  their  petition. 

Now  there  are  two  other  grounds  upon  which  this  petition  rests : 

First,  Fraud  and  collusion  between  the  residuary  legatee  and  the 
executors  in  the  first  will 

Secondly,  Fraudulent  concealment  of  the  existence  and  of  the  purport 
of  the  draft  will,  and  of  the  suit  that  was  pending  with  respect  to  it, 
from  the  parties  materially  interested  in  it,  to  their  prejudice. 

If  either  of  these  grounds  is  estabUshed,  it  is  admitted,  as  indeed  it 
could  not  have  been  denied,  that  the  principle  before  mentioned,  that  the 
executors  bind. the  legatees,  fails,  ana  that  the  court  is  bound  to  give  the 
parties  the  opportunity  of  bringing  forward  their  case. 

The  facts. stated  in  the  affidavits  have  been  brought  to  the  notice  of 
the  court  with  great  particularity,  and  have  been  fully  discussed.  The 
court  has  also  read  them  through  with  great  attention,  but  it  does  not 
seem  necessary  to  advert  to  them  again  with  much  minutensss  of  detail, 
for  the  general  circumstances  are  pretty  much  the  same  in  both  sets  of 
affidavits,  and  many  of  the  facts  as  to  which  they  differ,  are  not,  in  the 
view  of  the  court,  material  to  the  decision  of  the  case. 

The  parties  directly  charged  with  the  fraud,  are  Mr.  Pierson,  one  of 
the  executors,  and  Mr.  Newson,  the  residuary  legatee ;  Mr.  Hasted,  the 
other  executor,  is  not  implicated  in  the  charge,  it  being  expressly  stated 
in  the  first  affidavit  of  Mrs.  Hayle,  that  **  she  has  no  reason  to  know,  or 
to  believe,  that,  the  aforesaid  Rev.  H.  Hasted  was  either  party  or  privy 
to  any  such  fraud  or  collusion :"  and  yet  it  is  rather  singular,  that  of  the 
two  executors,  he  has  taken  the  most  active  part  in  the  executorship 
affiurs,'in  consequence  of  his  residing  nearer  to  the  spot  where  they 
were  to  be  transacted— but  it  would  indeed  seem  difficult  to  conceive 

(a)  CtMn  T.  loafer,  2  Hue.  399 ;  Medley  t.  Wood,  1  Haf r.  645 ;  iVeteeU  v.  Weeks,  3 
PhillS3i. 
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'why  be  should  have  been  a  party  to  a  fraud,  not  having  apparently 
at  least,  any  interest  one  way  or  the  other. 

It  would  have  been  eaually  difficult  to  assign  any  reason  for  Mr. 
Pierson  having  lent  himself  to  the  fraud,  as  he  also  has  as  little  interest 
as  his  co-executor  Mr.  Hasted,  were  it  not  that  he  is  the  brother-in-law 
of  Mr.  Newson,  and  may  therefore  be  presumed,  as  was  suggested,  to 
have  had  an  inclination  to  support  the  interest  of  the  latter. 

But  though  Mr.  Pierson  and  Mr.  Newson  are  the  only  persons  ex- 
pressly charged  with  fraud  and  collusion,  there  are  pretty  strong  aver- 
ments tending  to  implicate  Mr.  Dalton,  the  drawer  of  both  wills,  and 
who  seems  also  to  have  been  the  confidential  solicitor  of  the  deceased 
and  her  family,  or  at  least  of  some  parts  of  it,  and,  as  far  as  appears,  to 
be  generally  at  least  of  a  respectable  character,  and  to  have  had  no 
reason  to  esoouse  the  cause  of  Mr.  Newson  in  preference  to  that  of  Mrs. 
Hinton  and  Mrs.  Hayle,  except,  as  he  has  been  described,  as  the  joint 
solicitor  of  Mr.  Newson  and  Mr.  Pierson  ;  but,  be  that  as  it  may,  it  is 
from  their  conduct  and  acts  that  the  parties  are  to  be  judged.  What 
then  are  the  facts  upon  which  reliance  is  placed,  to  establish  this  charge 
of  fraud  1  That  immediately  after  the  death  of  the  deceased,  a  commu- 
nication was  made  to  Mrs.  Hinton  and  Mrs.  Hayle  of  the  benefit  which 
they  were  to  derive  under  the  will  of  March,  1832.  The  letter  convey- 
ing the  information  is  from  Mr.  Pierson,  and  is  dated  21st  December, 
1833,  a  week  after  the  death  of  the  deceased ;  it  is  not  necessary  to 
read  the  contents  of  the  letter,  inasmuch  as  it  is  too  clear  to  admit  of  a 
doubt  that  at  this  time,  and  indeed  until  long  after,  the  writer  was  not 
aware  that  there  were  any  other  papers  of  a  testamentary  character  in 
existence, 

Mr.  Dalton  had  indeed  shown  the  draft  of  the  will  to  Mr.  Hasted, 
about  the  20th  December,  but  it  is  expressly  sworn  that  Mr.  Pierson 
knew  nothing  of  it  until  after  the  12th  of  March,  1834,  when  he  was 
furnished  with  a  copy  of  counsel's  opinion  dated  on  that  day. 

Mr.  Dalton  also  wrote  a  letter  on  the  26th  December,  1833,  giving 
similar  information  to  Mnu  Hinton,  and  which  is  set  out  in  the  affidavit 
of  Mrs.  Hayle. 

But  neither  Mr.  Dalton  nor  Mr.  Hasted,  at  this  time  had  an  idea 
that  the  draft  will  could  have  any  effect  whatever ;  or  the  executors 
would  hardly  have  been  sworn  to  the  execution  of  the  will  of  March, 
1832,  and  of  the  codicil  of  November,  1833;  whatever  letters  therefore 
actually  passed  between  the  parties  at  this  time,  could  not  have  had 
reference  to  any  other  will  than  that  just  mentioned,  and  the  court  may 
therefore  lay  out  of  its  consideration  every  thing  that  passed  between 
the  death  of  the  deceased,  and  the  12th  of  March,  1834,  as  there  could 
not  in  that  interval  of  time  have  been  any  reason  whatever  for  conceal- 
•ment  of  any  kind  from  Mrs.  Hinton  or  Mrs.  Hayle :  all  were  acting 
under  the  same  impression,  that  the  willof  March,  1832,  and  its  codicil, 
were  the  only  subsisting  operative  instruments;  unless  indeed  some  of 
the  testamentary  scraps  oi  paper  might  possibly  be  considered  as  enti- 
tled to  proof* 

The  case  however  may  be  different  after  the  12th  of  March,  when  it 
became  known  that  the  draft  will  was  to  be  propounded :  then  the  inter- 
ests of  Mrs.  Hinton  and  her  daughter  Mrs.  Hayle  were  placed  in  a 
situation  of  some  jeopardy,  and  Mr.  Newson,  the  residuary  legatee,  had 
an  interest  to  maintaini  adverse  to  that  of  those  ladies ;  he  had  therefore 
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a  motive  for  fraud  :  but  that  is  not  sufficient,  it  mast  be  proved  that  he 
acted  upon  that  motive,  and  sought  to  obtain  his  object  by  fraudulent 
means :  nay,  I  think  the  parties  must  go  further,  and  show,  that  not 
only  Mr.  Newson  had  recourse  to  fraud,  but  that  the  executors  also 
were  parties  to  it ;  as  it  was  to  them  that  Mrs.  Hinton  and  Mrs.  Hayle 
were  to  look  for  protection  and  information,  and  not  to  the  party  aetting 
up  an  interest  adverse  to  them. 

But  in  what  does  the  alleged  fraud  consist  7  why  it  is  said  in  the  affi- 
davit of  Mrs.  Hayle,  that  Mr.  Newson  visited  Mrs.  Hintoo  some  time 
in  the  month  of  March,  1834,  and  requested  her  to  permit  him  to  see 
all  the  letters  which  she  had  received  from  Mr.  Dalton  or  Mr.  Piersoo, 
on  the  subject  of,  as  also  any  other  papers  she  had  in  her  possession 
relating  to,  the  will  of  her  late  sister :  suggesting  to  her,  that  the  same 
were  wanted,  in  order  to  the  proving  of  the  will  of  her  said  sister,  which 
he  stated  had  not  then  been  proved  ;  and  that  accordingly  Mrs.  Hinton 
delivered  up  to  him  all  the  letters  she  had  received  from  Mr.  Daltoo  or 
Mr.  Pierson,  and  several  other  papers  (with  the  exception  of  the  two 
letters  of  the  *^lst  and  26th  December,  1888,)  and  which  papers  Mrs. 
Hayle  believes  are  now  in  the  hands,  possession*  or  control  of  Mr. 
Newson. 

Now  supposing  this  account  to  be  true,  it  seems  somewhat  difficult  to 
conjecture  what  purpose  of  fraud  was  to  be  answered  bv  withdrawing 
these  papers  from  observation ;  neither  the  contents  nor  the  dates  of  the 
letters  are  stated,  but  it  is  said  they  were  of  a  similar  character  to  those 
set  forth  in  the  affidavit,  only  containing  more  minute  information,  that 
is,  referring  more  particularly  to  the  iqterest  which  Mrs.  Hinton  and 
Mrs.  Hayle  took  under  the  will  of  1832,  which,  for  the  reason  already 
mentioned  must  necessarily  have  been  the  case :  but  there  does  not  seem 
to  be  any  reason  why  they  should  be  withheld,  if  indeed  any  such  letters 
were  written ;  but  the  fact  is  denied :  Mr.  Newson  swears  tliat  he  neilJber 
in  the  month  of  March,  1834,  nor  at  any  other. time,  asked  Mrs.  Hinton 
to  allow  him  to  see  all  or  any  of  the  letters  at  any  time  received  from 
Mr.  Dalton  or  Mr.  Pierson  on  the  subject,  or  that  he  at  any  time  re- 
ceived any  such  letters  or  any  other  papers  from  Mrs.  Hinton,  save 
those  afterwards  mentioned  in  the  affidavit,  and  which  are  not  dhose 
stated  in  Mrs.  Haylc's  affidavit;  he  also  denies  having  suggested  that 
they  were  wanted,  in  order  to  the  proving  of  the  will  of  Mrs.  Newson. 

It  is  true,  as  has  been  said,  that  the  affidavit  or  Mr.  Newson  is  only 
affidavit  against  affidavit,  of  parties  equally  interested  in  opposition  to 
each  other ;  but  Mr.  Newson  is  corroborated  by  the  affidavits  of  Mr. 
Dalton  and  Mr.  Pierson.  Mr.  Dalton  deposes  that  to  the  best  of  his 
belief  the  only  letters  he  wrote  to  Mrs.  Hinton,  besides  that  set  forth  in 
the  affidavit  of  Mrs.  Havle,  were  one  dated  the  27th  December,  1833, 
enclosing  discharges  for  legacies  under  the  will  of  Marv  Newson,  and 
another  of  January,  1634,  annexed  to  the  affidavit  of  Mr.  Newson, 
inquiring  the  ages  of  Mrs.  Hinton  and  Mrs.  Hayle,  for  the  purpose  of 
ascertaining  the  duties  'payable  on  their  life  intierest  under  the  will  of 
Mrs.  Fanny  Newson  ;  this  letter,  with  the  answer  annexed,  is  exhibited. 

Mr.  Pierson  swears  that  be  verily  believes  the  only  letter  which  he 
wrote  to  Mrs.  Hinton  respecting  the  affisiirs  of  the  deceased,  was  that  set 
forth  in  the  affidavit  of  Mrs.  Hayle*  and  dated  2l8t  December,  1833. 
So  that  asainst  the  single  affidavit  of  Mrs.  Hayle,  there  is  the  positive 
denial  of  Mr.  Newsoo,  and  the  affidavits  of  Mr.  Dalton  and  Mr.  PiersoOy 
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depoaiDg  to  facts  tendiiiff  to  show  that  the  charge  is  unfoundedt  and 
could  not  be  true»  and  the  court  is  unable  to  discover  any  room  for 
mental  reservation  in  the  affidavits  either  of  Mr.  Dalton  or  Mr.  Pierson 
as  vras  suggested  in  argument :  this  seems  to  be  the  only  tangible  act  of 
fraud  charged  against  the  parties,  and  h^is,  I  think,  been  satisfactorily 
refuted. 

The  other  charges  seem  to  resolve  themselves  into  acts  rather  of 
omission  than  of  commission ;  the  fraudulent  concealment  of  the  exist* 
eoce  of  the  draft  will,  or  the  effect  it  would  or  might  have  on  the  inte- 
rest of  Mrs.  Hinton  and  Mrs.  Hayle,  as  well  as  of  the  steps  which  were 
taken  in  order  to  have  the  question  determined  as  to  which  of  the  papers 
were  to  be  proved  as  the  will  of  the  deceased ;  and  here  the  court  may 
observe,  that  it  is  not  able  to  collect  from  these  affidavits  that  Mrs.  Hin* 
ton  or  Mrs.  Hayle  were  expressly  informed  of  all  these  particulars, 
though  they  were  acquainted  generally  with  the  difficulty  which  existed 
in  proving  the  will  of  the  deceased,  and  it  would  certainly  have  been 
more  satisfactory  if  a  more  precise  communication  of  the  situation  in 
which  they  were  placed  had  been  made  to  them ;  but  still  the  absence  of 
such  communication  does  not  infer  necessarily  any  intention  of  fraud,  or 
necessarily  lead  to  any  prejudice  to  the  interest  of  the  parties. 

Mrs.  Hayle  also  in  her  affidavit  swears  that  in  the  month  of  September, 
1834,  she  received  a  communication  as  to  her  interest  under  the  deceas- 
ed's will,  differing  materially  from  the  information  previously  communis 
cated  to  her ;  that  feeling  astonished  at  such  communication,  she  and  her 
mother,  Mrs.  Hinton,  at  the  earliest  period  that  they  were  enabled  to  do 
90,  under  the  circumstances  stated,  caused  inquiries  to  be  made  at  Doc- 
tors' Commons,  in  the  final  result  of  which,  '*  to  wit,  about  the  middle  of 
January,  1835,  her  mother  and  herself  for  the  first  time  became  aware 
that  certain  pretended  instructions  given  by  the  deceased,  as  pretended 
to  Mr.  Dalton  for  her  last  will,  had  been  propounded  as  her  will  by  Mr. 
Newson  the  residuary  legatee,  and  that  a  sentence  in  favour  of  the 
validity  of  such  instructions  pronounced  upon,  in  effect,  the  sole  evidence 
of  Mr.  Dalton,  acting  in  concert  with,  and  as  the  agent  or  solicitor  of 
Mr.  Pierson  and  Mr.  Newson,  in  procuring  a  sentence  in  favour  of  the 
draft  will ;"  and  further  swearing  **  that  neither  she,  nor,  as  she  believes, 
Mrs.  Hinton,  either  knew  of  or  suspected  even  the  existence  of  the  said 
pretended  instructions,  much  less  had  anv  knowledge  or  suspicion  that 
the  same  had  been  propounded  as  the  will  of  the  deceased,  or  that  there 
was  any  intention  otthe  executors,  or  of  Mr.  Newson  to  dispute  the  will  of 
1832 ;  and  that  the  existence  of  the  instructions  and  of  the  other  matters, 
facts,  and  circumstances,  were  purposely  and  wilfully  concealed  and 
kept  from  their  knowledge  in  the  fear,  and  under  the  apprehension  that 
thev,  or  some  person  on  their  behalf  would  have  effectually  resisted  the 
probate  obtained  as  aforesaid  of  the  pretended  instructions." 

Here  then  is  a  direct  charge  of  wilful  concealment  for  fraudulent  pur- 
poses, not  only  of  the  pending  suit,  but  even  of  the  existence  of  the  araft 
will ;  and  a  positive  averment  that  neither  Mrs.  Hayle  nor  Mrs.  Hinton 
^ad  any  knowledge  of  the  existence  of  the  draft  will  (or,  as  Mrs.  Hayle 
calls  them,  instructions,)  till  the  month  of  January,  1835;  it  being  now 
admitted,  that  a  copy  of  the  will,  as  proved,  was  delivered  to  them,  cer- 
tainly not  later  than  the  4th  October ;  possibly  before :  and  that  so  early 
as  the  5th  of  that  month,  the  next  following  day,  suspectingsome  fraud 
to  have  been  practised  upon  theoi.  they  consulted  Mr.  l)ebney,  and 
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through  him  Mr.  Crabtree,  and  Mr.  Tumlev,  as  to  the  best  means  of  in- 
vestigating the  transaction,  and  this  under  the  impression,  as  Mrs,  H'ayle 
swears,  that  they  had  been  unfairly  dealt  with. 

This,  not  to  say  more,  is  at  the  best,  a  very  incautious  mode  of  swear- 
ing, and  ought  to  have  been  particularly  avoided,  when  the  object  was 
to  fix  the  imputation  of  most  grossly  fraudulent  conduct  on  other  parties, 
and  undoubtedly  would  render  the  court  very  careful  in  receiving  the 
evidence  of  an  individval  who  had  shown  herself  so  careless  in  a  matter 
of  so  much  importance,  in  preference  to  Mr.  Dalton,  Mr.  Pierson,  and 
Mr.  Newson  on  the  subject  of  the  withdrawal  of  the  letters  from  Mrs. 
Hinton,  or  indeed  on  any  other  subject  when  opposed  to  the  evidence  of 
a. different  tendency;  and  when  it  is  said  that  this  is,  morally  speaking, 
to  be  taken  as  the  joint  affidavit  of  Mrs.  Hinton  and  Mrs.  Hayle, — Mr. 
Tumley  swearing  that  he  received  the  instructions  for  prejparing  it  from 
both  jointly,  and  that  he  verily  believes  the  same  would  have  been  sworn 
to  by  Mrs.  Hinton  and  Mrs.  Hayle,  but  for  an  accident  which  the  former 
met  with,  and  which  terminated  in  her  death — the  court  will  only 
observe,  that  it  hopes  that  Mr.  Tumley  has  taken  up  an  erroneous 
impression  upon  that  point,  and  that  if  the  attention  of  Mrs.  Hinton  had 
been  called  to  the  particular  fact  stated,  she  would  have  paused  before 
she  lent  the  sanction  of  her  oath  to  a  statement  now  admitted  to  be  inac- 
curate; she  however  did  not  swear  to  it,  and  Mrs.  Hayle  is  alone 
answerable  for  the  contents  of  the  affidavit. 

But,  notwithstanding  all  this,  the  court  would  not  preclude  the  party 
from  any  benefit  whicn  it  thought  she  might  derive  from  having  this 

Eaper  re-propounded,  if  there  were  any  reason  to  suppose  that  there  had 
een  any  fraudulent  concealment  practised,  or  even  if  there  were  any 
suggestion  now  made  that  if  she  had  been  aware  of  the  real  nature  of 
the  question,  as  aflecting  her  interest,  she  was  in  possession  of  facts  which 
would  have  led  to  a  different  conclusion  to  that  at  which  the  court  had 
arHved ;  or  that  there  had  been  a  suppression  of  any  important  facts  by 
the  executors  of  Mr.  Dalton.  But  the  court  has  looked  in  vain  through 
these  aflidavits,  for  any  such  averments ;  the  particular  nature  of  the 
facts  the  court  would  not  probably  require  to  be  stated,  but  it  might  rea- 
sonably expect  that  some  general  averment  of  suppression  or  perversion 
of  facts  should  be  made  on  oath,  as  laying  the  foundation  for  the  present 
application,  and  that  the  party  should  not  have  contented  herself  with  a 
mere  general  allegation. 

The  court  purposely  abstains  from  going  into  that  part  of  the  case 
which  consists  of  circumstances  which  arose  after  the  probate  of  the 
draft  will  had  been  obtained  ;  from  entering  into  the  discussion  whether 
Mr.  Cavill  was  employed  by  Mr.  Pierson,  without  the  direction  of  Mrs. 
Hinton;  whether  Mr.  Crabtree  was  the  family  solicitor  of  Mrs.  Hinton; 
whether  Mrs.  Hayle  disavowed  the  application  made  by  Mr.  Debney  for 
80Z.  or  lOOZ.  in  the  latter  end  of  October,  1834 :  or  whether  the  alleged 
attempts  of  Mr.  Newson  to  endeavour  to  prevail  upon  Mrs.  Hayle  to 
repudiate  the  notice  of  the  motion  for  a  decree  calling  in  the  probate, 
and  of  the  alleged  adoption  and  acquiescence  of  Mrs.  Hayle  in  the  will^ 
bv  her  acts,  after  she  became  informed  of  the  probate  having  been 
obtained,  and  after  her  suspicions  and  those  of  her  mother  had  been 
excited.  All  these  circumstances  are  outlying,  and  at  a  distance  from 
the  main  question,  and  can  only  bear  very  remotely,  if  at  all,  upon  it,  the 
court  therefore  lays  no  stress  whatever  upon  them :  the  real  questien  is. 
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'whether  fraud  has  been  practised ;  or  if  that  should  not  be  made  out, 
whether  the  interests  of  Airs.  Hayle  and  Mrs.  Hinton  have  been  preju- 
diced by  the  course  in  which  the  cause  was  conducted ;  for  one  or  other 
of  these  propositions  must  be  established  to  the  satisfaction  of  the  court 
before  it  will  recall  what  has  been  done,  and  revoke  the  probate  already 
granted  after  the  will  had  been  regularly  propounded  and  proved  by 
witnesses :  it  will  not  take  such  a  step  upon  the  bare  speculation  that  a 
different  result  may  possibly  (not  probably)  be  produced. 

With  respect  to  the  first  of  these  propositions,  I  am  clearly  of  opinion 
that  there  is  no  ground  whatever  for  imputing  fraud  to  any  of  these  par- 
ties in  not  stating  more  particularly  to  Mrs.  Hinton  and  Mrs.  Hayle  the 
nature  of  the  dimculties  which  prevented  the  probate  of  the  deceased's 
will  passing ;  and  upon  the  other  point,  I  am  also  of  opinion  that  there  is  no 
reason  to  apprehend  from  all  that  is  stated  in  these  proceeding,  that  any- 
thing has  been  kept  from  the  knowledge  of  the  court,  or  of  the  parties 
which  would  have  had  the  effect  of  altering  the  sentence  alreaoy  pro- 
nounced :  had  such  appeared,  whether  the  concealment  were  wilful  or 
accidental,  the  court  would  have  had  no  difficulty  in  putting  the  party 
in  such  a  situation  as  would  enable  her  to  avail  herself  of  their  full  effect ; 
but  as  it  is,  I  feel  myself  bound  to  reject  the  petition. 

I  shall  give  no  costs :  the  interest  of  the  parties  was  much  reduced, 
and  they  were  probably  ignorant  of  the  precise  question  to  be  investi- 

S^ated ;  although  I  entirely  disapprove  of  the  unfounded  imputation  of 
raud  which  has  has  been  brought  forward  in  this  case. 


CONSISTORY  COURT  OF  LONDON. 

The  Office  of  the  Judge  Promoted  by  WALTER  against  MONTAGUE 

and  LAMPRELL.— p.  253. 


On  the  admission  of  an  allegation. 


Artiolei  havmg  been  admitted  against  chnrch-wardens  Ibr  making  a  new  (botpath  aera«  a 

chnrchjard,  &«. 
An  allefatiim  in  rei^j,  pleading  iaeti  afaowing  that  the  chuehwardena  aetad  homm  JidM  and  Ibr 

the  benefit  of  the  pariahionera,  rejected,  aa  not  aettbg  up  a  Ugai  defend* 


PREROGATIVE  CX)URT  OF  CANTERBURY. 

WATKIN  and  BU6H  against  BRENT.— p.  264U 


On  PeiUion. 


A  aantenee  pronoonoed  in  a  eanae  on  a  proxy  of  oooaent  bj  the  partiea  inlerealed,  ii 
unleas  it  oan  be  ahown  that  each  proxy  had  been  unduly  obtained. 

Vol.  VI.  41 


.  I 
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lo  the  Goods  of  HENRY  BINCKES,  deceased.— p.  286. 

An  ftdffliniitratrix  hoeominy  a  Innatie,  adminiftntion  mnted,  limited  during  her  Ivoacy.  Tlie 

kttera  of  administration  being  nnt  impounded. 

Heitrt  BiNcxcs,  late  of  Little  Newport  Street,  in  the  county  of  Mid- 
dlesex»  died  intestate  on  or  about  the  ]9th  of  October,  1826,  leaving  his 
widow  and  several  children  him  surviving ;  in  the  following  month  of 
November,  letters  of  administration  of  the  effects  of  the  deceased  were 
granted  to  the  widow,  who,  in  the  month  of  November,  1832,  became, 
and  still  continued  to  be  a  lunatic.  LushingUm  prayed  the  court  to 
revoke  the  administration  granted  to  the  widow,  and  to  grant  an  admi- 
nistration to  Henry  Edwin  Binckes,  one  of  the  children  of  the  deceased^ 
and  cited  Phillips  dec.  2  Add.  335,  and  Crump  dec,  3  Phill.  497. 

The  court  declined  to  revoke  the  administration ;  but  granted  adminis- 
tration of  the  effects  of  the  deceased  to  the  son,  limited  during  the  lunacy 
of  Ann  Binckes,  the  widow,  the  letters  of  administration  heretofore 
granted  to  the  widow  being  first  brought  into  and  impounded  in  the  regis- 
try, in  order  to  be  re-delivered  out  in  case  of  her  recovery. 


LEDGARD  and  PARR  against  GARLAND.— p.  286. 


On  Petition. 


Probate  of  the  will  of  a  married  woman  onder  a  power,  Kraited  in  raeh  manner  as  will  leare 

queations  of  construction  for  the  decision  of  courts  of  equity. 

Sarah  Garland  died  on  the  31st  October,  1835,  leaving  Joseph  Gar- 
land, her  husband,  surviving.  Previously  to  the  marriage  of  the  deceased, 
certain  pfoperty  was  conveyed  to  trustees  in  trust,  to  apply  the  interest 
and  dividends  thereof,  for  her  sole  and  separate  use  dunng  her  life,  and 
after  her  decease,  the  principal  was  to  go  as  she  might  appoint  by  will 
executed  bv  her,  in  the  presence  of,  and  attested  by  two  witnesses.  The 
deceased  auly  executed  her  will,  with  a  codicil  thereto,  and  thereof 
appointed  G.  W.  Ledgard  and  R.  H.  Parr  executors. 

The  deceased  out  of  the  savings  of  her  property,  placed  in  the  hands 
of  Messrs.  Ledgard,  Welch  and  Co.,  bankers,  to  her  separate  account,  cer- 
tain sums  of  money,  and  at  the  time  of  her  death,  there  was  a  balance  in 
their  hands  of  540/.  2$.  M.  Lushington  on  behalf  of  the  husband,  con- 
tended that  the  balance  in  the  hands  of  the  bankers  bavins  been  separated 
from  the  trust  fund,  the  trustees  on  the  death  of  the  deceased  had  no 
interest  therein — ^that  the  deceased  had  not  disposed  thereof,  and  that  as 
to  that  sum  the  deceased  was  dead,  intestate,  and  he  prayed  a  cc^erorum 
grant  to  the  husband. 

Phillimore  and  NtchdU  contra. 

Where  there  has  been  a  complete  recital  and  execution  of  a  power, 
and  the  appointment  of  executors  generally,  the  husband  has  no  nght  to 
a  caterorum  grant — he  may  sue  the  executors. 

Sir  Herbert  Jenner, 

I  shouI3  have  had  no  difficulty  in  this  case ;  but  considering  it  to  be  a 
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matter  more  pecaliarly  applying  to  the  learning  of  another  court,  and 
understanding  that  an  opinion  of  a  learned  gentleman,  practising  in  the 
Court  of  Chancery,  has  been  given  on  the  question,  I  shall  take  time  to 
consider  the  point. 

JoDOMKiTT— Sir  H.  Jen nbr, 

Sarah  Garland,  the  deceased,  previously  to  her  marriage,  had  certain 
property  conveyed  to  trustees,  with  a  power  to  her  to  receive  the  divi- 
.dends  and  interest  thereof  during  life,  and  to  dispose  of  the  principal  fund 
by  will,  executed  in  the  presence  of,  and  attested  by  two  witnesses. 

The  only  question  before  the  court  is,  whether  a  certain  sum  remain- 
ing at  the  bankers  to  her  credit,  is  to  be  included  in  the  probate.  The 
ground  upon  which  it  is  contended  that  that  does  not  pass,  is,  not  that 
the  deceased  did  not  possess  the  power  of  disposing  thereof,  but  that  she 
has  not  disposed  of  it.  That  is  a  question  of  construction  not  for  this 
court  to  determine.  The  court  will  grant  probate  to  the  executors  limit* 
ed  to  the  settled  property,  and  all  accumulations  over  which  the  deceased 
had  a  disposing  power,  and  which  she  has  disposed  of:  that  is  the  usual 
and  most  convenient  mode,  in  order  to  give  parties  an  opportunity  of 
making  their  claims  elsewhere.  (<i) 

(a)  The  prayer  oa  behalf  of  the  ezecatora  oonduded  thus ;  **  And  the  laid  Wataon  prayed 
probate  of  the  aaid  will  and  codicil  of  the  said  deceased,  Umiied  so  fiir  only  as  coooems  the  said 
leasehold  meMoage  or  dwelling-house,  and  premises,  ^c^  and  the  rents  diia,  and  to  grow  due 
thereon,  also  In  and  to  the  afbresaki  saoi  of  JC39,138.  St.  4iL,  three  per  oent  oonsdidated  bank 
•nnnities,  and  the  interests  and  dividends  due,  and  to  grow  dioe  theraeo,  and  also  in,  and  to  the 
aferesaid  several  Colombian,  Spanish,  and  Chilian  Bonds,  and  the  moneys  seonred  by,  and  pay- 
able under  the  same,  and  all  interest  due,  and  to  grow  due  fbr  the  same,  ana  aleo  tn,  and  to  ike  mid 
mm  •/JC540.  fU.  6d^  beings  the  mid  baianee  ofmth  in  ike  httndB  cfilu  mid  Memn.  Ledgard 
Welek  and  C;  Banhen,  and  all  aoeumulations,  profit,  proeeeds,  and  increase  thereftom  arising, 
over  which  the  deceased  bad  a  disposing  power  by  virtue  of  the  said  indentnres  of  settlement, 
and  which  she  halh  disposed  of  by  her  said  will,  and  codicil  accordingly,  and  all  benefit  and 
advantage  to  be  had,  received,  and  taken  thereftvm,  dto. 

The  court  granted  the  probate  limited  as  above,  without  the  danse  printed  in  italles. 


TA6ART  and  BAKEWELL  against  HOOPER  and  HARRIS,  and 

against  SQUIRE.— p.  289. 

A  codioil  to  a  will  pronounced  hr,  the  will  itself  not  being  lorthooming. 

This  was  a  business  of  granting  letters  of  administration  of  the  ^oods, 
chattels,  and  credits  of  Samuel  Bourn,  deceased,  promoted  by  Helen 
Tagart,  (wife  of  the  Rev.  Edward  Tagart)  and  Henrietta  Bakewell, 
(wife  of  Frederick  Collier  Bakewell)  alleging  themselves  to  be  his  lawful 
cousins  German,  once  removed,  and  two  ofhis  next  of  kin,  and  praying 
administration  against  Henry  Hooper  and  Elizabeth  Harris,  (wiie  of 
Joseph  Harris,)  asserting  themselves  also  to  be  cousins  german  once 
removed,  and  two  of  the  next  of  kin  of  the  deceased,  and  also  against 
Frederick  Squire,  a  legatee  named  in  a  pretended  codicil  to  a  will  of  the 
deceased,  which  will,  u  not  destroyed,  has  been  so  lost  or  mislaid,  that 
it  cannot  now  be  found. 

The  interests  of  the  asserted  next  of  kin,  were  respectively  denied  by 
each  other,  and  allegations  propounding  the  same  were  asserted.(a) 

(«)  Upon  an  affidavit  by  Mr.  Horatio  Harris,  the  son  of  one  of  the  parties,  stating,  ^  that  he 
had  seen  in  the  poisesiion  of  Messrs.  Dunn  and  Dobie,  the  soUeiton  of  MeMn.  Tigirt  and 
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The  partie8»  however,  were  admitted  by  Mr.  Squire,  as  contradictcnv 
to  the  will — and  an  allegation  was  brought  in  on  his  behalf,  propounding 
the  testamentary  papers  ;(a)  the  cause  afterwards  came  on  for  hearing. 

The  paper  was  found  in  the  writing  desk  of  the  deceased,  but  the  will 
which  had  been  delivered  into  the  deceased's  possession,  could  not  be 
found,  it  commenced  thus, ''  This  is  a  codicil  to  my  last  will,  and  to  be 
taken  as  a  part  thereof,"  it  was  dated  the  10th  of  May,  1834,  the  deceas- 
ed died  in  December,  1834,  he  had  executed  a  will  in  1815,  and  in  1826, 
a  codicil,  which  he  destroyed  in  the  presence  of  Ann  Skinner,  the  per- 
son benefit.ted  under  it ;  she  had  been  a  servant  of  the  deceased's  since 
1821,  the  deceased  had  cohabited  with  her,  and  had  a  child  by  her,  for 
whom,  by  the  codicil  propounded  he  had  provided. 

Lushington  and  NichM  in  support  of  the  codicil. 

Where  a  codicil  is  not  dependent  on  a  will — the  destruction  of  the  will 
is  no  revocation  of  the  codicil.  Supposing  the  deceased  to  have  des- 
troyed the  will  animo  revocandit  (which  is  the  ordinary  presumption,) 
why  did  he  not  also  destroy  the  codicil  if  he  intended  to  revoke  it  f 

Supposing  another  state  of  facts,  that  the  will  was  destroyed  after  the 
death  of  the  deceased,  in  that  case  there  can  be  no  doubt  that  the 
codicil  is  valid. 

fiakeweU,  a  will  of  Ann  Boturn,  the  mother  of  the  deeeated,  which  appeared  to  boTe  been  made 
porsuant  to  a  power  reMr?ed  in  a  certain  deed  of  settlement,  and  on  Mr.  Harris  requesting  to 
see  such  settlement,  (apprehending  that  the  same  roigtit  eootain  material  evidence  as  to  the 
ftmUj  of  the  said  Ann  Bourn,)  Mr.  Dunn  acknowled^  that  he  had  seen  the  same,  but  refused 
to  produce  it  to  him  ;**  a  motion  was  made  to  the  court,  hj'Addam$^  to  grant  a  monition  against 
Messrs.  Dunn  and  Dobie,  to  bring  into  the  registry  the  marriage  settlement;  this  motion  was 
opposed  bj  the  king's  advocate,  who  submitted  that  the  court  had  not  the  power  to  compel  par- 
ses to  bring  in  papers  which  are  not  pleaded,  or  proved  to  relate  to  the  subject-matter  at  issue 
in  the  cause,  end  more  ospeciaUr  at  the  instance  of  parties  whose  interest  in  the  cause  is  denied 
by  the  parties  against  whose  solicitors  the  monition  is  prayed,  and  thus  to  compel  them  to  pro- 
duce evidence  against  their  own  clients,  and  the  case  of  Vyer  against  Caldwell^  2  Lee's  Gases, 
p.  17,  was  referred  to. 

The  coiiH  rejected  the  motion,  intimating  that  on  an  admissible  allegation  being  oflfered  by 
the  parties,  the  motion  might  be  renewed  with  perhaps  some  success. 

(e)  The  other  parties  were  assigned  to  give  in  their  answers  to  this  allegation. 

Tagart  and  BsJcewell  jj^ve  In  their  answers,  Hooper  and  Harris  did  not  give  in  any  answers. 

Witnesses  were  examined  in  support  of  Squire's  allegation,  and  interrogatories  wore  put  to 
those  witnesses  on  behalf  of  both  parties. 

On  the  fourth  session  of  Hilary  Term,  the  proctor  for  Mr.  Sqoiro  prayed  publication.    In 
consequence  of  no  answers  having  been  given  in  by  Hooper  and  Harris,  and  their  proctor  having 
notwithstanding  administered  interrogatories,  (not  to  the  witnesses  who  could  depose  with  refer- 
ence to  the  codicil,  but)  to  David  Black  Dobie  and  John  Squire,  who  were  vouched  in  the  alle- 
gation as  being  the  persons  who  searched  among  the  deceased's  papers,  it  was  suspected  that 
such  interrogatories  did  not  relate  to  the  codicil  in  question,  but  merely  to  the  question  of 
inUrett  before  the  court;  it  was  therefore  submitted  on  behalf  of  Tagart  and  Bakewell,  that  if 
such  were  the  .case,  it  would  be  to  their  manifest  injury,  as  they  had  not  had  an  opportunity  of 
cross-examining  such  witnesses,  if  publication  passed  generally,  previously  to  the  allegations 
propounding  the  interests  were  given  in,  and  the  witnesses  examined  thereon — that  it  would  be 
allowing  the  disclosure -of  pert  of  the  evidence  before  the  cause,  (that  is  the  interest  cause,)  was 
.conclu£d,  contrary  to  the  establisbed  practice  of  the  court 

The  court  was  therefore  prayed  not  to  decree  publication  of  the  depoeitions  taken  on  the 
Inteorogatories  administered  on  either  side,  until  the  proctor  administering  such  interrogatories, 
declar^  that  they  solely  related  to  the  codicil  in  question,  or  until  the  interrogatories  had  been 
inspected,  in  order  to  asoertain  whether  they  related  in  any  manner  to  the  question  of  interest 
befbre  the  court,  and  if  so,  that  publication  of  the  depositions  taken  thereon,  should  not  poss  until 
the  conclusion  of  the  jsause. 

The  judge  decreed  publication  to  the  proctor  of  Mr.  Squire  only,  and  directed  publication  to 
pass  generally  upon  the  other  parties  bringing  -in  their  asserted  allegations. 

The  proctor  of  Targart  and  Bakewell  subsequently  tendered  bis  allegation,  and  the  proctor 
•f  Hooper  and  Harris  not  being  prepared  with  iii^  the  judge  dismissed  them,  and  -condemned 
ih«m  in  .the  sooi  of.dOi.  nomine. expiMvrum, 
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Possibly  the  will  is  not  forthcoming  from  some  accident. 
Although  the  ordinary  presumption  of  law  (the  will  not  being  forth- 
comingy)  is  that  the  deceased  destroyed  it  animo  revocandU  where  is 
the  auUiority,  that  a  codicil  being  in  existence  n  also  revoked  ? 
The  IS,ng*8  Advocate  and  Haggard^  contia. 

Where  a  codicil  is  shown  not  to  be  dependent  upon  the  will,  it  is  not 
revoked  by  the  revocation  of  the  will— otherwise  the  presumption  is 
against  the  codicil,  Medlycott  v.  AssheUm^  8  Add.  229.  This  paper  is  not 
only  described  as  a  codicil  to  the  will,  but  is  said  to  be  part  ot  his  will, 
ana  the  deceased  was  a  professional  man.  What  is  there  then  to  repel 
the  presumption  ? 

The  deceased  applied  to  Mr.  Ellis  for  his  will,  the  will  was  delivered 
into  his  hands,  there  is  no  proof  that  any  one  had  possession  of  it  after- 
wards, the  law  then  presumes  that  the  deceased  nimself  destroyed  it, 
and  by  so  doing  that  he  revoked  the  codicil  also. 
Sir  Herbert  JfiirirER. 

The  court  has  very  little  doubt  in  this  case.  It  is  admitted  that  there 
may  be  circumstances  under  which  a  codicil  to  a  will  may  be  established 
although  the  will  is  destroyed ;  there  never  was  a  case  in  which  there 
was  a  stronger  moral  obligation  to  provide  for  the  person  benefitted  than 
in  this. 

The  deceased,  Samuel  Bourn,  died  December,  1834,  leaving  property 
to  the  amount  of  18,0002.,  he  was  eighty-two  years  old  at  the  time  of 
his  death,  and  he  did  not  know  that  he  had  any  relations :  in  1821,  Ann 
Skinner  went  to  live  with  him,  as  a  servant.  He  afterwards  cohabited 
with  her,  and  had  a  child  by  her.  In  1826  he  made  a  codicil,  by  which 
he  gave  all  the  bank  annuities  in  his  name,  at  the  time  of  his  death, 
(about  5,000/.)  to  trustees,  the  interest  to  be  paid  to  her  for  her  life,  and 
afterwards  the  principal  to  his  issue  lawful,  or  unlawful. 

The  will  to  which  that  was  a  codicil,  is  not  forthcoming.  But  it  ap- 
pears that  in  the  year  1815,  the  deceased  had  executed  a  will,  which  he 
deposited  with  Mr.  Ellis,  in  whose  custody  it  remained  until  August, 
1834,  when  it  was  delivered  to  the  deceased,  who  said  that  he  intended 
to  make  some  alterations  in  it — this  is  the  only  will  which  had  been 
executed  by  the  deceased,  of  which  there  is  any  trace ;  if  any  other 
disposition  of  his  property  was  made  by  him,  it  probably  was  by  a 
codicil :  there  was  however  another  paper  in  his  possession,  a  draft,  or 
rather  a  fair  copy  of  a  will  prepared  for  execution ;  but  it  was  never 
executed,  nor  does  it  appear  who  the  persons  intended  to  be  benefitted 
under  it  were,  as  the  names  are  cut  out 

The  paper  propounded  purports  to  be  a  codicil,  and  I  must  take  it  to 
have  been  a  codicil  to  the  will  of  1815.  The  deceased  was  a  profes- 
sional man,  and  he  describes  it  as  a  codicil :  The  paper  was  found  in 
the  deceased's  possession,  in  his  writing  desk,  there  is  no  evidence  that 
it  was  placed  there  by  any  one  but  himself. 

It  could  not  be  dependent  on  the  will  of  1815,  that  being  made  Ipng 
before  the  deceased  knew  any  thing  of  Ann  Skinner.  There  are  some 
traces  of  another  paper  having  been  executed  by  the  deceased  ;  if  so, 
that  might  be  a  codicil,  but  that  is  not  forthcoming,  it  provided  for  Ann 
Skinner,  and  in  consequence  of  a  quarrel  with  her,  he  burned  it  in  her 

{presence ;  he  might  by  that  have  given  the  benefit  to  Ann  Skinner  for 
ife  of  the  property  left  by  the  codicil  propounded.    The  presumption 
where  a  paper  in  the  possession  of  the  deceased  is  not  forthcoming  at 
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his  death  is,  that  he  destroyed  it ;  the'  persons  benefitted  by  the  will 
might  be  dead ;  and  therefore  it  might  not  have  been  applicable  to  the 
deceased's  then  circumstances ;  but  lor  the  child  he  had  a  regard,  and 
was  under  a  strong  moral  obligation  to  provide  for  it  In  all  the  cases 
referred  to,  there  were  circumstances  which  showed  that  the  codicils 
were  dependent  upon  the  wills ;  there  is  nothing  here  to  show  that  the 
codicil  was  contingent  upon  the  existence  of  the  will. 

If  then,  I  am  not  bound  by  any  rule,  I  am  inclined  to  pronounce  for 
this  codicil ;  so  far  from  being  bound  by  any  precedent,  it  is  quite  other- 
wise ;  and  whether  the  will  was  destroyed  by  the  deceased,  or  by  acci- 
dent, or  since  his  death,  I  think  this  codicil  was  intended  by  the  deceased 
to  have  operation  and  pronounce  for  it  accordingly.(a) 

(a)  Some  difficulty  htvin^  oocorrad  m  to  the  form  of  the  deeree,  the  judge  direeted  H  t«  ha 
entered  as  follows,  **  —  pronounced  for  the  force  and  ▼aliditj  of  the  said  script,  marked  A. 
dtc,  of  Samuel  Bourn,  deceased,  to  be,  and  contain  so  far  as  appears  fVom  the  evidence  in  the 
cause,  the  latt  will  and  Uitament  of  the  said  deceased,  and  deereed  letters  of  administnitioKi 
with  the  said  unU  aunexed,  Ska    Mo  eweutor  er  reeiduuy  Iqgatae  heing  ouxmA  thereio. 


STARNES  against  MARTEN.— p.  294. 

A  will  pronounoed  agaiMt  on  the  evideuee  of  the  atteelii^  witaeeses  Iheftte^ 

Haggard  in  support  of  the  will 
MchoU  contra. 

JUDOMEINT SlB  H.  JeJINBR. 

The  deceased  in  this  case,  Ann  Marten,  died  in  December,  1835,  the 
will  propounded  was  executed  on  ilth  of  Aprils  1821,  in  the  presence 
of  three  witnesses  ptma /ac/e ;  then  the  will  is  a  good  one,  but  the  sur- 
viving executor  beinff  called  upon  to  prove  it  in  solemn  form  of  law,  it 
lies  upon  him  to  establish  it ;  he  has  examined  two  of  the  attesting  wit* 
nesses,  the  third  being  dead,  and  upon  their  evidence  the  court  must  rely 
for  proof. 

The  contents  of  the  will  do  not  tend  to  show  that  any  fraud  was 
practised  upon  the  deceased.  The  court  must  decide  the  case  upon  the 
evidence  before  it,  the  third  witness  being  dead,  his  character  is  pleaded 
and  spoken  to  in  the  usual  way,  I  must  therefore  consider  him  to  be  a 
person  who  would  not  attest  an  act,  knowing  that  it  was  fraudulent. 

The  deceased  is  proved  to  have  been  a  person  of  imbecile  mind,  not 
capable  of  understanding  any  thing.  The  first  of  the  attesting  witnesses 
is  Thomas  Hards.  The  court  here  read  the  evidence  of  this  witness, 
and  proceeded.(a)    Undoubtedly  this  person  is  deposing  against  his  act, 

(a)  The  deposition  of  the  witness  was  as  ibUows.  "  I  was  well  acquainted  with  Ann  Mar- 
ten, deceased,  I  knew  her  intimately  from  the  year  1819  down  to  the  year  1824,  about  which 
time  a  brother  of  her*s,  who  used  to  live  with  her  died,  she  always  used  to  live  at  East  Far- 
Icigh  wbUe  I  knew  her,  I  used,  during  the  period  I  have  mentioned,  to  visit  at  her  howe,  and 
see  her  there  of  an  evening  frequently.  She  never  spoke  to  me  on  the  subjeot  of  her  wiU*  I 
do  not  recollect  that  I  ever  witnessed  any  will  of  hers.*'  The  last  will  and  testament  of  the 
said  Ann  Marten  wee  then  shown  to  the  witness,  who  further^  said,  **  I  have  particularly 
inspected  the  name  and  addition,  **  Thomas  Harda,  shoemaker.  East  Farkngh,**  appearing  sat 
and  subscribed  to  the  attestation  clause  at  the  fiwt  of  the  said  will,  the  aame  are  my  Msd- 
writing  undoubtedly ;  but  I  have  no  recollection  of  having  written  the  same,  and  I  disbelieve 
that  I  saw  the  said  deceased  sign  the  said  will,  or  that  I  wrote  my  afivesaid  name  and  addition 
on  the  nud  will,  knowiBg  at  tli  time  wiwnldid  so^  thai  the  aame  purposed  t»  h\  id  <wnlnin 
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and  if  there  were  any  pther  evidence  showing  the  deceased  to  have  been 
of  sufficient  capacity  at  the  time,  the  court  would  have  no  difficulty  in 
pronouncing  for  this  will ;  but  the  parties  have  declined  to  avail  them- 
selves of  the  opportunity  offered  them  of  uroducin^  further  evidence. 

The  witness  gives  strons  evidence  ot  incapacity ;  he  does  not  say 
that  he  attested  the  will  as  knowing  that  it  was  a  will,  and  that  the  de- 
ceased was  in  a  state  of  capacity,  but  merely  that  the  signature  is  his, 
but  that  he  did  not  know  he  was  attesting  the  deceased's  will ;  and  the 
other  witness  speaks  much  to  the  same  effect 

The  court  must  act  upon  the  evidence  brought  before  it,  and  it  there- 
fore pronounces  against  this  will. 

the  said  deoeuetTs  will.  The  mid  deceased,  during  mj  afbrefaid  acquaintance  with  her,  wae 
of  uneound  ndixl,  and  in  oaj  opinion  iooapable  of  oiaking  a  will ;  I  reooUeot  having  witnesied 
the  will  of  George  Marten,  the  brother  of  the  said  deoeaied,  in  the  year  1891,  (as  I  best  re- 
oolleet),  and  I  eappose  that  the  aforesaid  will  of  the  deceased  in  this  caose,  mast  have  b^n 
thn  plaeed  before  me,  and  my  signature  obtained  to  it,  without  my  understanding  what  it 
was,  or  purported  to  be ;  for  I  am  sure  had  I  rightljr  understood  that  it  was  a  will  of  the  said 
deoeaseo,  I  would  not  have  put  my  name  to  it  as  a  witness  on  any  account  I  believe  that  the 
said  decBBMod  was  in  the  room  when  I  witnessed  the  execution  of  her  said  broUier's  wiU ;  but 
to  the  best  of  my  reooUeotion,  she  took  no  part  in  anr  thing  which  was  done  on  that  occasion, 
hot  sat  ia  (he  oomer  during  tho  whobof  the  time  in  her  usual  listlea  manner. 


In  the  Goods  of  JOHN  MARSHAL^  deceased^-^-p.  297. 


"•■»"i"i« 


On  Motion. 


One  of  two  executor*  having  become  lunatic,  the  probate  brought  in  and  a  fSresh  one  granted. 

JoHii  Marshall  deceased,  left  a  will,  in  which  he  appointed  Thomas 
Marshall  and  Ann  Marshall  executors ;  probate  was  granted  to  Thomas 
Marshall,  and  a  power  reserved  of  making  the  like  grant  to  Ann  Mar- 
shall. 

Thomas  Marshall  afterwards  became  a  lunatic,  and  a  transfer  of  the 
deceased's  stock  at  the  Bank,  could  not,  in  consequence,  be  obtained.  A 
double  probate  was  taken  by  Ann  Marshall,  and  Lushington  prayed  the 
court  to  revoke  the  probate  granted  to  Thomas  Marshall,  it  having 
become  inoperative. 

The  court  directed  both  probates  to  be  brought  in,  and  then  revoked 
them,  and  granted  a  fresh  probate  to  Miss  Marshall,  and  therein  reserved 
a  power  of  making  a  like  grant  to  Thomas  Marshall,  when  he  should 
become  of  sound  mind,  and  apply  for  the  same.(<i) 

(a)  See  in  the  goods  of  Henry  Binckes,  deceased,  page  393. 
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CASTELL  against  TAGG.— p.  298. 


On  the  admission  of  an  allegation. 


An  alkgatioD  pleading  the  omiMion  of  a  legacy,  by  mistake,  in  a  will,  perfect  on  the  face  of  it, 

admitted,  and  tlM  l^cy  prooooneed  ibr. 

Phosbe  Taog,  widow,  died  on  the  6th  of  December,  1835 ;  on  the 
4th  of  June  preceding,  she  executed  a  will,  wherein  among  other  be- 
quests, she  gave  a  legacy  of  two  hundred  pounds  to  her  daughter,  Anne 

Tagg. 

In  the  beginning  of  the  following  November,  the  deceased  being  very 
ill,  and  being  desirous  of  making  a  new  will,  and  of  addine  fifty  pounds 
to  the  legacy  to  Anne  Tagg,  sent  to  John  Malleson,  Esq.,  her  executor, 
for  the  purpose  of  making  such  new  will ;  Mr.  Malleson  being  unable  to 
attend,  requested  his  brother-in-law,  Mr.  Henry  Nisbett  to  wait  upon  the 
deceased,  ne  accordingly  did  so,  and  being  alone  with  her,  he  read  over 
to  her  the  will  of  the  4lh  of  June,  and  in  the  presence  of  the  deceased 
and  at  her  dictation,  increased  the  legacy  to  Anne  Tasg,  by  adding  in 
pencil  "  and  fifty,"  and  he  also  at  her  request,  made  otner  alterations  in 
the  said  will ;  he  afterwards  copied^the  same,  but  by  mistake,  altogether 
omitted  in  such  copy  the  legacy  to  Anne  Tagg. 

An  original  will  was  afterwards  drawn  from  such  copy,  in  which  also 
the  legacy  was  omitted ;  this  will  was  executed  on  the  12th  of  Novem- 
ber, the  same  was  read  over  to  the  deceased  by  Mr.  Nisbett,  but  neither 
he  nor  the  deceased  discovered  the  omission,  nor  was  it  discovered  until 
after  the  death  of  the  deceased. 

The  will  of  the  4th  of  June,  with  the  alterations  therein  in  pencil,  and 
the  copy  made  therefrom  by  Mr.  Nisbett,  were  in  the  registry.  An 
allegation  pleading  the  above  circumstances,  was  now  ofiered  to  the 
court,  in  order  to  have  the  legacy  of  250/.  inserted  in  the  will  of  the 
deceased. 

Haggard  in  opposition  to  the  allegation. 

The  object  sought  by  this  allegation  is,. that  the  court  should  pro- 
nounce for  a  legacy  not  mentioned  or  hinted  at,  in  the  will  of  the 
deceased. 

If  the  rules  of  the  court  would  permit  it,  evidence  would  certainly  be 
brouffht  to  establish  this  legacy ;  but  the  court  cannot  in  this  case  aamit 
parolevidence,  there  being  no  ambiffuity  on  the  face  of  the  insMitnentt 
that  instrument  disposing  of  the  whole  of  the  deceased's  property. 

The  cases  are  too  strong  against  such  a  principle. 

Lady  Bath's  case ;  {Faivcett  v.  Jones  and  Codrington,  3  Phill.  434, 
490 ;)  Harrison  v.  Stone,  (2  Hagg.  537 ;)  ShadboU  v.  Waugh,  (3  Hagg. 
670.) 

The  principle  is  this,  that  the  court  will  not  admit  parol  evidence 
unless  there  is  an  ambiguity  on  the  face  of  the  paper,  and  unless  that 
ambiguity  can  be  sufficiently  explained  by  documents. 

CourL — Can  the  court  admit  parol  testimony  to  raise  the  ambiguity  ? 

I  submit  it  cannot  The  case  which  comes  nearest  to  this,  is  Uiat  of 
Blackwood  v.  Darner,  (3  Phill.  458,  n.,)  but  there  was  no  residue  dis- 
posed of. 
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On  this  paper  there  is  no  ambiguity  whatever,  it  is  a  perfect  instru* 
ment. 

Lushington  in  support. 

The  intention  of  the  deceased  is  manifest ;  by  all  her  previous  wills,  a 
legacy  was  given  to  the  daughter,  and  that  legacy  was  directed  to  be 
increased ;  the  proof  will  depend  not  upon  one  only,  but  upon  a  variety 
of  documents ;  if  in  this  case  the  allegation  is  admitted,  there  could  not 
possibly  be  any  doubt  of  the  deceased's  intention ;  the  oldest  case  is  that 
of  Blackwood  and  Darner^  there,  it  is  said,  was  an  ambiguity  on  the  face 
of  the  instrument  by  reason  of  there  being  no  residuary  clause;  bul  that 
is  not  an  ambiguity  but  a  deficiency ^  and  if  you  can  allow  the  deficiency 
of  the  most  important  part  to  be  supplied,  a  fortiori^  you  may  supply  a 
single  deficiency. 

What  was  the  ambiguity  in  Bayldon  v.  Bayldon  1,  (3  Add.  232.) 
There  was  no  ambiguity,  it  was  an  omission  altogether,  and  the  defi* 
ciency  was  shown  by  another  instrument,  there  is  no  difference  in  prin- 
ciple between  that  case  and  the  present. 

Harrison  and  Stone  was  a  case  under  peculiar  circumstances ;  it  was 
eight  years  after,  and  the  drawer  of  the  will  was  dead,  but  the  court  in 
that  case  said,  "here  is  no  written  document.''  What  then  am  I  to 
infer?  why,  that  if  there  had  been  a  written  document  the  decision 
would  have  been  different.  I  think  that  case  an  authority  in  my 
fiivour. 

Lady  Bath's  was  a  complicated  case,  and  it  could  not  clearly  be 
ascertained  what  were  the  intentions. 

Sir  H.  Jbnitibr. 

In  this  case  an  allegation  is  offered,  for  the  purpose  of  having  a  legacy 
of  250/.,  to  one  of  the  daughters  of  the  deceased,  inserted  in  her  will,  and 
which  from  the  drafl,  is  clear  was  the  deceased's  intention. 

The  allegation  pleads : 

First,  The  death  of  the  deceased,  and  that  she  Ie{\  property  to  the 
amount  of  1200/.  or  thereabouts,  &c. 

Second,  The  execution  of  a  will  in  June,  1835,  and  b}**  that  paper  that 
a  legacy  of  200/L  was  given  to  the  daughter;  that  the  deceased  having 
an  intention  to  alter  that  will,  directed  a  letter  to  be  written  to  Mr.  Mal^ 
leson,  the  executor,  which  was  accordingly  done,  that  he  not  being  able 
to  go  to  the  deceased,  Mr.  Nisbett,  his  brother-in-law,  attended  upon 
her ;  it  pleads  her  perfect  capacity,  and  that  by  her  directions  an  increase 
of  50/.  to  the  daughter's  legacy  was  put  down  in  pencil. 

Third,  That  Mr.  Nisbett  immediately  on  his  return  home,  reduced 
into  writing  the  instructions  received  from  the  deceased,  and  that  in 
making  a  copy  therefcom,  he  inadvertently  omitted  the  legacy  to 
Anne  Tagg. 

Fourth,  That  Mr.  Nisbett  directed  Samuel  Fisher,  a  clerk  of  Messrs. 
ELinsman  and  Prichard,  to  make  a  fair  copy  for  execution,  and  that  he 
also  therein  omitted  the  leeacy. 

Fifth,  The  execution  of^the  will  on  the  12th  of  November,  and  that 
neither  Mr.  Nisbett  nor  the  deceased  discovered  the  omission. 

Sixth,  Resard  and  affection  of  the  deceased  for  her  daughter  and  de« 
clarations  of  her  intentions  to  benefit  her,  &c. 

Seventh,  That  the  will  of  the  4th  of  June,  remained  ever  after  in  Mr. 
Nisbett's  custody,  and  that  it  is  the  same  plight  and  concbtion  with  the 
various  alterations  in  pencil,  &c. 
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If  then  the  court  is  at  liberty  to  receive  evidence  dehors  the  iostra* 
ment,  nothing  can  be  clearer  than  the  deceased's  intention  in  this  case ; 
all  the  circumstances  taken  together  show  the  stroogest  case  of  inten* 
lion. 

The  question  then  comes  to  this.  Looking  at  the  documents  which 
formed  the  basis  of  the  will  can  the  court  admit  parol  evidence  1 

Cases  have  been  cited  to  show  that  unless  there  is  an  ambiguity  on 
the  face  of  the  instrument,  the  court  can  in  no  c^se  admit  parol  evidence 
in  order  to  supply  an  omissidn. 

I  agree  with  JDr.  Lushington  that  the  term  ambiguity  is  not  properly 
applied  to  this  case.  In  Slachvood  v.  Damer^  there  was  no  ambiguity, 
the  omission  of  the  residue  must  be  considered  a  deficiency,  but  no  am- 
biguity. The  court  there  looked  to  other  documents  and  discovered  the 
omission ;  that  case  then  is  a  precedent  for  the  present  which  is  stronger 
jn  its  circumstances. 

In  Bayldon  v.  Bayldon,  the  will  purported  to  dispose  of  50,000/.,  and 
5000/.  were  omitted;  still  that  was  an  omission  not  an  ambiguity,  and 
the  court  admitted  evidence  from  written  documents,  which  showed 
clearly  what  was  intended. 

In  Harrison  v.  Stone,  certainly,  the  court  would  not  admit  parol  evi- 
dence ;  but  there  oral  testimony  alone  was  offered,  and  the  drawer  of 
the  will  was  dead — no  documentary  evidence  at  all  was  offered,  but 
oral  testimony  only,  which  has  never  been  received ;  but  then  if  the 
drawer  had  been  alive,  it  did  not  appear  that  the  court  would  not  have 
allowed  that. 

I  think  that  this  is  an  allegation  which  ought  to  be  admitted,  and  if 
proved,  that  will  be  sufficient  to  justify  the  court  in  supplying  the  defi* 
ciency  shown  in  this  will. 

The  allegation  being  subsequently  fully  proved,  the  court  decreed  let- 
ters of  administration  with  the  will  annexed  to  Sarah  Castell,  one  of  the 
residuary  legatees,  the  executor  having  renounced,  the  words  and 
names,  ^'To  my  fourth  daughter,  Anne  Tage,  spinster,  I  give  and 
bequeath  the  like  sum  of  two  hundred  and  fifty  pounds,*'  being  first 
inserted  and  forming  part  thereof. 
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Probate  decreed  of  a  paper,  oommencing  **  Head  of  inftmcUoDs,**  and  endoraed  roemoraiiduin,** 
bat  concluding  "  Uiis  ia  my  laat  will  and  teatanient,**  and  aigned  bj  Uie  deceased. 

Judgment — Sir  Hbrbbrt  jEN9ER.(a) 

The  question  in  this  case  arises  with  respect  to  a  paper  which  is  pro- 
pounded as  a  codil  to  ihe  will  of  the  late  Eiarl  of  Scarborough,'  who  died 
upon  the  24th  of  February,  1835,  in  consequence  of  a  fall  from  his  horse, 
which  immediately  produced  insensibility,  from  which  he  never  recov- 
eredv  and  died  within  a  very  few  hours  afterwards.  The  late  earl  lefl 
a  widow,  one  son,  and  three  daughters :  two  of  these  daughters  were 

(«)  The  facta  of  thia  eaae  are  aofficiently  aet  ibrtii  in  the  judgment  of  the  court 
The  JKta^f  Advocate  and  PhilUmore  argued  in  aupport  of  the  paper. 
Liukingtant  Addrnm  and  Bmggtard^  contra. 
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marrtedy  of  whom  one  had  become  a  widow :  .the  third  was  unmarried. 
He  left  personal  property  to  the  amount  of  about  300,000/.  The  testa- 
mentary papers  which  he  left  behind  him  were  a  will  of  the  13th  of  Octo- 
ber, 1S26,  and  a  codicil  of  the  6th  of  November,  1832.  These  papers 
were  drawn  by  his  confidential  solicitor,  and  were  executed  in  the  pre- 
sence of  three  witnesses,  and  remained  uncancelled  and  unrevoked  at 
the  time  of  his  death.  He  had  executed  several  other  testamentary 
papers  at  different  periods  of  his  life,  from  the  year  1790,  or  somewhere 
about  that  period,  to  which  it  is  not  very  material  for  the  court  particu- 
larly to  refer. 

The  paper  now  propounded,  and  with  reference  to  which  the  court  is 
called  upon  to  deliver  its  opinion,  is  all  in  the  handwriting  of  tho 
deceased,  is  subscribed  by  him,  and  is  dated  the  Uth  of  October, 
1834 :  the  abbreviated  words  at  the  head  of  it,  signify  that  it  was  made 
or  written  at  Edwinstow,  the  place  at  which  he  was  then  residing ;  and 
it  is  described  at  the  commencement  of  it  to  be  '*  head  of  instructions  to 
my  solicitor,  J.  Lee^  to  add  to  my  will  the  codicil  following."  It  goes 
on  to  state  what  the  contents  of  that  codicil  were  to  be.  There  are 
initials  for  several  of  the  legatees  with  the  words  "  &c.  &Cn*  in  many 
parts  of  it,  and  it  concludes  in  these  words,  "  This  is  my  last  will  and 
testament,  Scarborough;"  and  it  is  endorsed,  "  miemorandum  to  J.  Lee: 
will,  October  11,  '34:"  and  the  question  is,  whether  this  instrument  so 
written  by  the  deceased  is  entitled  to  the  probate  of  this  court,  as  a  part 
of  his  testamentary  dispositions;  and  this  will  very  much,  if  not  almost 
entirely,  depend  upon  the  character  which  is  to  be  attributed  to  the  paper 
itself.  It  may  therefore  perhaps  not  be  necessary  for  the  court  at  any 
considerable  fength  to  go  into  the  evidence  which  has  been  taken  upon 
the  allegation  propounding  it ;  because,  if  the  court  shall  be  of  opinion 
that  this  paper  is  only  vHiat  at  its  commencement  it  purports  to  be, 
namely,  mere  heads  of  instruction  to  the  solicitor  to  add  a  codicil,  there 
would  hardly  be  sufficient  evidence  to  enable  the  court  to  pronounce  for 
its  validity ;  but  if,  on  the  other  hand,  the  court  shall  be  of  opinion  that 
something  more  is  to  be  attributed  to  this  paper  than  to  a  document 
intended  to  be  mere  heads  of  instruction,  then  the  evidence  given  in  the 
support  of  it  will  be  only  in  affirmance  of  that  which  is  the  legal  cha- 
racter of  the  paper  itself,  so  far  at  least,  as  the  opinion  of  this  court  goes, 
and  it  will  not  be  necessary  to  examine  it  with  so  much  minute  criticism 
as  in  the  other  case  supposed. 

It  may  be  necessary,  however,  to  state  shortly  the  history  of  the 
deceased,  his  family,  and  affairs.  He  was  originally  the  Honourable 
John  Lumley  Savile,  the  youngest  of  three  brothers,  the  eldest  of  whom 
having  died  in  the  year  1807,  the  next  brother  succeeded  to  the  title  of 
Scarborough  and  the  Scarborough  estates,  and  the  deceased  came  into 
possession  of  the  Savile  estates  under  the  will  of  Sir  George  Savile. 
Under  that  will  he  had  a  power  of  settling  or  charging  those  estates 
with  an  annuity  of  1200/.  for  the  benefit  of  his  widow,  and  with  a  sum 
of  10,000/.  for  his  younger  children ;  and  this  power  was  exercised  by 
him.  In  1809,  his  eldest  son,  the  present  Lord  Scarborough,  became  of 
age,  and  recoveries  were  at  that  time  intended  to  be  suffered  with  respect 
to  the  whole  of  the  deceased's  estates,  that  is,  the  estates  in  Durham, 
Nottinghamshire,  and  Yorkshire ;  but  that  intention  was  executed  in 
part  only.  In  the  year  1812,  however,  recoveries  were  suffered  of  the 
other  estates»  when  a  further  annuity  of  1200/.  was  settled  upon  Lady 
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Scarbrough,  and  a  sum  of  90,000/.  charged  upon  them  for  the  benefit 
6f  his  three  daughters. 

In  the  month  of  June,  1832,  the  brother,  the  then  Earl  of  Scarbrough, 
died,  and  the  deceased  succeeded  to  the  title  and  estates,  and  further 
charges  were  made  upon  those  estates  for  the  benefit  of  his  wife  and 
children.    I  think  a  sum  of  1,000/.  a  year,  and  eventually  and  contin- 

{rently  an  additional  sum  of  500/.  a  year  was  charged  upon  those  estates, 
n  the  year  1833,  the  present  Lord  Scarbrough  engaged  to  pay  Lady 
Scarbrough  a  further  sum  of  900/.  a-year  durmg  her  life,  and  after  her 
death,  300/.  a-year  to  each  of  his  sisters,  there  being  three  of  them ; 
making  therefore  in  the  whole  900/.  a-year  to  be  paid  during  their  Hves. 
But  that  engagement  was  conditional,  that  is,  that  he  should  retain  the 
possession  of  both  the  Scarbrough  and  the  Savile  estates,  so  that  if  he 
were  to  lose  one  or  the  other  of  them,  the  engagement  would  not  be 
binding  upon  him.  There  was  also  a  sum  of  25,000/.  for  the  benefit  of 
the  daughters,  in  addition  to  the  30,000/.  charged  upon  the  Savile  estates, 
and  the  10,000/.  settled.  In  June,  1883,  actions  of  ejectment  were 
brought  by  the  nephew  of  the  late  Earl  of  Scarbrough  for  the  recovery 
of  the  Savile  estates ;  and  supposing  the  nephew  to  be  successful  in 
these  actions,  then  the  charges  upon  those  estates,  to  which  I  have 
alluded,  would  have  been  of  no  avail,  as  in  that  case  it  is  clear  the  earl 
could  have  had  no  power  to  charge  them  as  he  had  done,  and  the  recoveries 
which  had  been  sufiered  would  be  valueless,  and  these  sums  would  be 
lost  to  the  children  of  the  deceased.    In  the  year  1834,  the  particular 

!)criod  does  not  appear,  verdicts  were  given  in  three  of  those  actions  in 
avour  of  the  nepnew*^  claim:  whatever  therefore  might  have  been  the 
earfs  apprehension  in  the  earlier  part  of  the  time  after  those  actions 
were  brought  b^  bis  nephew,  as  to  the  result  of  them,  he  could  not  but 
have  been  at  this  time  impressed  with  the  idea  that  there  was  at  Jeast  a 
possibility  that  his  nephew  might  finally  succeed,  and  that  his  wife  and 
and  daughters  would  lose  a  considerable  portion  of  the  property  which 
he  had  settled  upon  them,  and  charged  upon  those  estates;  it  was  there* 
fore  not  unnatural  that  he  should  contemplate  the  providing  of  a  remedy 
for  an  adverse  result.  Now  the  provision  made  by  the  deceased  by  his 
will  for  his  familv  was  to  this  eflecl: — By  the  will  of  the  13th  of  October 
1826,  which  recites  the  settlement  which  had  been  made  upon  Lady 
Scarbrough  out  of  the  Savile  estates,  he  gives  iier  1000/.:  he  gives  her 
all  his  cash,  bank  notes,  and  bills  of  exchange  which  might  be  found  in 
his  houses  at  Ruflford  and  Edwinstow  at  the  time  of  his  death ;  and  he 
directs  that  plate,  linen,  china,  household  goods  and  furniture,  to  the 
amount  of  500/.  in  value,  shall  be  given  to  her  absolutely :  he  also  gives 
the  residue  of  the  plate  to  Lady  Scarbrough  during  her  life,  and  after  her 
death  to  her  daughter  Anna  Maria  Lumley,  that  is,  the  unmarried 
daughter,  who  he  probably  thought  would  continue  to  live  with  her 
mother.  .He  th^n  gives  to  each  trustee  and  executor  100/.  and  the  resi- 
due of  his  personal  estate  and  effects  in  trust,  and  directs  them  to  «eH 
the  reaj  estates.,  ajid  to  applv  the  proceeds  of  the  sale  to  the  payment  of 
his  debts  and  Jegacies.  He  then  gives  to  his  daughter  Anna  Maria 
Lumley  the  sum  of  10,000/.  to  be  payable,  I  think,  one  year  after  his 
decease,  with  interest  at  the  rate  of  5  per  cent.  He  gives  to  his  daughter 
Lady  Louisa  Francis  Cator,  who  had  married  without  his  consent,  and 
with  whom  ii  docs  not  appear  he  had  at  this  time,  October,  1826,  become 
perfectly  reconciled,  a  sum  of  10,000/.;  that  is  to  say,  she  is  to  have 
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tfie  ioteresf  of  it  for  her  life,  for  her  sole  and  separate  use,  and  at  her 
death  the  principal  is  to  be  divided  between  her  children ;  and  if  she  has 
Ho  children,  then  as  she  shall  appoint  by  will ;  and  if  she  makes  no  will 
then  it  is  to  so  to  her  sister  Lady  Anna  Maria  Lumley ;  and  in  case 
Lady  Anna  Maria  should  die  before  her,  without  having  left  issue,  then 
it  is  to  be  divided  equally  amongst  the  testator's  three  nieces,  the  daugh- 
ters of  his  late  sister  Lady  Louisa  Hartley :  so  that  under  this  will  the 
husband  of  Lady  Louisa  Frances  Cator  was  to  receive  no  benefit. 
He  then  gives  to  his  brothers,  the  Honourable  Savile  Henry  Lumley, 
the  Honourable  Sir  William  Lumley,  and  to  his  sister  Lady  Sophia 
Lumley,  10,000/.  each.  He  ffives  to  his  three  nieces,  Barbara,  Louisa, 
and  Georgiana,  daughters  of  his  late  sister  Lady  Louisa  Hartley,  the 
sum  of  10,000/.,  to  be  equally  divided  amongst  them,  with  benefit  of 
survivorship  between  them.  He  also  gives  to  his  three  nieces,  Eleanor, 
Louisa,  and  Harriet  Milbanke,  daughters  of  his  late  sister-in-law,  Elea- 
nor Milbanke,  the  sum  of  10,000/.  There  was  then  reference  made  to 
a  paper  which  would  be  found  containing  a  list  of  servants  to  whom  he 
gave  a  year's  wages,  but  that  paper  as  1  understand,  has  not  been  found. 
The  testator  then  desired  that  the  residue  of  his  property  should  be 
divided  into  three  equal  parts,  of  which  one-third  was  given  to  his  sister 
Lady  Sophia  Lumley,  and  in  case  of  her  death  in  his  lifetime,  between 
his  two  brothers  or  to  the  survivor  of  them ;  and  if  they  should  both  die  in 
his  liftime,  then  it  was  to  go  to  the  daughters  of  Lady  Louisa  Hartley ; 
one  other  third  part  to  the  daughters  of  Lady  Louisa  Hartley ;  and  the 
remaining  third  to  Miss  Gordon,  the  niece  of  his  wife.  He  then  directs 
the  sale  of  an  advowson  at  Winteringham,  in  the  county  of  Lincoln,  and 
of  a  real  estate  purchased  by  him  in  the  county  of  York,  the  proceeds 
of  which  were  to  form  part  of  the  residue;  and  lastly,  he  appoints 
Henry  Torre,  Francis  Swan  the  younger,  William  Pym,  and  Henry 
Grordon,  executors  and  trustees;  and  the  will  is  executed  on  the  13th  of 
October,  1826,  in  the  presence  of  three  witnesses.  So  that  by  this  will, 
LadyScarbrough  would  take  only  1000/.,  and  the  use  of  the  furniture  and 
of  the  other  articles  mentioned  for  her  life ;  but,  at  the  same  time  the  will 
recites  the  charge  which  the  earl  had  made  upon  the  Savile  estates,  and 
the  settlement  he  had  before  made  upon  her.  In  the  month  of  November, 
1883,  he  executed  a  codicil  to  that  will,  by  which  he  confirms  the  legacy 
previously  given  to  Lady  Scarbrough,  and  also  gives  to  certain  trustees 
a  sum  of  5000/.,  for  the  purpose  of  enabling  them  to  purchase  a  house 
and  premises  for  her  residence;  and  the  codicil  then  goes  on  to  explain 
the  testator's  intentions  as  to  the  bequests  which  he  had  made  to  the 
daughters  of  Lady  Louisa  Hartley,  and  then  ratifies  and  confirms  the 
wilt  where  it  is  not  altered  by  that  codicil,  which  is  dated  on  the  8th  of 
November,  1832,  and  is  attested  by  three  witnesses. 

It  therefore  does  appear  as  was  argued,  that  the  deceased  adhered  to 
the  disposition  of  his  property  as  contained  in  the  will  of  1826,  and  still 
continued  to  do  so,  except  so  far  as  it  was  altered  by  this  codicil ;  that 
he  did  still  intend  that  the  daughters  of  his  sister  should  take  the  10,000/. 
bequeathed  to  them  in  the  body  of  the  will  as  a  specific  legacy,  and  should 
also  take,  in  the  event  of  Lady  Sophia  Lumley  and  his  brothers  dying  dur- 
ing his  lifetime,  the  one-third  part  of  the  residue  bequeathed  to  her,  and 
also  the  one-third  bequeathed  to  themselves  immediately  on  his  death ;  the 
court  therefore  must  take  it  that  at  this  time  the  deceased  did  not  intend 


334  ToRRB  V.  Cabtlb.  T.  T.  1836. 

# 

to  make  ao^  other  provision  for  his  wife  and  daushtera  by  will^  than 
that  which  is  contaioed  in  these  two  papers.  But  then  it  is  to  be  recol- 
lected, that  at  this  period  there  was  no  question  with  respect  to  the 
Savile  estates,  upon  which  the  annuities  payable  to  Lady  Scarbrougb, 
and  the  provision  for  his  daughters  of  10,000/.  and  80,0002.  had  been 
charged ;  but  when  the  question  did  arise  between  him  and  bis  nephew, 
as  to  his  right  thus  to  charge  those  estates,  it  might  be  very  necessary 
and  proper  that  he  should  provide  against  a  disadvantageous  result,  by 
taking  care  of  the  persons  in  whose  favour  he  had  made  those 
charges;  it  was  not  only  natural  that  he  should  have  done  so,  but 
it  is  shown  by  positive  evidence  that  he  had  contemplated  doing  it, 
as  well  as  making  a  provision  for  the  younger  children  of  Lady  Har* 
riet  Manners  Sutton,  who  were  inadequately  provided  for,  by  their 
father's  will  not  having  been  properly  executed  Whether  that  pro* 
vision  was  intended  to  be  made  oy  a  codicil,  or  by  charges  upon  the 
Scarbrough  estates  does  not  appear ;  but  in  the  year  1833  these  actions 
were  commenced,  and,  as  I  have  already  stated,  verdicts  were  obtained 
in  some  of  them  by  the  nephew,  though  the  question  is  not  yet  finally 
decided.  I  believe,  indeed,  that  in  one  case  the  judgment  has  since  beea 
reversed ;  but  in  the  month  of  February,  1835,  at  the  death  of  Lord 
Scarborough,  a  verdict  hscd  been  obtained  against  him  in  some  of  these 
actions ;  therefore,  however  sanguine  he  might  have  been  in  the  first 
instance  as  to  his  eventual  success,  there  was  at  that  time  a  strong  pi^* 
sumption  that  another  result^might  take  place ;  and  upon  several  occa« 
sions  he^appears  to  have  expressed  his  intention  of  mailing  an  alteration 
in  his  testamentary  dispositions :  he  expressed  himself  to  this  effect  to 
the  Rev.  Mr.  Thomas  Manners  Sutton,  and  he  also  made  use  of  such 
expressions  to  his  brother.  Sir  William  Lumley,  as  led  him  to  believe 
that  he  did  intend  to  make  that  alteration.  And  thoush  it  may  be  true 
that  a  considerable  length  of  time  elapsed  between  the  death  of  Mr.  Sut- 
ton, the  husband  of  Lady  Harriet,  one  of  the  circumstances  which  gave 
rise  to  the  necessity  of  making  this  alteration,  and  his  communication  of 
his  intention  to  provide  for  the  younger  children  of  that  daughter  to  the 
Rev.  Mr.  Sutton,  and  though  after  the  actions  were  brought  a  consider- 
able length  of  time  intervened  before  be  set  about  making  these  altera- 
tions, stul  he  did  so  express  an  intention,  saying,  that  it  was  nece^ary 
that  a  different  provision  should  be  made  for  his  wife  and  childen,  from 
that  which  he  had  contemplated  by  these  earlier  papers ;  and  however 
long  he  may  have  procrastmated,  it  is  clear  that  upon  the  11th  of  Octo- 
ber, 1834,  he  did  set  about  doing  something  with  a  view  to  carry  his 
intentions  into  effect,  for  on  that  day  the  paper  now  in  question  before 
the  court  bears  date. 

It  is  admitted,  on  all  hands,  that  this  paper  is  in  the  handwriting  of  the 
deceased,  and  I  think  it  is  not  denied  that  it  was  found  in  the  situation 
in  which  it  is  alleged  to  have  been  discovered ;  indeed  there  can  be  no 
doubt  of  the  fact,  for  there  is  the  evidence  of  the  witness  who  actually 
found  it  in  that  situation ;  and  there  is  no  reason  whatever,  from  any 
thing  that  occurs  in  the  course  of  the  evidence  or  pleadings  in  this  case, 
to  suppose  that  this  paper  was  placed  there  by  any  other  hand  than  that 
of  Lord  Scarborough  himself;  and  there  is  no  reason  to  doubt,  that, 
having  had  these  natural  causes  moving  him  to  make  an  alteration  in 
the. disposition  of  his  propertv — having  these  calls  upon  him  to  provide 
against  the  inconvenience  which  might  result  from  these  actions  brought 
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^  the  nephew  being  decided  against  him-^-and  having  expressed  his 
intention  to  make  an  alteration  in  the  disposition  of  his  property, — for 
that  purpose  he  did  proceed  to  do  it  by  means  of  this  paper ;  and  the 
question  therefore  to  be  decided  is,  what  legal  effect  that  paper  is  to 
nave. 

The  court  has  been  referred  to  the  principles  which  are  applicable  to 
papers  which  are  either  unfinished,  unexecuted,  or  imperfect ;  and  the 
necessity  of  adhering  strictly  to  the  principles  laid  down  in  other  cases, 
and  of  not  departing  from  them,  from  any  feelings  of  compassion  for  the 
situation  of  the  wife  and  family  of  the  present  testator,  has  been  stronffly 
pressed  upon  the  consideration  of  the  court.  The  court  has  been  also 
told,  and  very  properly  told,  that  its  doty  is  to  decide  this  case  in  the 
same  manner  as  if  the  testator  had  been  a  person  of  inferior  rank  in  life; 
as  if  the  property,  instead  of  being  300,000Z.  had  been  300/.;  and  as 
if,  instead  of  giving  large  sums  to  different  individuals  to  the  amount  of 
50,000/.  these  legacies  had  only  amounted  to  50/.,  or  some  compara- 
tively trifling  sum ;  that  if  the  court  is  of  opinion  that  this  paper  is  not 
entitled  to  proof,  it  would  be  better  to  adhere  to  the  general  rules 
adopted  anci  laid  down,  and  not  to  depart  from  them  with -reference  to 
any  particular  case.  The  court,  however,  has  not  hitherto  shown  any 
disposition  to  depart  from  those  principles,  but,  on  the  contrary,  has  ex- 
pressed  its  intention  to  adhere  strictly  to  them,  and  to  apply  them  to  the 
particular  circumstances  of  each  individual  case,  for  it  must  be  admitted 
that  every  case  must  eventually  de[)end  upon  its  own  circumstances. 

If  then  this  paper  is  to  be  considered  merely  as  '<  head  of  instructions,'' 
as  a  mere  initiatory  paper,  the  court  would  feel  great  difficulty  in  holdinff 
it  entitled  to  probate,  because  it  appears  by  the  date  of  the  paper  itself,, 
that  it  was  written  early  in  the  month  of  October,  1834,  whereas  the 
deceased  did  not  die  till  the  24th  of  February  following.  There  were 
therefore  four  or  five  months  during  which  he  might  have  carried  his 
intentions  into  execution,  either  by  sending  this  paper  to  his  solicitor  to 
be  reduced  into  a  more  formal  shape,  or  by  writing  to  Mr.  Lee  to  request 
that  he  would  wait  upon  him,  if  he  the  deceased  were  unable  or  not 
disposed  to  sto  to  Mr:  Lee ;  or  in  any  other  manner  he  thought  proper ; 
ana  it  would  not,  and  could  not,  upon  the  principles  acted  upon  by  this 
court,  have  been  accepted  as  a  sufficient  excuse  for  not  having  completed 
his  intentions,  that  he  was  unwilling  to  leave  home  during  the  hunting 
season,  and  that  for  that  reason  only  he  had  put  off  the  final  execution 
of  this  instrument.  But,  as  I  have  already  stated,  the  question  here 
depends  very  mnch,  if  not  entirely,  upon  the  character  the  court  is  to 
give  to  the  paper  itself  :(a) — Is  it  to  be  considered  as  mere  "head  of 

{b)  Hie  p«per  ww  ai  foBows : 

Edw.  Octr.  llti>,  34^— 
H^  of  Inato.  to  my  Solor.  J.Lee,  to  add  to  my  Will 
the  Codicil  follows^-   . 

In  add",  to  my  ferm^.  beq<",  I  leaTe  £ 

To  my  Dear  Wiib  Lr.  &  80,000 

or    int"*.    thereon,    at    5    per    Cent,    oat    of    ray 

diff^  InTeatmo.~A>  at  her  Dec*.  50,000,  of  that  snm 

to  go  to  my  Dan',  L.  F.  C.  dD  Child',  ibr  th'.  sole  one 

Sl  benf^,  &0.  &c. 


The  rem*.  30,000,  dbc  dec- 
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instructtoDs  ?"  Is  it  to  be  considered  as  a  mere  paper  to  which  the  de- 
ceased had  done  nothing  finally  1  Is  there  at  least  nothing  equivocal  in 
the  character  of  the  paper  ?  True  it  is,  that  it  begins  as  **  Head  of 
instructions  to  my  solicitor,  J.  Lee,  to  add  to  my  will  the  codicil  follow* 
ins,"  and  that  the  deceased  then  proceeds,  as  in  writing  instructions  he 
might  do,  to  designate  the  persons  to  whom  the  particular  sums  men- 
tioned are  to  be  given ;  but  having  gone  on  to  make  a  complete  disposition 
in  terms  which  were  at  least  sufficiently  intelligible  to  himself,  and  which 
I  suppose  would  have  been  equally  so  to  Mr.  Lee  also,  and  having  dis* 
posea  of  the  residue  of  the  property,  and  appointed  the ''  same  executors 
and  trustees,  &c.  &c./'  he  concludes  by  saying,  '*  this  is  my  last  will 
and  testament,  Scarbrough/'  If  the  court  is  to  be  called  on  to  say  this 
is  nothing  more  than  head  of  instructions,  not  even  instructions  them* 
selves,  then  the  principles  which  have  been  adverted  to  must  be  applied 
to  this  case  as  to  all  others ;  but  if  it  is  something  more  than  heads  of 
instructions,  if  the  deceased  has  described  it  as  being  something  more, 
is  the  court  to  throw  aside  any  part  of  the  description  which  he  has 
given  to  it,  by  concluding  it  with  the  words  **  this  is  my  last  will  and 
testament  V*  Why  is  the  court  to  pronounce  this  to  be  a  mere  paper 
containing  heads  of  instructions,  when  the  deceased  himself  says  at  the 
conclusion,  "  this  is  my  last  will  and  testament  V  The  mere  signature 
of  his  name  might  not  have  been  sufficient  to  give  it  any  other  charac- 
ter than  that  attributed  to  it  at  the  commencement,  namely,  **  head  of 
instructions ;"  but  when  he  declares  under  his  own  handwriting  in  the 
concluding  words  of  the  instrument,  for  I  take  these  to  be  the  conclud- 
ing words  of  the  instrument,  **  this  is  my  last  will  and  testament,''  not* 

-Also  to  Lr.  S.  the  Char*.,  open  Car*.  &,  Pon> ;  all  my 


Books,  Plate  6l  far.  Slc  Slc  as  then  fb'.  sh'.  she 

prefer  livf .  at  Edw». £  ' 

^To  my  Daa^  A.  M.  L.,  and  L.  F.  C.  each  20,000—  40,000 

Do. I>.  H.  B.  M.  a  dDc  Slc 10,000 

A  Mourc.  Ring. 
M».  est'.  Sl  yal'>.  f».  W.  W.  Pym.  Sen'.  •     .  ^        1,000 

Wory.  g<.  fr^,  &  Neigh'.  Rogr.  Pock>.—  1,000 

—  -^  var«.  Stow"*,  Bai*  Sl  Serv*».  (incdc.  New  b««.); 

accds.  to  th^  respt^.  mert>.  as  Lr.  S.  Ahall  dir*.  (ezcv.  R.  P.)  500 

Then  &,  after  all  my  other  Legac,  Just  Debts  ^  Law 
ezp*,  depdf.  on  the  vex*  &.  vmjK  (F.  L.)  suits  are  discM.^ 
-^-  The  resid*.  of  my  Propr.  to  be  div^*  in  three  eq*.  p**.  Tia, 
— — >  To  my  Dr.  L.  F.  C.  &  Chil<i.  for  th'.  sole  ose  dL  benf^.  one  part. 
»_  _-_  Dr.  H.  B.  M.  S.  &  her  young',  child",  one  part 
&,  one  p*.  between  my  Bro".  S.  H.   L.  dL  Sir  W.'Lr.  for  th^  j<.  lives. — 

^Then  and  after  th'.  Dec*.,  to  be   div<.  bet"  the  1"*  &  S^  pH  vis. 

my  Daugh^  h,  F.  C.  ^c  Alc,  &.  my  D'.  H.  B.  M.  S.  &  her  yog'.  Children. 
——The  same  Exors  dc  TYustees,  &.c.  dec. 

— *To  Mr.  dc  M».  Got".  150  a  year  for  th'.  IWes. 

This  is  my  last  Will  and  Testament 

ScarbroQgh. 

It  was  folded  up  and  endorsed. 
Mem™,  to  J.  Lee 

WiU 
Oct'.ll|34. 
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withstanding  the  indorsement  which  appears  upon  it,  "memorandum  to 
J.  Lee — will,"  .the  court  can  come  to  no  other  conclusion  than  that 
these  words  mean  that  the  paper  is  to  be  considered  as  being  the  last 
will  and  testament  of  the  deceased :  I  confess  it  does  appear  to  me^ 
looking  at  the  paper  itself,  and  at  all  the  circumstances  that  had  occured 
to  make  it  necessary  for  the  deceased  to  provide  against  an  unsuccessful 
issue  of  the  actions  of  ejectment  brought  by  his  nephew  for  the  recovery 
of  the  Savile  estates,  and  looking  to  the  consequent  derangement  that 
would  take  place  in  the  provision  that  he  had  made  for  his  wife  and 
children,  that  he  did  mean  this  as  something  more  than  head  of  instruc- 
tions ;  and  that  when  he  wrote  it,  he  did  intend  it  to  be  that  which  he 
describes  it  to  be,  not  perhaps  strictly,  his  last  will  and  testament,  but  a 
part  of  it,  namely,  a  codicil  to  it,  because  the  bequest  made  to  Lady 
Scarbrough  is  to  be  in  addition  to  his  former  bequests :  it  must  therefore 
be  considered  as  a  codicil  to  a  previously  existing  will,  and  not  strictly 
the  will  and  testament,  which  are  the  words  of  the  instrument. 

But  it  is  said  that  this  is  written  on  a  scrap  of  paper ;  I  do  not  how- 
ever think  that  this  is  a  proper  description  of  it.  I  think  the  paper  on 
which  it  is  written  shows  rather  more  care  and  deliberation  than  if  it 
had  been  a  whole  sheet  of  letter  or  note  paper ;  the  edges  are  cut  so 
as  to  be  perfectly  straight  and  even,  there  is  no  inequality  in  it,  there  are 
no  jagged  edges,  but  it  appears  to  have  been  carefully  prepared  for  this 
purpose :  the  manner  in  which  the  paper  is  written  also  shows  that  great 
care  has  been  bestowed  upon  it,  for  there  does  not  seem  to  be  in  any  one 
part  of  it  any  correction,  alteration,  or  interlineation ;  though,  it  is  true 
that  there  are  abbreviations  used,  both  with  respect  to  the  names  of  the 
legatees  and  with  respect  to  certain  other  particulars  contained  in  it ;  I 
cannot  but  think  that  greater  care  has  been  bestowed  upon  it,  than  if  it 
were  to  be  considered  as  nothing  more  than  mere  heads  of  instructions 
to  be  communicated  to  his  solicitor. 

It  is  true  that  this  paper  is  very  informally  drawn,  that  it  has  numer- 
ous abbreviations  in  it,  that  it  has  these  terms  "&c.  &c.,"  and  initials 
only  to  designate  the  legatees ;  and  it  is  extremely  probable  that  the 
Earl  of  Scarborough  did  not  intend  that  this  should  be  a  final  act,  that 
he  did  not  mean  that  this  paper  should  in  its  present  form  be  the  last 
act  he  was  to  do,  by  wnich  his  property  was  to  pass:  but  I  am  to 
look  to  all  the  facts  and  circumstances  connected  with  the  case,  to  see 
whether  he  did  not  consider  this  paper  as  an  operative  instrument,  until 
another  should  be  drawn  in  a  more  formal  shape ;  and  whether  he  did 
not  refrain  from  sending  it  to  his  solicitor,  being  satisfied  and  convinced 
in  his  own  mind  that  he  had  done  that  which  would  carry  his  intentions 
into  effect,  provided  he  should  not  have  an  opportunity  of  giving  instruc- 
tions to  Mr.  Lee,  or  of  leaving  home  for  that  purpose,  which  he  is  proved 
very  much  to  have  disliked  during  the  hunting  season;  being  satisfied 
that  he  had  that  by  him  which  would  be  sufiicient  for  the  purpose  if  a 
more  formal  instrument  should  not  be  executed  by  him,  but  which  he 
intended  at  some  future  time,  when  he  had  leisure  and  opportunity,  to 
have  prepared  by  his  confidential  solicitor  Mr.  Lee,  whom  he  appears  to 
have  consulted  for  a  long  series  of  years  in  the  preparation  of  his  testa- 
mentary papers. 

Notwithstanding  the  alleged  informality  of  the  paper,  it  will  hardly  be 
denied,  that  if  the  deceased  had  done  with  respect  to  it,  as  he  had  done 
to  a  paper  which  he  had  previously  executed  as  instructions  for  a  codicil 
Vol.  VI.  43 
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or  will  prepared  for  him»  by  striking  through  those  words  which  pur* 
ported  that  it  was  instructions  for  a  codicil,  that  this  infcwrmality  would 
not  have  prevented  it  from  being  entitled  to  probate ;  and  I  cannot  think 
that  the  difficulty  of  construction  which  might  arise  as  to  some  parts  of 
the  contents  would  have  induced  the  court  to  have  refused  probate.  If 
then  the  court  is  correct  in  that  view,  namely,  that  it  would  have  been 
entitled  to  probate  notwithstanding  the  legatees*  names  were  merely 
expressed  by  initials,  and  some  of  the  sums  themselves  not  specifically 
disposed  of,  particularly  the  remaining  sum  of  30,000/.  out  of  80,000Z, 
but  falling  into  the  residue,  which  is  specifically  given  to  the  two  daugh- 
ters ;  is  that  view  to  be  affected  or  altered  by  the  circumstance  of  the 
paper  being  described  at  its  commencement  as  '•  head  of  instructions  ?" 
If  not,  there  is  sufficient  proof  upon  the  face  of  the  instrument,  that  the 
deceased  did  not  consider  this  as  a  mere  paper  of  instructions,  but  that 
be  gave  to  it  a  character  which  would  entitle  it  to  effect  and  operation, 
until  a  new  and  more  formal  instrument  was  prepared  from  it. 

The  court  having  thus  considered  the  appearance  of  the  paper,  and 
the  inferences  to  be  drawn  therefrom,  will  now  f)roceed  to  consider  the 
effect  of  the  evidence  which  has  been  given  in  support  of  it.  I  entirely 
agree  in  the  propriety  of  what  has  been  urged,  that  the  manner  in  which 
declarations  are  to  be  received  must  depend  very  much  upon  the  nature 
of  the  instrument  itself  to  which  they  apply,  and  that  in  the  case  of  aD 
informal  paper  there  must  be  strong  proof  that  the  deceased  did  intend  it 
to  operate  as  a  will.  In  the  case  of  Matthews  v.  Warner,  (4  Ves.  186,) 
the  paper  propounded  was  described  as  the  plan  of  a  will,  and  was  sign- 
ed by  the  deceased,  there  being  no  other  description  of  it ;  and  the  con- 
clusion of  the  paper  was  to  the  effect  that  he  must  not  forget  that  he  had 
some  very  good  friends,  and  so  on,  and  it  was  endorsed,  ^  plan  designed 
for  the  last  will  of  Mr.  William  Matthews  :*'  that  paper  had  nothing  upon 
it  to  show  that  the  deceased  intended  it  to  be  any  thing  more  than  that 
which  he  described  it  to  be,  a  mere  plan  of  a  will :  then  I  say,  declara- 
tions to  establish  a  paper  of  that  kind  must  apply  with  the  greatest  force 
to  the  identical  paper,  so  as  to  leave  no  possible  doubt  that  the  deceased 
did  consider  that  in  effect  it  was  an  operative  will.  Again,  in  the  case 
of  Bone  and  Newsam  v.  Spear,  (1  Phill.  345,)  the  paper  was  described 
as  heads  of  a  will,  or  instructions  for  a  will;  still  there  being  proof  that 
it  was  the  intention  of  the  testator  that  that  paper  should  operate  as  his 
will,  and  the  court  being  satisfied  upon  that  point,  notwithstanding  its 
informality,  acted  upon  it,  and  carried  it  into  effect.  But  these  cases, 
and  a  variety  of  others  that  might  be  cited,  show,  that  whatever  may  be 
the  form^of  the  instrument,  whatever  may  be  its  appearance,  whatever 
may  be  its  construction,  in  whatever  terms  it  may  have  been  expressed, 
or  on  whatever  material  it  may  have  been  written,  still  the  court  has- 
only  to  inquire,  was  it  the  intention  of  the  testator  that  that  document 
should  operate  as  his  will?  However  informal  or  imperfect  it  may  be, 
if  you  can  be  satisfied  that  the  deceased  did  intend  it  to  operate  as  his 
will,  this  court  is  bound  to  give  efl^ect  to  it.  I  agree  entirely  with  the 
observations  which  have  been  made,  that  under  certain  circumstances 
you  must  draw  certain  conclusions ;  that  if  a  person  describes  a  paper 
to  be  a  plan  of  a  will,  and  there  is  no  evidence  to  show  that  he  consi- 
dered it  to  be  any  thing  more,  you  must  consider  it  as  such :  you  must 
not  give  it  a  character  different  from  that  ascribed  to  it  by  the  deceased 
himself;  but  although  it  be  described  as  the  plan  of  a  will  only,  yet  if 
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this  court  is  satisfied  that  it  does  contain  the  last  wishes  and  intentions 
of  the  deceased,  and  that  he  intended  it  should  operate  as  a  will,  then  it 
is  bound  to  give  efiect  to  it. 

With  respect  to  the  paper  now  propounded,  it  is  said  that  some  parts 
of  it  may  be  difficult  oi  construction ;  but  that  would  not  prevent  its 
operation  in  those  parts  where  it  is  clear.  That  can  only  be  urged 
against  it  by  way  of  creatine  a  presumption  that  the  deceased  did  not 
mean  it  to  operate  as  his  will,  but  in  my  apprehension  that  presumption 
does  not  go  to  any  great  extent  in  this  case.  Looking  at  the  character 
of  the  earl, — how  unwilling  he  was  to  leave  his  home  for  business, 
however  urgent,  during  the  hunting  season,  I  see  nothing  on  the  face  of 
the  paper,  in  the  shape  of  the  paper,  or  in  the  difficulty  of  its  construction, 
which  would  show  that  he  did  not  intend  it  to  have  operation  so  far  as  it 
could.  The  question  here  undoubtedly  is,  not  whether  this  paper  is  in 
all  its  parts  a  pprfect  will,  capable  of  being  carried  fully  into  execution ; 
but  whether,  so  far  as  it  is  capable  of  beini?  carried  into  execution,  the 
deceased  did  not  mean  it  to  have  effect.  There  may  be  a  difficulty  in 
construing  the  paper  as  to  the  bequest  to  the  wife.  Ho  says,  **  I  leave 
to  my  dear  wife,  Lady  Scarbrough,  80,000/.  or  interest  thereon  at  five 
per  cent.,  out  of  my  ditlerent  investments ;"  and  it  is  said  that  it  is  not 
probable  that  Lady  Scarbrough  should  hesitate  in  her  choice  between 
the  interest  of  'that  sum  at  five  per  cent.,  or  the  whole  sum  of 
80,000/.  absolutely.  That  may  be  so,  but  there  is  no  reason  why  he 
should  not  say,  I  will  give  her  the  choice.  But  then  he  goes  on  to  state, 
that  at  the  decease  of  his  wife  50,000/.  out  of  that  80,000/.  should  go  to 
his  daughter  and  her  children;  and  it  is  said  that  this  shows  that  the 
deceased  could  not  have  intended  to  leave  it  in  Lady  Scarbrough'^ 
power  to  take  the  whole  80,000/.  if  she  chose.  Assuming  that  this 
50,000/.  js  wholly  to  go  to  Lady  Louisa  Cator  and  her  children,  in  the 
event  of  Lady  Scarbrough  choosing  the  interest  of  80,000/.  at  five  per 
cent,  instead  of  80,000/.  absolutely,  then  I  see  no  reason  why  the 
deceased  should  not  have  expressed  himself  in  this  manner.  With 
respect  to  the  remaining  30,000/.,  part  of  that  80,000/.,  that  is  depend- 
ent also  on  the  like  contingency;  there*  is  no  specific  distribution  made 
of  that  sum,  but  there  is  of  the  residue,  which  is  to  be  divided  into  three 

Sarts.  The  paper  then  purports  to  give  to  his  daughters.  Lady  Ann 
faria  Lumley,  and  Lady  Louisa  Cator,  each  20,000/.:  these  are  abso- 
lute bequests.  To  his  daughter.  Lady  Sutton,  he  also  gives  10,000/.; 
and  then  he  goes  on  to  give  various  other  legacies,  which  it  is  not  neces- 
sary for  the  court  particularly  to  advert  to,  and  proceeds  in  this  way — 
''  Then  and  after  *all  my  other  legacies,  just  debts,  and  law  expenses 
depending  on  the  vexatious  and  unjust  (F.  L.)  suit  are  discharged,  the 
residue  of  my  property  to  be  divided  in  three  equal  parts.  To  my 
daughter  Louiso  Fra"  Cator  one  part,  to  my  daughter  Lady  Har- 
riet Manners  Sutton  and  her  younget  children  one  part,  and  one  part 
between  my  two  brothers"  (naming  them) :  these  names  are  all  expressed 
by  initials:  then  it  goes  on  to  say,  that  *'  after  their  decease  it  is  to  be 
divided  between  the  first  and  second  part',  that  is,  my  daughter  Lady 
Louisa  Cator,  and  my  daughter  Lady  Sutton  and  her  younger  children, 
the  same  executors  and  trustees,  &c.  &c. ;  to  Mr.  and  Mrs.  Gordon 
150/.  a-year  for  their  lives.  This  is  my  last  will  and  testament,  Scar- 
brough." So  that  it  appears  to  me  there  is  no  great  difficulty  in  the 
construction  of  this  paper :  the  bequest  of  80,000/.  tor  Lady  Scarbrough, 
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or  the  interest  of  that  sum  for  her  life  at  five  per  cent,  and  50,000/.  of 
that  sum  to  his  daughter  and  her  children  for  their  sole  use  and  benefit, 
seems  to  me  to  present  the  only  difficulty,  because  when  the  residue 
comes  to  be  divided,  it  is  perfectly  clear;  one  part  being  given  to  Lady 
Louisa  Cator,  another  part  to  his  daughter.  Lady  Sutton,  and  another 
part  between  his  brothers  for  their  joint  lives,  and  after  their  decease  to 
be  divided  between  the  first  and  second  parties,  namely  his  daughter 
Lady  Louisa  Cator  and  Lady  Harriet  Manners  Sutton.  In  other  re- 
spects, the  construction  of  this  will,  as  it  now  stands,  docs  not  appear  to 
me  to  be  very  difficult,  when  the  intentions  of  the  deceased  are  to  be 
ascertained ;  or  any  sreat  doubt  in  carrying  them  into  efiect ;  at  least 
none  such  to  my  mind,  as  would  prevent  the  court  from  giving  eflect  to 
this  paper  on  that  ground.  Whether  Mr.  Cator  is  to  receive  any  part 
of  the  benefit  intended  for  his  wife,  or  what  construction  is  to  be  put 
upon  that  bequest,  is  not  for  me  to  decide :  it  is  sufficient  for  me  to  see 
that  there  is  a  mode  by  which  the  intentions  of  the  deceased  may,  with 
respect  to  the  greater  part  of  the  contents  of  this  paper,  be  eflfected,  pro- 
vided I  should  be  of  opinion  that  the  circumstances  under  which  it  was 
found  are  such  as  to  induce  this  court  to  grant  probate  of  it. 

it  remains  then  to  consider  the  evidence  which  goes  to  support  either 
one  or  other  of  the  descriptions  given  of  this  instrument — Whether  it  is 
to  be  considered  as  mere  head  of  instructions,  or  whether  it  is  to  be  con- 
sidered as  an  addition  to  the  will  of  1826  and  the  codicil  of  1832,  and 
intended  as  a  guide  to  carry  the  wishes  of  the  deceased  into  effect  until 
a  more  formal  instrument  should  be  executed  by  him. 

Now  in  the  first  place,  this  paper  is  all  in  the  handwriting  of  the 
deceased ;  it  was  found  after  his  decease,  though  at  a  considerable  period 
subsequent  to  that  event,  in  his  bed-room  concealed  in  a  part  of  th^  bed 
to  which  it  is  very  unlikely  any  other  person  would  have  access.  It  is 
admitted  that  it  was  found  there :  when  it  was  placed  there,  there  is  no 
evidence  before  the  court  to  show ;  because  from  the  condition  of  the 
paper,  and  the  dust  which  had  accumulated  upon  it,  it  might  have  been 
there  during  a  period  of  four  or  five  months,  or  it  might  have  been 
there  during  twooor  three  only :  it  might  have  been  placed  there 
the  day  after  the  witness  Newbart  had  seen  the  deceased  writing 
it,  when  he  deposited  it  in  the  black  portmanteau  in  his  bed-room.  The 
place  in  which  it  was  found  clearly  appears,  from  an  inspection  of  that 
part  of  the  bed  which  was  brought  op  to  the  view  of  the  court,  to  have 
oeen  a  place  of  perfect  concealment,  but,  at  the  same  time,  a  place  to 
which  there  was  a  great  facility  of  access  by  the  deceased.  It  is  said, 
why  wag  not  this  paper,  if  it  was  intended  to  have  operation,  deposited 
with  the  other  valuable  papers  belonging  to  the  deceased  earl  ?  For 
this  very  plain  reason  as  I  apprehend,  and  as  was  argued  throughout  by 
those  who  propound  it ;  that  it  was  not  intended  by  the  deceased  as  a 
final  act — ^tnat  it  was  not  the  only  act  he  intended  to  do ;  but  that  it  was  a 
provisional  act,  to  have  eflfect  only  in  case  he  should  not  execute  a  more 
formal  instrument ;  for  there  is  no  reason  to  suppose,  as  far  as  the  court 
is  able  to  judge  from  the  evidence,  that  at  any  subsequent  period  the 
testator  had  an  intention  difierent  from  that  which  is  here  expressed. 
The  paper  bein^  in  this  situation  was  within  his  own  control ;  and  it  is 
clear,  I  think,  that  it  was  placed  there  by  himself.  The  concealment 
too  was  perfect,  for  it  was  not  discovered  until  the  -mattresses  were 
taken  off,  and  the  lathes  of  the  bed  had  been  removed.  It  was  also  a 
place  of  security,  because  it  was  confined  in  its  place  by  the  pressure  of 
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a  screw,  and  there  was  therefore  no  fear  that  it  would  be  removed  by 
the  servants  in  making  the  bed ;  and  the  very  circumstance  of  its  being 
so  placed  may  perhaps  suggest  a  reason  why  the  deceased  only  put 
initials  for  the  names,  in  order  that  if  it  should  be  discovered  by  accident 
by  the  servants  of  the  house,  they  should  be  at  a  loss  to  know  the  real 
persons  whom  he  intended  to  benefit 

The  paper  therefore,  I  must  consider  as  having  been  carefully  written 
by  the  deceased,  deliberately  considered  by  him,  and  deposited  in  a 

?Iace  of  security  and  concealment,  for  the  purpose  of  being  preserved, 
t  is  preserved,  and  comes  now  before  the  court  in  the  same  state  as  it 
was  when  it  left  the  deceased's  hands.  But,  it  is  said,  how  can  it  be 
possible  that  the  deceased  should  have  deposited  this  paper  in  such  a 
place,  where  the  discovery  of  it  was  mere  matter  of  accident,  and  where, 
but  for  that  accident,  the  paper  might  have  remained  undiscovered  down 
to  the  present  moment  ?  I  think  there  is  a  very  easy  solution  of  that 
difficulty,  if  is  considered  that  the  deceased  did  not  necessarily  intend 
that  the  paper  should  remain  there  till  the  period  of  his  death.  There  is 
nothing  to  satisfy  me ,  that  if,  in  the  ordinary  course  of  nature,  he  had 
been  ill  for  a  few  days  preceding  his  death,  he  would  not  have  disclosed 
where  the  paper  was  deposited.  If  he  had  had  such  illness,  his  mind 
not  being  impaired,  and  had  died  without  making  any  disclosure  of  the 
place  where  the  paper  was,  that  would  be  a  strong  argument  to  be  urged 
against  the  instrument,  for  it  would  show  that  he  did  not  pay  any  atten- 
tion to  it,  or  that  he  had  placed  it  there  without  any  particular  view ; 
but  dying,  as  he  did,  in  this  sudden  manner,  there  is  nothing  in  the  cir- 
cumstances of  its  remaining  so  long  undiscovered,  from  which  the  court 
can  collect  that  he  had  in  any  manner  departed  from  the  intentions  ex- 
pressed in  it. 

Let  us  see  then,  whether  the  evidence  given  by  the  witnesses  who 
have  been  examined  in  the  cause,  more  particularly  by  one  of  them  ,* 
and  it  cannot  be  denied  that  in  point  of  fact  the  only  important  witnesses 
are  those  who  proved  declarations  of  the  deceased  ;  wnether  that  is  not 
of  such  a  nature  as  would  satisfy  all  the  court  has  a  right  to  demand  in 
support  of  this  paper:  whether  it  would  have  been  sufficient  to  support 
it  as  mere  heads  of  instructions,  or  even  instructions  themselves,  may 
be  one  question ;  but  the  question  here  is,  whether  the  declarations 
spoken  to  by  the  witnesses ;  with  respect  to  the  nature  of  which,  and 
the  impressions  derived  from  which  there  could  be  no  doubt  whatever ; 
whether  they  are  not  sufficient  to  satisfy  the  court  that  this  was  intended 
by  thadeceased  to  operate  as  a  will.  The  witness  William  Newbart, 
though  in  an  inrerior  situation  of  life,  was  a  person  to  whom  the  deceased 
communicated  many  important  particulars  relating  to  his  affairs  and 
family.  He  states  that  he  conversed  freely  with  him  on  the  subject  of 
his  daughter  Ladv  Louisa  Cator,  and  the  manner  in  which  she  had 
married ;  that  he  had  been  much  displeased  with  her  for  marrying  as 
she  did,  but  that  he  had  afterwards  become  reconciled  both  to  her  and 
her  husband. 

This  witness  was  on  terms  of  confidential  intercourse  with  Lord 
Scarbrough  for  several  years :  widi  regard  to  the  evidence  given  by 
him,  I  have  heard  no  imputations  attempted  to  be  cast  upon  him,  nor  is 
it  seriously  contended  that  he  ought  not  to  be  believed  in  the  represen- 
tation that  he  has  given,  whatever  maybe  its  eflfect.  It  is  certainly  said 
that  he  must  be  supposed  to  be  acting  with  a  certain  degree  of  bias  in 
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support  of  an  instrument  by  which  Lady  Scarbrough  is  to  be  so  much 
benefitted.  It  is  contended  that  it  is  not  unfair  to  suppose  that  he  would 
have  sonrie  bias  in  her  favour;  but  it  has  not  been  as  I  understand  it, 
seriously  contended  that  what  this  witness  says  is  not  to  be  taken  as  a 
true  and  correct  representation  of  what  did  occur,  so  far  as  he  is  able  to 
recollect  and  inform  the  court. 

He  slates  upon  the  sixth  article  of  the  allegation,  '<  Liord  Scarbrough 
was  in  the  habit  of  talking  familiarly  with  me  on  the  subject  of  his  family 
affairs ;  he  employed  me  in  confidential  and  private  matters,  and  men- 
tioned and  confided  to  me  many  matters  concerning  his  family."   Then, 
speakinff  of  Lord  Scarbrough's  dissatisfaction  at  the  marriage  of  Lady 
Louisa  Cator,  he  says, — *'  I  know  from  his  own  statements  to  me,  that  he 
was  displeased  with  her  on  account  of  her  marriage.     I  know  also  that 
he  was  afterwards  quite  reconciled  to  her  marriage  with  Mr.  Cator:  he 
told  me  so ;  and  of  presents  which  he  made  her  when  he  left  Skelbrook, 
after  he  had  been  to  see  her  there.  Lord  Scarbrough,  after  his  accession 
to  the  title,  often  spoke  to  me  concerning  the  estates  to  which  he  had 
succeeded,  and  also  frequently  complained  to  me  of  the  law-suits  in 
which  he  was  engaged  with  his  nephew,  but  not  with  reference  to  his 
'  will  or  any  intended  alteration  of  it,  or  any  intended  settlement  of  his 
afiairs.    The  word  '  will'  I  do  not  recollect  that  he  ever  used  in  talking 
to  me ;  and  whatever  he  said  to  me  regarding  the  settlement  of  his 
afiairs,  or  the  provision  for  his  wife  and  family,  was  what  he  had  done, 
not  what  he  intended  to  do.     He  never  mentioned  to  me  that  the  suits 
in  which  he  was  engaged  with  his  nephew  would  affect  the  settlement 
on  his  wife  and  children,  nor  mentioned  to  me  the  circumstance  of  the 
younger  children  of  Lady  Harriet  Manners  Sutton  being  ill  provided 
for.     1  recollect  his  teHing  me  on  one  occasion,  that  Lady  Harriet  had 
been  complaining  of  poverty," — and  so  on :  and  then  he  noentions  an 
observation  about  job-horses,  and  he  says,  <<  I  never  heard  I^rd  Scar- 
brough say,  that  his  would  be  a  rich  widow."    Those  declarations  are 
spoken  to  by  other  witnesses  in  the  cause,  Mrs.  Pocklington  and  other  of 
the  witnesses.    But  he  does  depose  that  Lord  Scarbrough  did  upon  one 
occasion  tell  him,  "  that  his  widow  would  be  well  off*  after  his  death; 
that  occasion  was  the  latter  end  of  January  or  the  beginning  of  Feb- 
ruary, before  he  died,  at  Edwinstow,  when  I  was  with  him  on  business; 
he  had  been  reading  a  letter  from  Mr.  Harrison,  his  solicitor  in  London, 
indeed  he  had  it  in  his  hand,  and  he  told  me  that  it  related  to  the  suit 
between  him  and  his  nephew,  and  what  provision  he  had  made  to  meet 
it,  and  that  he  had  settled  his  affairs."  This  was  in  the  month  of  Jajiuary 
after  a  verdict  had  been  obtained  against  him  in  one  or  more  of  the 
actions  of  ejectment  brought  against  him  by  his  nephew ;  and  it  would 
seem  therefore  that  he  had  been  taking  some  proper  measures  to  provide 
against  the  effect  which  the  adverse  result  of  those  suits  would  have  in 
the  arrangements  he  had  before  made  with  a  view  of  providing  for  his 
wife  and  family.     Then  he  says,  *'just  as  he  mentioned  these  words, 
Lady  Scarbrough  knocked  at  the  door,  and  his  lordship  said  to  me  then, 
what  was  a  very  common  expression  with  him,  *  don't  notice  it.'    Lady 
Scarbrough  did  not  remain  in  the  room  more  than  a  minute  or  two  :  and 
when  her  ladyship  had  left  the  room.  Lord  Scarbrough  said,  '  Lady 
Scarbrough  will  be  well  off*,  and  I  have  made  provision  for  them  all.'  " 
These  are  vague  declarations,  referring  to  some  paper  which  at  this 
time  had  been  written  by  him.    They  are  equivocal  in  themselves,  sup- 
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posing  them  to  refer  to  that  which  has  been  argued  to  be  heads  of 
instructions  only*  because  we  know  that  persons  who  have  written  a 
paper  of  this  description,  intending  afterwards  to  carry  into  effect  what 
IS  there  expressed,  are  very  apt  to  talk  with  reference  to  such  a  paper  of 
what  they  have  done.  Then  he  goes  on  to  say,  **  it  is  impossible  I  can 
tell  what  he  said  exaotly  upon  one  occasion,  or  what  he  said  on  another, 
nor  can  I  now  give  his  very  exact  words ;  but  I  believe  what  I  have  now 
stated  to  be  the  words  Lord  Scarbroush  used.  On  other  occasions, 
about  the  same  period,  he  has  told  me  tnat  they  would  be  all  provided 
for,  or  that  he  had  taken  care  of  them  all.  One  of  the  occasions  was 
when  he  was  writing  to  Lady  Harriet,  and  he  told  me  that  he  was 
writinff  to  her,  and  that  he  wished  her  to  come  and  reside  at  Kelham,  and 
*  poor  Louisa,'  he  said,  *  you  know  that  I  was  very  angry  with  her,  but 
I  have  quite  forgiven  her,  and  I  have  provided  for  them  all.' "  Then  in 
his  deposition  upon  the  ninth  article  of  the  allegation,  he  deposes  with 
respect  to  the  deceased's  habits  of  hiding  and  concealing  papers ;  but 
upon  the  tenth  article  he  goes  on  to  depose  rather  more  specifically  as 
to  the  writing  of  this  paper  than  he  does  in  the  other  articles,  for  his  evi- 
dence here  relates  to  what  occurred  some  time  after  the  paper  had  been 
written.  He  says,  <*  I  have  seen  the  bedstead  in  which  tne  paper  is  said 
to  have  been  found,  that  is  the  bedstead  on  which  Lord  Scarbrough 
slept  for  some  months  before  his  death.  Lord  Scarbrough  never  to  me, 
as  I  have  said  before,  said  that  he  should  alter  his  will,  or  make  a  dif- 
ferent disposition  of  his  affairs.  He  never  said  to  me  that  he  wanted  to 
see  and  speak  and  must  go  to  Mr.  Lee,  his  solicitor  at  Wakefield,  in 
order  formally  to  settle  his  affairs.  He  talked  of  going  to  Mr.  Lee,  and 
I  was  to  go  with  him  to  RufTord  to  get  some  important  papers  there,  to 
take  to  Mr.  Lee ;  this  was  not  very  long  before  his  death.  He  three 
times  mentioned  to  me  concerning  a  paper  which  would  be  found,  or 
rather  twice ;  for  the  first  time,  which  was  in  the  second  or  third  week 
in  October  before  he  died,  he  said  that  he  was  writing  his  wishes,  he 
had  a  paper  before  him  at  the  time."  Now  it  was  said  that  the  witness 
was  here  adapting  his  evidence  to  the  date  of  this  will,  but  I  cannot  see 
any  reason  for  supposing  that  he  has  not  spoken  to  the  best  of  his  recol- 
lection. Then  he  says,  "  the  second  time  was  about  Christmas  before 
he  died,  when  he  was  ill ;  and  complaining  of  his  illness,  he  said  that  a 

faper  would  be  found:  and  the  third  lime,  which  was  in  January,  (and 
am  not  certain  whether  he  did  not  also  at  the  latter  end  of  January  or 
the  beginning  of  February,)  he  said  that  I  was  to  bear  in  mind,  as  he 
had  told  me  before,  that  a  paper  would  be  found.  He  did  not  on  either 
of  the  two  last-mentioned  occasions  say  that  the  paper  would  contain 
his  wishes,  but  I  considered  that  he  was  alluding  to  the  paper  I  had  seen 
him  writing,  and  in  which  he  said  he  was  writing  his  wishes."  The 
witness  could  hardly  be  mistaken  as  to  what  Lord  Scarbrough  did 
actually  say  to  him.  He  said  a  paper  would  be  found :  there  he  was 
right — a  paper  was  found.  In  the  first  instance  he  says,  he  is  writing 
his  wishes ;  and  he  afterwards  says,  that  after  his  death,  a  paper  will  be 
found — he  tells  the  witness  to  bear  in  mind  that  a  paper  will  be  found, 
as  he  told  him  before.  He  did  not  say  that  that  paper  would  be  found  to 
contain  his  wishes,  but  the  witness  presumes  that  was  the  case,  because 
he  had  told  him  before,  with  reference  to  a  paper  which  he  was  writing, 
that  he  was  writing  his  wishes. 
Upon  the  thirteentli  article  he  deposes  still  more  specifically.    He 
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Bays,  ^  Oq  the  occasion  of  which  I  have  before  deposed,  when  I  tiras 
with  Lord  Scarbrough  at  Edwinstow,  I  went  to  him  by  previous  ap- 
pointment. I  am  not  certain  whether  it  was  in  the  second  or  third  week 
in  October  before  he  died ;  but  I  recollect  on  going  to  the  door  of  his 
dressing-room,  which  was  the  room  he  usually  saw  me  in,  I  found  it 
fastened  on  the  inside.  I  do  not  recollect  ever  toiiave  found  it  fastened 
before.  The  servant,  who  went  to  announce  me,  knocked  at  the  door, 
and  informed  his  lordship  I  was  there ;  upon  which  his  lordship  came 
and  unlocked  the  door,  and  I  entered  the  room  :  upon  my  entering,  he 
said  in  his  usual  way,  <  Good  morning,  Newbart  I'  and  then  he  said, '  You 
will  wonder  at  my  being  locked  up,  but  oiie  person  or  other  comes 
teazins  me  so,  and  that's  the  reason.'  That  is  what  he  said  as  near  as 
possible.  I  saw  he  had  a  paper  before  him ;  and  when  we  had  conversed 
a  little,  he  said  to  me,  *  I  am  writing  my  wishes,  what  I  wish  to  be  done 
after  my  death.'  I  am  not  certain  whether  he  said, '  after  my  death/ 
or  '  hereafter.'  I^nswered,  that  *  I  was  glad  to  hear  it ;'  upon  which 
he  said, '  Don't  notice  it,  don't  name  it  to  any  one :'  he  was  in  the  habit 
of  saying  to  me,  when  he  made  any  communicntion  to  me,  *  But  of 
course  you  won't  notice  it.'  He  then  placed  it  in  the  portmanteau  which 
was  on  the  chair  by  his  right  hand  side,  and  was  used  by  him  to  put 
papers  in,  which  he  had  in  use  at  the  time.  I  can't  say  that  it  was  the 
same  paper  which  I  saw  at  Mr.  Buckle's  office  at  York,  but  it  was  of 
the  same  appearance,  and,  as  far  as  I  can  judge,  of  the  same  size.  He 
did  not  fold  the  paper  up,  he  put  it  into  his  portmanteau  just  as  it  was 
lying  before  him."  Then  he  goes  on  to  say,  about  Christmas  time  after- 
wards.  Lord  Scarbroueh  was  complaining  very  much  of  his  health ; 
and  on  one  occasion,  when  I  went  to  him  at  Edwinstow,  I  found  him 
leaning  back  in  his  chair ;  and  he  said,  when  he  saw  me,  *  Good  God, 
Newbart  I  I  don't  know  what  to  do  with  my  side,'  (he  placed  his  hand 
on  his  right  side  as  he  said  it,)  *  and  the  back  of  my  neck  is  so  dread- 
fully bad  that  I  don't  knaw — or  God  knows — how  soon  it  may  take  me 
off.'  I  said,  *  I  hope  not,  my  lord  ;'  upon  which  he  said,  *J  don't  know  ; 
what  with  that  and  my  legs  teazing  me  so,  I  feel  myself  getting  old  ;  but 
if  any  thing  should  happen  to  me' — he  did  not  say  suddenly — *a  paper 
will  be  found.'  "  Now,  to  be  sure,  nothing  could  be  more  strongly  indi- 
cative of  a  reference  to  a  paper  which  was  to  have  effect  after  his 
death  than  these  expressions ;  and  this  witness  naturally  concluded  that 
he  was  referring  to  the  paper  which  he  had  seen  him  write,  (and  which 
was  the  same  in  appearance  as  that  which  is  now  propounded)  a  few 
weeks  before,  when  he  said  he  was  writing  what  he  wished  to  be  done 
hereafter,  or  after  his  death.  It  is  clear  that  there  can  be  no  mistake  in 
the  mind  and  recollection  of  the  witness  as  to  the  substance  of  what  was 
said  by  the  deceased.  He  appears  then,  clearly  and  decisively,  accord- 
ing to  the  impression  of  the  witness,  to  be  alluding  to  something  which 
was  to  have  efiect  upon  his  death,  with  reference  to  the  settlement  of  his 
affairs.  Then  he  goes  on  to  state,  "  he  did  not  on  that  occasion  tell  me 
to  bear  it  in  mindyTior  say  that  he  had  told  me  of  it  before ;  it  was  on 
another  occasion  that  he  told  me,  that  he  finished,  as  he  usually  did,  by 
desiring  me  not  to  notice  it  to  any  one.  I  replied,  *  Of  course,  my  lord.* 
I  do  not  recollect  that  either  on  this  or  on  the  other  occasion  Lord  Scar- 
brough spoke  of  his  wife  or  of  his  daughters ;  but  he  frequently,  in 
conversations  with  me^  spuke  most  affectionately  of  his  daughters,  and 
also  of  his  wife.    It  was  only  upon  one  occasion  that  Lord  Scarbrough 
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teiil  to  me,  that  Lady  Scarbrough  would  be  well  off  upon  his  death,  and 
that  was  on  the  occasion  I  have  mentioned  before,  when  he  was  reading 
Mr.  Harrison's  letter ;  but  he  twice  told  me  that  he  had  made  provision 
.  for  them  all,  meaning,  as  I  believe,  his  wife,  children,  and  ffrandchil* 
dren."  That  would  accord  with  this  paper^  and  not  with  tne  will  of 
1826  or  the  codicil  of  1833,  for  those  do  not  make  a  provision  for  all 
these  persons.  **  Once,'*  he  says,  **  when  he  had  been  reading  that 
letter  of  Mr.  Harrison,  and  on  an  occasion  before,  when  he  told  me  of 
his  being  teazed  with  begging  letters ;  that  occasion  was  in  the  January 
before  he  died :"  so  that  we  have  the  earl  writing  a  paper,  as  to  which, 
be  says,  he  is  writing  his  wishes ;  and  we  have  at  Christmas  an  intima* 
fion  given  by  him  to  this  witness,  that  a  paper  will  be  found  after  his 
death  if  any  thing  should  happen  to  him ;  and  here  wo  find  him  in  Jan« 
nary  before  his  death,  referring  to  the  same  thing.  The  witness  says^ 
**  he  was  in  his  dressing*room,  but  not  writing ;  there  was  a  letter  before 
bim,  and  he  appeared  to  have  been  writing.  After  he  had  said  '  Good 
morning'  to  me,  as  he  usually  did,  he  saicC  '  here  I  am,  Newbart  1  busy 
— you  don't  know  how  I  am  teazed  with  begging  letters.  I  am  writing 
to  my  daughter  Harriet :  I  want  her  to  come  and  live  at  Kelham.'  Then 
he  went  on  to  speak  of  Lady  Louisa  Cator,  whom,  after  her  marriaffe, 
he  ^nerally  called  '  Poor  Louisa,'  and  said,  '  Poor  Louisa,  she  dis- 
obliged me  very  much,  you  know,  but  1  am  quite  reconciled  to  her  now/ 
He  then  made  some  further  observations  to  the  efiect  that  there  would 
be  plenty  for  them  all  when  he  was  gone,  and  that  they  would  have  no 
reason  to  complain ;  and  on  this  occasion  it  was  that  he  reminded  mo 
of  the  paper,  and  said, '  You  will  bear  in  mind,  as  I  told  you  before,  that 
a  paper  will  be  found ;'  and  desired  me,  in  his  usual  way,  not  to  notice 
it  to  any  one."  This  again  could  hardly  be  with  reference  to  the  will  of 
1886,  or  the  codicil  of  1832,  for  the  actions  between  his  nephew  and 
himself  respecting  the  Savile  estates  would  have  taken  a  larffe  portion 
of  what  he  had  mtended  for  his  daughters,  and  which  he  had  charged 
on  those  estates  as  part  of  the  provision  he  had  made  for  them. 

It  is  impossible  for  the  court  to  doubt  for  one  moment,  or  hesitate  in 
believins,  that  this  witness  is  really  giving  the  words,  as  thev  occur  to 
him,  of  the  deceased  himself.  It  is  scarcely  possible  that  words 
should  be  more  conclusive,  to  show  that  the  deceased  intended  by  these 
declarations  that  the  paper  which  was  to  be  found  should  have  some 
effect  on  the  provision  he  had  made  for  his  children  after  his  death ;  for 
so  he  expressly  states  in  the  conversation  here  detailed,  where  he  saySf 
that  they  will  have  no  cause  to  complain ;  and  he  reverts  to  what  he 
had  before  told  the  witness — that  a  paper  will  be  found.  Coupling  all 
these  circumstances  together,  it  seems  quite  impossible  that  the  aeceased 
should  have  referred  to  any  other  than  a  paper,  not  itself  a  complete 
will,  but  by  which  he  had  been  desirous  of  guarding  aminst  the  emcts 
which  might  be  produced  upon  the  provision  he  had  before  made  for  his 
family  by  an  unfavourable  result  of  the  actions  brought  against  him  by 
his  nephew  for  the  Savile  estates.  I  do  not  know  mat  it  is  necessary 
for  the  court  to  ffo  into  the  history  further  upon  this  part  of  the  case : 
with  respect  to  the  declarations  spoken  to  by  this  witness,  every  thing 
appears  to  me  to  concur ;  and  supposing  these  declarations  to  have  been 
made,  and  that  the  witness  is  meaning  to  speak  the  truth,  which  I  see  no 
reason  whatever  to  doubt,  they  seem  to  me  to  be  utterly  incapable  of 
being  misunderstood  by  him^  nor  is  there  any  ground  for  suggesting  thmt 
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the  deceased  was  not  sincere  in  making  them :  he  makes  no  discovery 
to  the  witness  as  to  the  place  where  the  paper  is  deposited ;  he  does  not 
state,  you  will  find  this  paper  in  such  a  state,  aiid  such  a  place  after 
my  death,  but  merely  says ;  after  my  death  a  paper  will  be  found,—- 
which  must  necessarily  have  reference,  coupUng  it  with  what  he  had 
said  before,  to  the  provision  to  be  made  for  his  wife  and  children.  That 
last  conversation  with  him,  he  states,  followed  immediately  on  what  the 
deceased  said  about  his  wife  and  children, — that  they  would  have  no 
reason  to  complain  after  he  was  gone.  That  expression  therefore  could 
have  no  reference  to  the  will  of  1826,  or  jthe  codicil  of  1832;  as  in  the 
event  of  the  nephew  succeeding  in  the  actions  of  ejectment,  the  more 
near,  and  immediate  relations  of  the  deceased  would  have  an  interest 
very  inferior  to  those  who  were  more  distantly  related  to  him.  I  can-- 
not  therefore  but  think,  that  these  declarations  are  to  be  received  by  the 
court  with  some  degree  of  consideration.  I  think  they  are  very  differ* 
ent  from  those  which  usually  occur  in  cases  where  the  court  is  called 
upon  to  pronounce  that  a  paper,  originally  intended  as  a  plan  of  a  will, 
or  as  instructions  merely,  is  to  be  made  operating  and  subsisting  as  a 
will,  by  the  recollection  of  a  witness  who  speaks  to  declarations  made 
by  the  deceased. 

This  case,  I  say,  differs  from  those  to  which  I  am  referring,  because  I 
apprehend  that  this  paper  is  of  a  different  character  and  description,  for 
it  is  declared  by  the  deceased  to  be  his  will ;  and  therefore  these  decla- 
rations are  only  confirmatory  of  the  character  which  the  paper  is  at  least 
capable  of  bearing  upon  the  face  of  it,  and  of  the  character  which  the 
deceased  has  given  of  it  himself;  and  therefore  using  all  that  due  cau* 
tion  with  which  declarations  of  witnesses  are  to  be  received  upon  the 
several  grounds  stated  in  argument,  namely,  the  possibility  of  insincerity 
on  the  part  of  the  person  making  them,  the  possibility  of  misconception 
by  the  person  to  whom  they  are  addressed,  and  the  possibility  of  mis- 
representation, I  think  that  in  giving  weight  to  these  declarations,  the 
court  is  not  doing  any  more  than  the  testimony  of  the  witnesses  will 
fully  justify.  The  declarations  are  such  as  appear  in  themselves  to  be 
natural,  and  there  is  nothing  in  the  manner  in  which  they  are  related,  or 
in  the  occasions  upon  which  they  are  said  to  be  made,  which  should  lead 
the  court  to  suppose  that  the  deceased  was  insincere  in  making  them^ 
He  does  not  say  '*  This  paper  is  made  to  carry  my  intentions  into  effect," 
but  he  does  say,  *'  a  paper  will  be  found" — which  has  some  reference  to 
the  conversation  we  have  referred  to,  as  to  the  arrangements  of  the 
deceased  for  making  provision  for  his  family. 

It  appears  in  the  course  of  the  evidence  of  this  witness,  that  the 
deceased  was  talking  of  going  to  see  his  solicitor  Mr.  Lee,  it  is  true 
that  he  had  an  interview  with  Mr.  Lee  in  the  early  part  of  thfe  month  of 
October,  1834,  and  at  that  time  it  was  not  stated  in  evidence  that  any 
communication  passed  between  them  on  the  subject  of  this  will.  It  is 
very  possible  that  there  might  not  be  any  communication  of  that  kind, 
but  it  is  not  at  ail  unnatural  to  suppose,  that  when  the  deceased  returned 
home,  he  might  consider  what  was  necessary  to  be  done  to  guard 
against  an  adverse  result  with  respect  to  these  trials  of  ejectment,  and 
that  looking  to  the  whole  of  his  testamentary  dispositions,  and  the  provi* 
sion  which  he  had  made  for  his  wife  and  family  before  the  litigation 
commenced,  he  might  now,  while  the  result  was  doubtful,  consider  it  not 
right  to  give  that  large  benefit  to  those  for  whom  he  had  so  handsomely 
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provided  at  a  time  when  he  thought  he  had  made  ample  provision  for  his 
wife  and  family.  By  this  paper  ne  does  not  take  away  tne  whole  of  the 
benefit  he  had  originally  intended  for  them,  but  he  dves  a  large  portion 
to  those  for  whom  by  nature  he  was  bound  to  provide.  Although  he  did 
not  in  the  month  of  October,  1834,  communicate  to  jVfr.  Lee  what  hi^ 
intentions  were,  or  give  him  any  instructions  to  prepare  a  will,  y^t  he 
considered  what  was  proper  to  be  done,  and  he  sat  down  and  wrote  thif 

Cper  in  the  manner  and  form  which,  on  the  face  of  it,  it  purports  to 
ar.  It  is  in  evidence  in  the  cause,  that  the  deceased  was  during  the 
latter  part  of  his  life,  talking  of  going  to  his  solicitor  Mr.  Lee.  There  is 
no  evidence  that  it  was  in  reference  to  the  preparation  of  a  testamentary 
paper;  but  he  was  going  to  take  some  papers  to  him,  and  it  is  merely 
conjecture  what  those  papers  were.  It  might  very  possibly  be,  and  it  is 
not  at  all  improbable  tnat  it  was  the  will  and  codicil ;  but  that  is  per- 
fectly immaterial.  He  did  not  give  this  paper  as  instructions  to  Mr. 
Lee,  but  he  kept  it  in  his  own  bed-room,  in  the  place  where  it  was  depo- 
sited by  him.  It  appears  to  me  to  be  perfectly  immaterial  whether  the 
deceased  did  or  dia  not  go  with  the  intention  of  giving  this  paper  to  Mr. 
Lee.  Had  he  given  it  to  Mr.  Lee  as  instructions  to  draw  a  will  from, 
and  then  allowed  four  or  five  months  to  pass  by  without  making  any 
inquiry  about  it,  that  might  have  given  rise  to  a  question  for  the  court 
to  consider,  whether  the  deceased  had  not  departed  from  hid  intention  as 
expressed  in  that  paper,  and  whether  he  did  not  consider  this  as  mere 
instructions,  as  in  the  case  cited  of  Munro  v.  Coutts,  (1  Dow.  Pari. 
Cases,  p^  437.)  There  the  question  arose  on  a  paper  drawn  out  as  in- 
structions for  a  will ;  and  though  in  some  correspondence  between  the 
testator  and  his  solicitor  it  was  described  as  a  will,  yet  clearly  from  the 
whole  tenor  of  it,  it  was  delivered  to  the  solicitor  as  instructions  only, 
and  was  not  considered  by  him  as  a  perfect  will ;  and  in  point  of  fact  it 
was  in  consequence  of  explanations  which  were  required  from  the 
deceased,  that  the  paper  was  in  the  unfinished  state  in  which  it  appeared. 
So  in  this  case,  if  the  deceased  had  sent  this  paper  to  Mr.  Lee  to  draw 
a  will  from,  there  would  have  been  strong  ground  to  consider  it  a§  a 
mere  paper  of  instructions ;  and  if  he  had  left  it  with  Mr.  Lee  without 
making  inquiries  about  it  for  three  or  four  months,  it  mi^ht  have  given 
rise  to  a  question  of  considerable  difficulty  as  to  whether  the  court  could 
consider  it  as  a  will  or  not.  But  in  order  to  try  the  sincerity  of  the  wit- 
ness Newbart,  we  must  look  to  his  conduct  after  the  death  of  the 
deceased,  and  to  the  conduct  of  others  also ;  because,  if  from  Newbart's 
representation  to  the  persons  who  came  into  the  house  of  the  deceased 
immediately  after  his  death,  and  by  whom  the  search  for  this  paper  was 
conducted,  they  were  impressed  with  the  sincerity  of  Newbart's  commu- 
nications to  them,  and  with  the  belief  that  he  was  telling  them  only  what 
he  believed  to  be  true,  as  falling  from  the  deceased  himself,  that  at  least 
afibrds  a  criterion  by  which  we  may  judge  what  was  their  opinion  as  to 
the  veracity  and  sincerity  of  the  witness.  What  does  he  do  immedi- 
ately on  the  death  of  the  deceased  ?  The  will  and  codicil  are  found  at 
•Rufibrd  in  the  deceased's  depositories  there ;  and  when  Newbarl  sees 
the  date  of  those  papers,  he  is  satisfied  that  they  cannot  be  the  papers  to 
which  the  deceased  referred ;  he  is  satisfied  that  there  must  be  papers  of 
a  later  date  than  those,  from  what  he  had  seen  the  deceased  doing  the 
second  or  third  week  in  October,  1834,  when  he  said  to  him,  *'  I  am 
writing  my  wishes"-—"  what  I  wish  to  be  done  after  my  deatht"    New- 
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bart  sftys,  there  must  be  a  paper  found  somewhere  or  other,  for  the 
deceased  had  told  him  that  a  paper  would  be  found ;  and  accordingly 
search  is  made,  and  that  searcn  is  conducted  with  great  minuteness  ud 
strictness,  but  still  no  paper  is  forthcoming.  Newbart  does  not  tell 
them  that  he  saw  the  deceased  put  the  paper  into  this  black  portman- 
teau, nor  does  it  appear  that  this  black  portmanteau  was  searcned  very 
thoroughly :  it  is  opened  to  get  some  keys  out  of  it,  and  for  some  other 
purposes,  but  Newoart  does  not  say  that  he  had  seen  the  deceased  pat 
the  paper  into  that  portmanteau. 

It  is  very  possible  that  he  might  have  imagined  that  the  paper  would 
be  found  where  the  will  itself  was  deposited, — that  would  be  a  very 
natural  supposition ;  and  that,  although  he  had  seen  him  put  this  paper 
into  the  portmanteau,  it  might  have  been  removed  from  thence.  There- 
fore it  is  not  at  all  unnatural,  that  Newbart  should  not  have  made  the 
disclosure  that  he  had  seen  the  paper  put  into  the  box  the  second  or 
third  week  of  October.  But  Newbart's  strong  impression  was,  that  a 
paper  would  be  found,  whatever  might  be  its  contents.  That  cannot  be 
denied  upon  the  face  of  this  evidence.  It  cannot  be  denied  that  what  he 
said  made  a  strong  impression  on  the  persons  conducting  the  search ; 
and  though  it  is  true  that  he,  having  aeclared  he  was  certain  a  paper 
would  be  found,  and  that  if  it  was  not  found  he  should  think  the  paper 
had  been  destroyed ;  when  the  search  was  made  and  the  paper  was  not 
discovered,  a  kind  of  joke  was  passed  upon  him,  and  they  appeared  to 
be  laughing  at  his  story.  But  it  by  no  means  follows,  they  did  not 
believe  the  statement  made  by  him  as  to  what  had  been  said  to  him  by 
the  earl ;  and  to  show  that  they  did  place  reliance  upon  his  statement, 
the  search  actually  proceeds,  and  is  continued  from  the  34th  February 
down  to  the  month  of  May.  I  believe  at  that  time  all  hope  was  given 
up  of  discovering  the  paper ;  but  in  the  month  of  July,  when  the  mat- 
tresses were  removed  from  it,  and  the  bed  taken  down  for  the  purpose 
of  being  cleaned,  this  paper  was  discovered  in  the  place  described  by 
the  witness  who  found  it ;  and  then  it  is  that  it  is  brou^t  forward.  1 
cannot  conceive  that  any  difficulty  ought  to  arise  in  the  mind  of  the 
court  as  to  giving  credit  to  the  deposition  of  Newbart ;  and  there  is  no 
doubt  as  to  the  sincerity  of  Lord  Scarbrough,  in  saying  that  a  paper  < 
would  be  found,  whatever  might  be  the  effect  of  that  paper ;  for  the 
paper  is  found  in  his  own  handwriting,  and  signed  by  himself  just  about 
the  period  of  time  when  the  first  communication  passes,  which  is  carried 
on  by  subsequent  conversations  between  him  and  the  "witness  Newbart. 
Is  there  any  thins  improbable  in  the  deceased  having  put  the  paper  in 
the  place  in  which  it  was  foiuid  ?  He  appears  to  have  been  a  person  of 
a  very  suspicious  mind  :  he  appears  to  have  been  in  the  habit  of  hiding 
papers  behind  chairs  and  under  mattresses.  Papers  have  been  found 
there.  If  he  was  in  the  habit  of  so  hiding  these  papers,  it  is  argued  that 
it  was  extraordinary  that  these  places  utould  not  have  been  searched 
before,  other  papers  being  found  concealed  in  the  bed  and  behind  chairs, 
as  is  proved  by  a  vast  number  of  witnesses :  that  is  so ;  but  it  is  to 
be  observed,  tMt  if  the  search  had  been  conducted  with  the  great- 
est minuteness,  still  this  paper  would,  very  probably,  have  escaped 
observation;  for  it  could  not  have  been  discovered  unless  the  laths 
under  the  mattresses  were  actually  removed.  It  was  in  a  place  there- 
fore, which  it  was  very  oniikely  that  any  persons  would  have  thought 
of  searching  for  the  discovery  of  such  a  paper.    It  appears  to  me  that 
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there  is  nothing  in  the  circumstance  of  his  selecting  this  place  as  a  place 
of  perfect  security  and  concealment,  or  in  his  not  communicating  to  any 
person  where  the  paper  would  be  found,  he  having  met  with  this  acci- 
dent, and  having  diea  so  suddenlv  in  consequence  of  it  as  to  b^  deprived 
of  the  opportunity  of  making  such  communication. 

Now  Sir  William  Lumley  comes  forward  in  a  very  honourable  man- 
ner, and  says,  **  This  is  what  my  brother  meant ;  this  is  as  it  should  be." 
Sir  William  Lumley  will  be  a  considerable  loser  by  the  establishment 
of  this  paper :  he  states  his  impression,  and  there  can  be  no  doubt  of  his 
sincerity  m  stating  that  impression  to  be,  that  it  was  a  paper  intended 
to  operate.  He  says  it  was  a  paper  which  his  brother  would  be  likely 
to  leave  behind  him,  to  guard  against  those  inconveniences  which  might 
arise,  and  which  would  prejudice  the  interest  of  his  wife  and  daughters 
in  the  event  of  an  unsuccessful  termination  of  the  law  suits  between  him 
and  his  nephew.  It  does  not  appear  to  me  necessary  to  advert  to  the 
rest  of  the  evidence.  The  witnesses  all  speak  to  one  point,  namely,  the 
intention  of  the  deceased  to  make  some  alteration  in  his  testamentary 
arrangements ;  whether  at  an  earlier  or  a  later  period  is  perfectly  im- 
material, for,  at  one  time  at  least,  he  did  not  consider  this  to  be  a  proper 
distribution  of  his  property. 

.  Whether  the  court  can  say,  that  this  paper  shows  what  was  his  final 
mind  and  indention  must  depend  on  all  the  circumstances  of  the  case,  he 
having  died  in  a  way  whicn  rendered  him  incapable  of  declaring  more 
specifically  what  his  intentions  were.  Looking  then  at  all  the  circum- 
stances of  the  case,  at  the  necessity  there  was  for  his  making  the  provi- 
sion which  he  has  made  here ;  looking  also  to  what  was  done  on  a 
former  occasion,  for  that  is  not  altogether  immaterial,  namely,  executing 
a  provisional  will,  which  was  originallv  drawn  up  as  instructions  only 
to  have  operated  till  a  more  formal  will  was  drawn,  that  paper  having 
alterations  and  interlineations  in  it;  looking  at  all  these  circumstances, 
I  can  have  no  doubt  or  hesitation  in  stating  it  to  be  mv  firm  conviction, 
that  the  deceased  did  intend  this  paper  should  have  full  operation  in  case 
any  thing  should  happen  to  him  before  he  had  an  opportunity  of  going,  or 
before  it  was  convenient  to  him  to  go  to  Mr.  Lee,  for  the  purpose  of  having 
a  more  formal  instrument  prepared.  Being  of  that  opinion,  and  seeing 
nothing  in  any  of  the  principles  laid  down  and  acted  upon  in  this  court 
at  all  to  militate  against  the  views  which  I  have  here  stated  and  express- 
ed, I  am  of  opinion  that  I  must  pronounce  for  the  validity  of  this  paper, 
and  decree  probate  thereof  to  the  executors,  with  the  will  of  1826  and 
the  codicil  of  1832 :  and  I  think  that  in  a  case  of  this  description,  the 
costs  on  all  sides  should  be  paid  out  of  the  estate. 
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CONSISTORY  COURT  OF  LONDON. 

CHESTERTON  and  HUTCHINS  against  FARLAR.— p.  845. 


On  the  admission  of  an  allegation. 


In  answer  to  a  libel  for  snbtraotion  of  clmrdi  rate,  it  is  competent  to  a  party  to  plead  that  the 

rate  was  intended  to  be  retrospective,  although  the  rate  was  not,  on  the  face  ofU,  retrospective. 
Under  the  stat  58  Geo.  3,  c  45,  s.  71,  the  iiihabitantsof  the  district  are  liable  for  twenty  years 

to  the  ineidenial  expenaet  in  the  same  manner  as  to  the  repairt  of  the  Mother  Chnreh. 
Semblet  that  all  rateable  property  should  be  assessed  to  the  church,  although  payment  of  the  rate 

may  not  be  enforced  agaiost  those  who  are  in  a  state  of  pauperism. 
A  church  rate  made  on  Lady.day  to  cover  expenses  from  Uie  preceding  Lady-day,  bad. 
Churchwardecs  (by  the  general  law)  cannot  borrow  money  on  the  security  of  ibture  church 

rates. 
A  church  rate  not  on  the  fiice  of  it  retrospective,  but  intended  for  retrospective  porpows,  to 

more  than  a  third  of  its  amount,  invalid. 


>?     -  ^    VELEY  and  JOSLIN  against  BURDER— p.  872.  "\ 

-^3.  _ j 

On  admission  of  the  Libel. 

t 

The  parishioners  in  vestry  assembled,  having  refused  to  make  a  church  rate  for  necessary 
repairs,  the  churchwardens  may  of  their  own  authority  make  such  rate. 


ARCHES  COURT. 


/ 


r  ^  ,\  f  .  .i^  3 .  GAUDERN  v.  SELBY.— p.  394.  \, 


Appeal  from  Peterborough. 


A  churchwarden  may  of  hiaown  authority  make  a  church  rate. 


PREROGATIVE  COURT  OF  CANTERBURY. 

SANKEY  against  LILLEY  and  the  King's  Proctor.(a)— p,  397. 

A  will  pronoQDced  against,  the  attesting  witnesses  only  having  been  esamined.    The  deceased 
being  of  advanced  age  and  very  infirm,  and  the  instrument  having  been  drawn  up  from 

(a)  On  this  cause  coming  on  for  hearing  on  a  former  day,  the  conrt  thought  that  notice 
should  be  given  to  the  king's  proctor,  as  it  appeared  that  the  deceased  left  no  known  relations, 
and  the  residue  under  the  will  of  the  26th  June,  1826|  being  undisposed  of,  in  consequence  of 
which  an  appearance  was  given  for  the  crown. 
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•  diitctiabs  given  by  the  execator,  and  no  instnictions  being  proved  to  have  been  given  by  the 
deoeaied. 

This  was  a  cause  of  proving  in  solemn  form  of  law,  the  alleged  last 
will  and  testament  of  Mary  Decaufour,  late  of  Grove  I^ane,  Canterbury, 
spinster,  deceased,  bearing  date  the  14th  November,  1834.  The  will 
was  opposed  by  Mary  LilTey,  (wife  of  Isaac  Lilley)  the  sole  legatee,  in 
a  will  of  the  deceased,  dated  the  26th  June,  1826. 

The  deceased  died  on  the  8th  June,  1835,  aged  above  eighty  years; 
she  left  no  property,  except  a  few  articles  of  furniture,  and  what  she 
might  be  entitled  to,  on  the  result  of  a  suit  in  Chancery,  on  the  construc- 
tion of  the  will  of  Mrs.  Mary  Braddon,  (her  niece  of  the  half  blood)  to 
whom  she  was  next  of  kin,  and  heiress  at  law. 

By  the  will  now  before  the  court,  the  deceased  left  two  hundred  pounds 
to  the  Kent  and  Canterbury  Hospital ;  fifty  pounds  to  the  Lying-in  Charity, 
Canterbury ;  five  hundred  pounds  to  Mr.  Charles  Miette,  and  of  the 
residue,  both  real  and  personal,  she  gave  two-thirds  to  Ann  Woollett,  her 
nurse,  and  the  remaining  third  to  Mr.  Robert  Sankey,  Solicitor,  Canter- 
bury, and  she  appointed  him  sole  executor,  and  the  will  proceeded,  '^  and 
I  particularly  direct,  that  in  addition  to  the  benefit  he  may  derive  under 
this  my  will,  he  shall  be  allowed  to  retain  all  costs,  charges,  and  expenses, 
which  he  has  already,  or  may  hereafter  incur,  in  establishing  and  pro- . 
secuting  my  claim,  as  the  next  of  Jiin,  and  heiress  at  law,  of  the  said  Alary 
Braddon,  deceased,  or  otherwise  as  my  attorney ;  and  also,  all  moneys 
which  he  may  have  paid,  or  shall  pay  to  me,  or  for  my  use  and  benefit, 
and  I  declare,  that  notwithstanding  his  appointment  as  executor  of  this 
my  will,  he  shall  be  entitled  to  make  all  usual  and  customary  charges, 
as  an  attorney  and  solicitor,  for  any  business  done  by  him,  relative  to  my 
aflfairs,  and  that  in  the  same  manner  as  if  he  had  not  been  appointed  an 
executor,  but  as  acting  in  the  character  of  attorney,  or  solicitor,  to  the 
executor  of  this  my  will."  This  will  was  propounded  in  a  condidiU  on 
which  W.  P.  Beecnam,(a)  James  Clarke,  and  William  Wood,  the  sub- 

(a)  The  evidence  of  Bcecham,  which  is  virtually  the  sanne  with  that  of  the  other  lubacribing 
witneaaes  was  to  the  fbUowing  effect  :»-William  Pain  Beecham  of  Hawkhurst,  in  the  county 
of  Kent,  attorDey-at>law^aiid  solicitor,  aged  thirty-six  years,  a  witness,  prodaoed  and  sworn  on 
bis  oath,  deposes  and  savs  as  follows  :— 

To  the  condidU  and  the  paper  writing  therein  propoanded,  I  did  not  know  Mary  Decaafoar, 
the  deceased,  in  this  canse,  and  never  saw  her,  till  I  went  to  her  to  receive  instructions  for  the 
will  in  question.  On  the  14th  of  November  in  the  last  year,  the  same  day  as  that  on  which  the 
will  bears  date,'!  went  to  the  deceased  by  the  desire  of  Mr.  Sankey,  who  is  an  attorney  at  Can- 
terbury, and  one  of  the  devisees  named  in  the  will  in  question,  of  which  he  is  also  sole  executor. 
I  have  long  known  Mr.  Sankey— we  are  great  friends.  He  sent  a  messenger  for  me,  who 
arrived  at  an  early  hour  of  the  14th  of  November,  at  my  bouse,  at  Hawkhurst,  bringing  a  letter 
which  I  have  with  me,  begging  to  see  me  at  Canterbury,  and  saying  tliat  the  messenger  he  had 
sent  would  bring  me  back.  T&  communication  between  Canterbury  and  Hawkhurst  is  difficult, 
I  reached  Mr.  Sankey's  house  that  afternoon.  I  think  that  on  my  seeing  him  he  to^d  me  at  onoe 
that  be  wished  me  to  make  the  deceased's  (the  old  lady's,  as  he  called  her,)  will  for  her.  I 
knew  pretty  well  that  this  was  his  object  of  my  visit,  for  being  on  terms  of  strict  intimacy  with 
him,  Mr.  Imkey  had  told  me  that  it  was  probabk)  ho  should  be  benefitted  by  her  will ;  and  I 
had  then  begged  of  him  if  it  were  so,  that  he  would  not  make  it  himself,  but  send  for  me  and  I 
would  do  it ;  this  occurred  a  few  months  or  weeks,  my  recollection  fails  me  as  to  how  long 
before.  Mr.  Sankey  produced  to  mc  a  poper  which  he  said  he  presumed  would  be  the  old  lady's 
instn^ctioos  for  her  will;  they  were  in  fact  in  the  form  of  a  draJfl  will,  and  in  the  handwriting 
of  Mr.  Sankey.  I  think  that  that  paper  has  been  destroyed  but  I  am  not  sure;  I  slightly 
looked  at  it,  and  seeing  that  be  was  to  be  benefitted,  1  told  him  that  I  had  better  not  attend  to 
them,  but  receive  the  instructions  from  the  lady  herself;  I  then,  as  I  now  best  reooUect,  sat 
down  at  Mr.  Sankey's  house,  and  began  preparing  the  draflof  a  will  for  tlie  d(»ceased  agreeably 
to  what  I  thought,  irum  what  I  had  heard  Mr.  Sankey  say,  would  be  the  old  lady's  will    I  am 
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scribing  witnesses,  had  been  examined — ^ihey  were  cross-examined  on 
behalf  of  Mrs.  Lilley,  but  no  plea  was  given  in  on  her  part. 
Lushington  and  jSTichdl  for  Mr.  Sankey. 

not  quite  clear  upon  that,  but  I  think  I  did,  I  began  the  draft  will  there  certainly  bcioro 
I  went  to  her.  1  then  aceompanied  Mr.  Sankey  to  the  deoeaaedi  whom  I  found  a  bed-ridden 
old  lady,  in  a  lodging,  a  mere  horel  in  Grove*8  Lane,  in  a  wretched  itate  of  pauporiam  to  aH 
appearance.  A  nurae,  and  the  nurae^s  husband  were  with  her,  in  a  room  up  one  flight  of  atairit 
and  a  portion  of  another ;  it  wom  no  better  than  a  sort  of  den.  Mr.  Sankey  introduced  me  as 
the  person  who  attended  to  make  her  will  |  the  nurse  then  said  to  her  of  me,  this  is  the  gentle- 
man ;  the  dcoeaaed  said  very  well.  The  nurse  told  me  that  the  deceased  was  deaf,  and  I  went  and 
seated  myself  on  the  bed.  I  sat  by  her  for  about  a  quarter  of  an  hour,  entering  into  general  con- 
Tersation  with  her,  previous  to  mentioniug  the  subject  of  her  wilL  I  saw  that  she  was  of  great 
age  and  very  infirm ;  the  object  of  that  conversation  was  to  ascertain  the  state  of  her  mind;  and 
the  result  of  it  was  to  satisfy  me  that  she  was  competent  to  undertake  and  explain  what  her 
wishes  were.  I  commenced  it  by  inquiring  as  to  the  state  of  her  health,  and  how  long  she  had 
been  confined.  I  then  asked  her  as  to  her  relations,  and  questioned  her  particularly  aa  to  Mrs. 
Braddon,  through  whom  she  became  entitled  to  the  propertjf .  She  told  roe,  that  Mrs.  Braddoo 
was  her  aunt,  and  that  she  (the  deceased)  was  the  only  surviving  branch  of  her  family.  I  asked 
her  if  there  were  any  persons  living  who  were  her  relations,  such  as  we  should  term  next  of 
kin,  or  heirs  at  law ;  she  told  mo  not  that  she  knew  of,  she  eoutd  answer  for  the  most  part  onlr 
monosyllables.  I  therefore  put  the  question  to  her  thus  again  ;  When  you  are  gone  will  aU 
your  fiunily  be  gone  ?  She  answered  yes.  I  questioned  her  as  to  her  age  and  the  place  of  her 
birth.  I  tnink  she  said  as  to  her  age,  about  eighty ;  I  forget  the  answer  as  to  the  place  of  her 
birth,  but  she  named  it.  1  then  questioned  her  as  to  her  property.  I  asked  her  if  she  was 
aware  that  she  would  be  entitled  to  a  conaiderablo  sura  as  the  nearest  relation  of  Mrs.  Braddon  T 
She  answered,  yes.  I  said  to  her  then,  1  am  now  going  to  make  your  will  to  give  that  property 
away.  What  do  you  wish  to  do  with  it  ?  I  tbiuk  that  she  paused,  and  I  then  put  the  questions 
to  her  in  a  leading  form— Do  you  wish  to  give  your  nurse  the  greater  portion  of  it  ?  The 
deceased  replied,  oh  y^  she  has  been  very  kind  to  me.  I  asked,  to  whom  else  will  you  give 
any  thing  7  1  think  her  answer  was  the  nurse,  whom  I  think  she  called  Mrs.  Woollett,  and 
Mr.  Sankey.  I  then  asked  her  from  tJie  paper,  which  1  no^  have  in  my  hand,  questions  as  to 
the  specific  legacies.  Did  she  wish  to  give  3002.  to  the  Kent  and  Canterbury  Hospital.  She 
said,  yes.  I  questioned  bcr  in  the  same  way  as  to  each  of  the  other  specific  legacies  as  they 
now  stand  in  the  will,  and  she  answered  in  the  same  manner.  I  had  in  my  hand  the  rough 
drafl  of  her  will,  from  which  I  asked  her  these  questions,  the  legacies  were  the  same  in  that,  aa 
they  now  are  in  the  will;  and  I  must  have  so  written  them  at  Mr.  Sankey *s  house,  gathering 
her  intentions  from  Mr.  Sankey*s  paper.  I  then  asked  her  aa  to  the  rest  of  the  property,  to 
whom  would  she  give  that, — she  said,  the  nurse  and  Mr.  Sankey.  I  then  aaked  her  as  to  the 
proportions  in  which  she  would  so  give  it  She  said  more  to  the  nurse.  I  then  tried  to  asoer. 
tain  in  what  proportions,  and  I  asked  her  how  much,  and  tlien  would  she  like  to  fivo  two-thirds 
to  the  nurse,  and  one-third  to  Mr.  Sankey  ?  She  said  that  would  do.  I  then  asked  her  again 
as  to  relations,  and  whether  there  were  any  to  whom  she  wished  to  leave  any  thinsr,  and  she 
said  there  were  noL  I  then  put  some  questions  to  her,  in  order  to  ascertain  why  she  left  any 
portion  of  iier  property  to  Mr.  Sankey.  I  asked  her  who  told  her  that  she'was  entitled  to  the 
property  of  Mrs.  Braddon  ?  She  said  Mr.  Sankey.  I  asked  her,  who  is  endeavouring  to  reco- 
ver this  property  for  you  7  She  said  Mr.  Sankey.  I  said,  if  he  fails,  have  you  any  means  of 
paying  him  7  She  said,  no.  I  said,  and  therefore  if  he  recovers  it,  you  wish  him  to  have  this 
portion  of  it,  and  you  wish  the  nurse  to  have  the  other  portion  of  it,  because  she  has  been  kind 
to  you  7  She  answered,  yes ;  and  I  said  you  have  no  relations  or  other  friends  to  whom  you 
wish  to  give  it  7  She  replied,  no.  That  terminated  the  instructions.  All  this  passed  without 
interference  fi'om  any  other  person,  except  that  the  nurse  now  and  then  took  the  question  out 
of  my  mouth  to  make  her  hear  more  distinctly.  Mr.  Sankey  and  the  nurse's  husband  were 
present  The  nurse  then  at  my  desire  talked  to  the  deceased  ror  my  satisfaction,  that  I  might 
be  assured  of  her  having  understood  me ;  and  afler  a  few  minutes  so  occupied  I  went  away 
with  Mr.  Sankey  to  his  house  where  we  separated ;  and  I  without  interference  from  him, 
revised  and  completed  the  draft.  I  then  read  it  over  to  Mr.  Sankey,  who  at  my  request  gave  it 
to  his  clerk  to  be  fiiir  copied.  The  draft  will  now  deposed  of,  is  that  which  I  delivered  in  to  be 
annexed  to  my  deposition.  On  looking  it  over  I  am  unable  to  point  out  very  particularly  what 
was  altered  after  I  left  the  deceased ;  in  substance  it  is  the  same  as  far  as  relates  to  thedisposi- 
tion  of  her  property,  it  was  completed  before  I  left  Mr.  Sankey's  house  to  go  to  her,  no  alteration 
was  made  in  it  in  that  respect,  whatever  was  done  afterwards,  and  in  consequence  of  myinter- 
Tiew  with  her,  was  merely  formal  In  the  evening  of  the  same  day,  about  seven  or  eight 
o'clock,  T  went  again  to  the  deceased ;  I  was  then  accompanied  by  William  Wood,  Mr.  San- 
key's  clerk.  We  took  the  will  with  us ;  Mr.  Sankey  in  the  mean  time  went  to  procure  another 
witness.  Mf.  Wood  and  I  were  at  the  deceased's  dwelling,  and  with  her  for  some  time  belbre 
the  others  arrived,  I  again  entered  into  conversation  with  her,  but  merely  on  indifferent  sobjecti'; 
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whether  the  was  oomlbrtablo  or  was  sufferio;  pain,  and  the  like ;  the  nntao  and  her  liosband 
were  also  present  Before  Mr.  Sankcy  and  the  other  witness  came,  I  sat  on  her  bed,  and 
read  the  will  to  her  twice.  I  pansed  at  the  end  of  every  ^lequest,  and  asked  her  if  she  under- 
stood  it,  and  whether  that  was  her  intention  7  to  each  of  which  qoesUons,  she  replied,  yes.  Mr. 
Sankey  having  arrived  with  the  other  witness.  I  went  again  to  the  bed^e,  .asked  her  if  I  had 
read  tliat  paper  over  to  her,  whether  she  understood  that  it  was  her  will ;  and  whether  she 
wished  her  property  to  go  as  stated  in  that  paper;  she  answered,  yes,  to  each  inquiry.  I  asked 
her  if  she  could  write ;  she  said,  no,  adding  1  think,  I  never  did  write,  or  to  that  effect:  I  then 
told  her  that  she  must  make  her  mark*  I  got  pen  and  ink,  put  the  pen  into  her  hand,  the  nurse 
supported  her  a  little  with  a  pillow  behind.  1  held  her  hand  containing  the  pen,  and  thus  having 
compressed  it,  so  as  that  she  could  hold  the  pen,  her  hand  being  in  some  degree  at  least  paralysed, 
■he  with  my  assistance  just  drew  the  pen  so  as  to  make  the  mark  to  the  wilU  I  repeated  the 
usual  words  of  publication,  at  the  end  of  which,  she  said,  I  do.  I  believe  that  I  said  to  her,  say, 
I  do,  and  she  said  it  I,  and -the  two  other  witnesses,  then  attested  the  execution  of  the  will  in 
the  usual  manner  in  her  presence,  and  in  that  of  each  other.  Mr.  Clark  one  of  the  witnesses, 
entered  a  IHtle  into  conversation  with  her  as  I  recollect;  then  I  came  away  with  Mr.  Sankey 
and  the  two  other  witnesses ;  I  returned  to  Mr.  Sankey's  house,  where  I  sealed  up  the  will,  and 
gave  it  to  Mr.  Sanke^.  I  should  think  that  I  was  with  the  deceased  for  about  three  quarters  of 
mu  hour,  the  first  time,  and  nearly  as  long  the  second.  I  do  not  remember  that  any  thing  else 
passed,  besides  what  I  have  deposed,  I  do  not  know  that  the  deceased  was  capable  of  expressing 
what  her  wishes  were  without  the  assistance  of  questions ;  because,  I  believe  that  she  could  not 
hold  conversation,  or  speak  at  such  a  length  as  would  be  requisite  for  that;  but  I  do  believe,  and 
I  have  no  doubt  that  she  was  quite  capable  of  forming  proper  wishes  as  to  the  disposal  of  her 
property,  and  of  expressing  them  with  the  kind  of  assistance  of  which  I  have  deposed.  I  am 
peribctiv  satisfied  that  she  was  competent  to  understand  any  question  that  was  put  to  her,  and 
of  refusing  assent  to  any  proposal  which  might  have  been  submitted  to  her.  llie  will,  as  exe- 
ooted,  contains  what  were,  as  I  have  no  doubt,  her  testamentary  intentions ;  I  believe  her  to  be  of 
sound  mind,  memory,  and  understanding,  and  capable  in  the  way  and  to  the  extent  of  which  I 
have  deposed,  of  giving  instructions  for,  and  of  making  and  executing  her  last  will  and  testa* 
ment,  and  of  doing  any  other  serious  or  rational  act  of  that,  or  the  like  nature,  requiring  thought, 
judgment,  and  reflection.  The  paper  writing  now  shown  to  me,  marked  (A.)  as  propounded  in 
this  cause,  is  the  will  of  which  I  have  deposed.  From  what  I  have  before  deposed,  and  from 
mj  having  used  the  words  **  considerable  property,**  it  would  appear,  but  not  otherwise,  that  she 
was  aware  of  the  nature  or  amount  of  (he  property  of  which  she  was  disposing  by  her  will,  what 
it  may  amount  to  is,  1  believe,  uncertain. 

(Signed)    W.  P.  Bbcchaii. 

The  same  witness  on  interrogatories. 

Eighth, — I  believe  that  the  producent  and  the  deceased  did  not  stand  in  any  other  relation 
towards  each  other,  than  solicitor  and  client 

T^nth, — I  was  not  present  when  any  other  instructions  were  given  for  the  will  in  question 
than  those  of  which  1  have  deposed.  1  cannot  more  particularly  than  I  have  done,  depose  to 
the  way  in  which  those  instructions  were  given.  No  person  gave  any  advice,  directionn,  or 
instructions  to  the  deceased,  in  my  presence,  or  to  my  knowledge,  neither  was  my  adviee  offered 
to  her  by  any  one,  excepting,  as  I  did  myself  suggest  the  proportions  in  which  she  might  wbh 
to  leave  the  residue  of  her  property,  between  the  nurse  and  Mr.  Saokey.  I  have  no  written 
instructions  for  tlie  will  in  question,  but  the  draft  will  which  I  have  produced.  I  never  saw 
any  other  instructions  for  it,  except  that  paper  of  Mr.  8ankey*k,  of  which  I  have  deposed,  I 
cannot  positively  say  that  that  paper  is  not  yet  in  existence,  but  I  believe  it  to  have  been 
destroyed. 

T%irteenth, — I  cannot  further  answer  the  matters  inquired  (^  than  as  I  have  depoeed  on  my 
examination  in  chief,  save  that  I  do  not  know,  and  I  have  no  reason  to  believe  that  there  was 
any  secrecy  or  clandestinity  in  the  transaction  of  the  will  in  question,  so  that  the  fact  thereof 
should  not  come  to  the  knowledge  of  either  of  the  deceased's  relations,  (of  whom  she  had  none 
I  believe,)  or  of  the  executors  and  trustees  of  the  will  of  the  aforesaid  Mary  Braddon^  or  of 
their  solicitor. 

Fourteenth, — The  deceased  did  publish  and  declare  the  will  in  ooestion,  as  I  have  before 
deposed.  The  deceased  did  what  she  did,  of  her  own  accord  and  tree  will,  decidedly  so,  not 
at  th^  dictation  of  any  one  ;  or  suggestion,  excepting  as  I  have  before  deposed^  and  atsisted,  as 
r  have  said.  To  the  precise  words  that  passed,  as  for  as  I  could  remember  them,  I  liave 
already  deposed.  The  deceased  did  not  request  me,  or  the  other  witnesses  to  sign  our  names, 
as  such  otherwise  than  as  that  request  formed  a  part  of  the  poblioation  uf  her  wilt 

Sixteenth, — I  do  undertake  positively  to  swear,  positively  to  my  belief,  that  the  deceased  was 
capable  of  knowing,  and  that  she  did  know  and  understand  the  full  nature,  contents,  and  effisot 
of  the  will  propounded  in  this  cause,  and  tliat  she  fully  approved  of  thcsame. 

Setenteenth, — I  do  undertake  positively  to  swear,  that  I  do  not  know,  and  that  I  have  not 

Vol.  VI.  45 


354  Sankbt  o.  Lilmt.  T.T.  ]t836. 

■ 

Sir  H.  JfiR kkr, 

Mary  Decaufour,  spinster,  the  deceased  in  thrs  case,  died  on  the  8th 
of  June,  1835.  The  will  before  the  court  bears  date  the  14th  November, 
1834,  it  is  propounded  by  Mr.  Robert  Sankey,  solicitor,  the  sole  execu- 
tor named  therein,  and  is  opposed  by  Mrs.  Mary  Lilley,  the  sole  legatee 
in  a  former  will,  dated  the  26th  June,  1 826. 

The  court  here  stated  the  contents  of  the  will,  and  proceeded  : — Mr. 
Sankey  was  introduced  to  the  deceased  about  a  year  before  her  death, 
what  the  value  of  the  property  was,  to  which  she  was  entitled  under  the 
will  of  Mrs.  Braddon,  does  not  appear,  nor  of  what  that  property  con- 
sists, but  it  is  said  to  be  considerable.  The  deceased  had  no  property 
whatever  in  possession,  at  the  time  of  her  death,  she  was  indeed  in  a 
state  of  actual  pauperism. 

The  will  has  been  propounded  in  a  condidit,  upon  which  the  three 
attesting  witnesses  have  been  examined,  and  the  question  is  whether  the 
deceased  is  proved  to  have  been  a  capable  testatrix,  perfectly  under- 
standing what  she  did,  when  this  will  was  executed — she  was  upwards 
of  eighty  years  of  ase,  and  very  infirm ;  she  was  deaf,  and  almost 
blind,  had  been  bedridden  some  years,  and  was  living  in  a  place,  des- 
cribed by  one  of  the  witnesses  as  little  better  than  a  den.  Mr.  Beecham, 
who  drew  the  will,  had  never  seen  the  deceased  until  the  day  on  which 
the  will  was  executed.  He  k  an  intimate  friend  of  Mr.  Sankey's,  and 
was  employed  by  him  to  prepare  the  will;  it  would  have  been  more 
proper,  if  Mr.  Sankey  had  selected  a  person  with  whom  he  was  not 
upon  quite  such  intimate  terms.  Mr»  Beecham  says,  Mr.  Sankey  gave 
him  a  paper  which  he,  Sankey,  presumed  would  be  the  instructions  of 
the  deceased,  upon  the  production  of  that  paper,  Mr.  Beecham  observed, 
"  I  had  better  not  look  at  this ;''  and  it  certainty  would  have  been  better 
had  he  not  looked  at  it  at  all,  for  he  then  prepared  a  draft  of  what  he 
was  told  by  Mr.  Sankey,  would  be  the  deceased's  wiiL  The  court  then, 
after  reading  Mr.  Beecham's  evidence,  said,  there  is  nothing  then,  to 
connect  the  paper  drawn  up  by  Mr.  Sankey,  with  the  deceased,  the 
witness  says  that  he  is  satisfied  that  the  deceased  was  of  sound  mind, 
that  may  be  his  impression,  but  the  question  is,  are  there  facts  enough  to 
satisfy  the  court  that  the  deceased  was  fully  capable,  and  that  this  was 
her  will.  The  evidence  of  Mr,  Clarke  and  Mr.  Wood,  the  other  wit- 
nesses, does  not  differ  from  that  of  Mr.  Beecham. 

Looking  then  at  the  advanced  age  of  the  deceased,  the  manner  in 
which  this  will  was  drawn  up,  and  its  contents,  and  seeing  that  no  in- 
structions are  shown  to  have  been  given  by  the  deceased,  the  court 
requires  more  to  satisfy  it  that  this  was  her  act ;  she  is  not  proved  to 
have  been  capable  of  originating  such  a  disposition  of  her  property. 

The  instructions  are  taken  from  a  paper  of  Mr.  Sankey's,  he  being 
the  deceased's  solicitor,  and  appointed  the  executor  of  the  will,  and  the 
draft  of  the  will  is  prepared  by  Mr.  Beecham,  before  he  saw  the 
deceased. 

The  court  does  not  suppose  that  any  fraud  was  practised  upon  the 
deceased,  it  therefore  does  not  condemn  Mr.  Sankey  in  costs,  but  pro- 
nounces against  the  validity  of  the  will,  on  the  ground  of  failure  of 
proof. 

The  costs  of  Mrs.  Lilley  were  allowed  out  of  the  estate. 

any  reaaon  to  believe  that  there  waa  any  control,  or  undue  influenoe,  or  importonitj,  or  frmiid, 
eontrivanee,  or  cireumvention,  used  or  praetiacd  upon  the  deceaaed,  in  the  making,  firaming,  or 
piOBqriog  ton  the  deceased,  the  emcatioo  of  the  will  in  qoeation. 
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TRE  VANION  against  TREVANION.— p.  40ft. 


On  the  admission  of  an  Exceptive  Allegation. 


Ficts  and  circQixittanoes,  which  have  no  bearing  on  the  intie  in  the  caueo,  cannot  be  pleaded     3  S^O 

in  order  to  diacrcidit  a  witneas.  .   ^ 

This  was  a  question  as  to  the  admissibility  of  an  exceptive  allegatiouy 
in  a  cause  of  divorce  by  reason  of  adultery,  promoted  by  John  Charles 
BettesviTorth  Trevanion,  Esq.  against  Charlotte  Trevanion,  his  wife. 
Various  pleas  had  been  admitted  in  the  cause,  and  publication  of  the 
evidence  had  passed.  After  publication  a  further  plea  (a)  was  admitted 
on  the  part  of  the  husband  charging  the  wife  with  adultery  at  Dover, 
and  its  vicinity ;  on  this  allegation  six  witnesses  had  been  examined. 

(a)  Thia  allc^atton  pleaded,  lat,  That  in  the  month  of  Aiwoat,  in  the  year  1835,  Charlotte 
Trevanion,  party  in  thia  cause,  accompanied  her  mother,  Mra.  Mary  Trelawny  Brereton,  to 
Dover  in  the  coaoty  of  Kent,  where  they  lived  together  till  about  the  eod  of  the  month  of 
October  in  the  laid  year.  That  about  the  latter  end  of  September,  or  the  b^inning  of  October, 
atoll  gentleman,  with  very  dark  whiakeri,  paaaing  under  the  name  of  Hopkinaon,  waa  obeerved 
to  walk  up  and  down  past  tlie  hoaae  of  the  aaid  Mra.  Breroton,  while  the  aaid  Charlotte  Tre- 
vanion waa  obeerved  to  be  aitting  at  the  window  of  the  drawing-room  of  the  aaid  hooae.  That 
about  the  aametime  the  aaid  Charlotte  Trevanion  rode  out  on  horaeback,  aooorapanied  only  by 
her  groom,  for  several  daya  together  along  the  Old  Folkeatone  Road,  which  ia  leaa  frequented 
than  the  other  roada  in  the  neighbourhood  of  Dover,  and  the  aaid  gentleman  waaobaerved  to  be 
atationed  ia  a  particular  part  of  the  aaid  road.  That  in  the  eourae  of  a  few  daya  the  aaid 
Charkitte  Trevanion,  having  contrived  to  makeacouaintanoe  with  the  laid  gentleman  by  meane 
of  dropping  her  whip  aa  alM  paaaed  him  on  the  amraaeid  Old  Folkeatone  Road,  he  on  tlmt  and 
on  other  occaaiona  afterwarda  walked  by  the  aide  of  her  hone  and  oonveraed  with  her. 

3d.  That  having  discovered  the  name  and  address  of  the  said  gentleman  through  her  aaid 
groom,  whom  she  ordered  to  make  inquiriea  for  that  porpoee,  the  aaid  Charlotte  Trevanion  com- 
menced and  carried  on  a  secret  and  adultenMia  intercourse  with  him.  That  ahe  on  aeveral 
occaaiona  went  ak>ne  to  a  aUbte  where  he  kepthia  borae,  and  waa  there  met  by  the  aaid  gentle* 
man,  who  aeoompanted  her  therefrom.  That  on  one  occasion  ahe  waited  at  the  said  stable  a 
considerable  time  until  the  arrival  of  the  said  gentleman  thereat,  and  then  they  went  away 
together.  That  the  aaid  gentleman  waa  also  oikrved  loitering  near  Mra.  Brereton'a  aibreaaid 
honae  late  in  the  evening,  and  at  an  hour  when  Mra.  l>evanion  was  in  the  habit  of  walking  out 
alone.  That  the  aaid  Charlotte  Trevanion  and  the  said  gentleman  were  ailerwarda  aeen  walking 
together  late  in  the  evening  in  unfrequented  placea  in  or  near  Dover. 

3d.  That  on  one  occaaioo  the  aaid  Charlotte  Trevanion  rode  on  horseback,  fcUowed  by  her 
aaid  groom,  for  ibnr  or  five  milea  along  the  London  Road,  to  a  place  called  Lydden,  where  ahe 
diaroounted  and  went  into  a  amali  inn,  called  the  Bell  Inn,  at  that  place,  and  inquired  lot  the 
aaid  gentleman,  who  had  arrived  there  previously.  That  on'  andther  oocaaion,  shortly  after- 
warda,  she  again  met  the  said  gentleman  at  the  aaid  inn  by  appointment.  Tliat  wbikt  thoa  at 
the  said  inn  the  said  Charlotte  Trevanion  and  the  aaid  gentleman  remained  together  by  them- 
selves,  in  an  apartment  up  stairs  for  a  conaiderable  period  of  time  on  each  occasion,  and  on  one 
of  such  occasions  the  waiter  at  the  aaid  inn,  on  toking  some  refreshment  to  the  room  in  whidi 
they  were,  found  the  door  thereof  locked ;  and  that  on  the  occaakma  of  the  said  Charlotte  Tre- 
.  vanion  and  the  said  gentleman  walking  together  aa  aforesaid  after  duak,  and  on  the  oocaaionaof 
their  rcaorting  to  tlie  aaid  inn  aa  aforeaaid,  divera  great  and  indeoent  Ikmiliaritica  paaaed  be- 
tween  them,  and  they  had  the  carnal  uae  and  knowledge  of  eaehother*s  bodies,  and  committed 
adultery  together;  and  that  the  gentleman,  with  whom  the  aaid  Charlotte  Trevanion  became 
acquainted,  and  with  whom  ahe  was  seen  walking  late  in  the  evening,  and  with  whom  she  so 
had  carnal  intcrcourae  as  hereinbefore  pleaded.  Was  not  John  Charlu  Betteaworth  Travaaiott, 
Esq.,  the  party  promoting  thia  eauacb 

4tii.  Waa  the  usual  concluding 
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The  present  allegation  (a)  exceptive  to  the  testimony  of  Thomas 
Shepard,  one  of  those  witnesses,  was  offered  to  the  court  on  behalf  of 
Mrs.  Trevanion. 

(a)  The  except!? •  alk^tion  wae  u  follows  :— 

Itt  That  no  fiiith  or  credit,  at  least  sufficient  in  law,  is  or  onght  to  be  given  to  the  sayings 
and  depositions  of  Thomas  8hepaTCl,a  pretended  witness,  produ^,  sworn,  and  eatamined  on  a 
certain  allegation  bearing  date  the  second  session  of  Easter  Term,  to  wit,  Thnradaj,  the  twenty- 
eighth  day  of  April,  one  thousand  eight  hundred  and  thirty^z,  given  in  and  admitted  in  tiiis 
cause  on  the  part  and  behalf  of  the  said  John  Charles  Bcttesworth  Trevanion,  one  of  the  par* 
ties  therein.  For  the  party  proponent  doth  allege  and  propound,  that  the  said  Thomas 
Shepard  hath  in  his  deposition  made  and  given  in  this  cause,  and  in  his  answers  to  certain 
interrogatories  administered  to  him  on  the  part  and  behalf  of  the  said  Charlotte  Trevanion, 
knowingly  and  wilfully  deposed  and  answered  falsely  and  corruptly,  as  hereinafter  is  more 
particularly  pleaded  and  set  forth. 

3d.  Whoieaa  the  said  Thomas  Shepard  hath  in  his  deposition  on  the  first  article  of  the  said 
allegation,  deposed  amongst  other  things,  in  the  words  or  to  tlie  cfiect  following,  namely — **  1 
visited  Dover  last  autumn,  and  was  there  about  three  weeks.  1  went  on  the  twenty-fourth  of 
September,  and  retnrned  about  the  middle  of  October.  I  can*t  state  the  exact  date  of  my 
leaving,  but  I  can  fix  the  date  of  my  going  tliere,  because  I  had  to  meet  a  person  there  on  that 
date.  Daring  the  whole  time  I  was  there  I  lodged  at  the  London  Inn,  situate  in  Co«nc»l  Hall 
street  It  is  in  oonseqnenoe  of  such  my  vbit  to  Dover  that  I  came  to  know  anything  of  Mr. 
and  Mrs.  Trevanion,  whom  I  believe  to  bethe  respective  parties  in  this  cause."  And  whereas 
the  said  Thomas  Shepard  hath,  in  his  answer  to  the  fourteenth  general  interrogatory,  admin- 
istered to  him  on  the  part  and  behalf  of  the  said  Charlotte  Trevanion,  on  his  examination  as  a 
witness  on  the  aforesaid  allegation,  deposed  and  answered,  amongst  otiier  things,  as  follows,  to 
wit — ^"The  precise  cause  of  my  visftiog  Dover  in  September,  one  thousand  eight  hundred  and 
thirty.five,  was  to  look  afler  a  fbllow  who  owed  me  a  sum  of  two  hundred  and  twenty-fimr 
pmmds  on  a  bilL  His  name  was  Webb*  I  heard  he  was  there,  and  was  expected  to  be  going 
to  France,  but  I  did  not  fall  in  with  him.  He  was  said  to  be  at  the  London  Inn.  where 
1  went  and  staid  in  hope  of  meeting  him.  I  am  not  related  to  or  connected  with  any 
resident  at  that  place.  I  was  the  whole  time  at  the  London  Inn.  I  did  not  keep  a  horse 
there  or  use  one  on  hire.  The  precise  time  I  went'  was  the  twenty-fourth  of  September* 
but  I  cannot  tell  the  precise  time  of  my  leaving.  1  know  the  one  by  my  appointment  to  meet 
Webb  or  fall  in  with  him,  but  I  can  only  speak  to  the  period  of  my  departure  by  its  being  about 
three  w^oeks  after.  I  staid  at  Dover  that  length  of  time.  I  did  not  leave  the  place  and  return, 
but  remained  thfitSt  except  going  out  for  a  walk.  I  retnrned  to  London  when  I  left."  Now 
the  party  proponent  doth  allege  and  propound,  that  the  said  Thomas  Shepard  hath  in  his  said 
recited  deposition^  and  also  in  his  said  recited  answer  to  the  said  interrogatory,  knowingly  and 
wilfully  deposed,  and  answered  falsely  and  corruptly.  For  that  the  troth  and  fact  was  and  is, 
and  the  party  proponent  doth  allege  and  propound,  that  the  said  Thomas  Shepard  did  not  go  to 
the  London  Inn,  situate  in  Council  Hall  street,  in  Dover  aforesaid,  on  tlie  said  twenty-fburth  day 
of  September  in  the  year  one  thousand  eifht  hundred  and  thirty-five,  nor  at  any  other  period  in 
the  said  montn  of  September,  nor  did  he  fixige  at  the  said  ion  for  about  three  weeks  from  such 
period,  nor  until  about  the  middle  of  the  said  month  of  October,  nor  during  any  part  of  the 
said  period,  and  that  no  person  whosoever  lodged  or  resided  at  the  said  inn  during  any  part  of 
tli^  three  weeks  which  fi>llowed  the  twenty-fourth  day  of  September  in  the  said  year  one  thou- 
sand eight  hundred  and  thirty-five,  for  any  longer  period  than  the  space  of  four  or  five  days 
continuously.  And  the  party  proponent  doth  further  allege  and  propound,  that  the  aaid 
Thomas  Shepard  in  or  about  the  latter  end  of  the  month  of  February  now  last  passed,  did  in 
fa^t  go  to  the  said  London  Inn,  situate  in  Council  Hall  street,  Dover,  aforesaid,  for  the  first 
time,  and  then  and  there  introduocd  himself  os  an  entire  stranger.  That  he  was  at  such  time 
accompanied  to  the  said  inn  by  a  person  of  the  name  of  Clark,  and  that  he,  the  ssid  Thomas 
Shepard,  and  the  said  Clark  at  such  time  passed,  at  the  said  inn,  by  assumed  names  or  titles, 
the  said  Clark  designating  himself  and  being  designated  by  the  said  Thomas  Shepard  as  "  Lord 
Rodney/'  and  the  said  Thomas  Shepard  bemg  designated  by  the  said  Clark  as  "  the  Colonel," 
but  tltat  ihe  true  and  correct  names  of  the  said  Thomas  Shepard  and  of  the  said  Clark  were 
afterwards  xliscovered  by  the  persons  belonging  to  the  said  inn,  as  in  the  next  subsequent  articte 
is  set  forth.  And  that  the  said'  Thomas  Shepard  and  the  said  Clark  upon  such  occasions 
remained  at  the  said  London  Inn  for  the  space  of  two  days,  and  then  quitted  the  same. 

3d.  Whereas  the  said  Thomas  Shepard  hath,  in  his  answer  to  the  thirty -third  general  inter- 
rogatory administered  to  him  when  examined  as  aforesaid,  deposed  and  answered,  amongst  other 
things,  as  follows : — ^  For  myself  I  answer,  that  1  was  at  the  Bell  Inn  at  Lydden  on  two  occa- 
sions," and  also,  *^  Both  occasions  were  ia  the  month  of  October,"  (meaning  and  intending  the 
month  of  October' in  the  year  one  thousand  eight  hundred  and  thirty -five)  ^  but  the  precise 
dates  I  cannot  fix  more  Quctly :"  and  also,  **  I  will  swear  thai  I  was  at  the  said  inn  at  Lydden  on 
those  two  occasions  in  October  last ;"  and  also,  **  I  walked  to  and  from  the  inn  on  both  occasiona." 
And  whereas  the  said  Thomas  Shepard  bat&  i^so,  in  lus  answer  to  the  iDrty-secoud  general 
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PhiBimore  and  NiehdU  opposed  the  allegation. 

The  King'i  Advocate  and  Addams  argued  in  support  of  it. 

Inferrogfatory  tdminiiterad  to  him  when  ezamined  at  afbresaid,  deposed  and  anawered  aa  M- 
lowa;— >**  I  have  never  bean  at  the  Bell  Inn  at  Lydden  since  the  oooaakm  I  deposed  o^  nor  have 
I  ever  conversed  with  any  of  the  people  belonging  to  it"  Now  the  party  proponent  doth  allege 
and  propound,  that  the  said  Thomas  Shepard  hath,  in  his  said  recited  answers  to  the  said  inter- 
rogatoriea,  knowingly  and  wilfolly  deposed,  and  answered  &lsely  and  antraly.  For  tlie  troth 
and  fact  was  and  is,  and  the  party  proponent  doth  allege  and  propoand,  that  about  a  week  or 
ten  days  ailer  the  said  Thomas  Bhopard  and  the  said  Clsrk  had  quitted  the  London  Inn  at 
Dover  aforesaid,  as  pleaded  in  the  next  preceding  article,  to  wit,  on  the  ninth  day  of  March  in 
the  present  year,  one  thousand  eight  hundred  and  thirty-six,  they  returned  thereto^  and  again 
aaanmed  the  said  pretended  titles  of**  Lord  Rodney*'  and  **  the  Cobnel."  That  their  true  and 
proper  names  became  known  at  such  time  to  the  persons  at  the  said  inn,  and  were  entered  in 
the  books  tliereof  acoordiogly  from  their  frequently  addressing  each  other  inadvertently  as 
Shepard  and  Clark  respectively.  And  the  party  proponent  doth  further  expressly  allege  and 
propound,  that  on  the  foltowing  morning,  (to  wit)  on  the  tenth  day  of  the  said  month  ofMarch 
now  last  passed,  the  said  Thomas  Shepard  and  the  said  Clark  left  the  said  London  Inn  in  a 
post-chase,  ordered  at  and  belonging  to  the  same,  and  proceeded  in  company  together  to  Lyd- 
den aforesaid,  where  they  the  said  Thomas  Shepard  and  the  said  Clark  got  out  of  the  said 
ehaiae,  and  went  into  the  said  Sell  Inn,  at  which  they  had  ordered  the  poetillion  or  chaise^lriver'^ 
to  stop  and  where  they  remained  for  a  considerable  time,  after  which  they  took  the  said  diaisa 
on  and  diacharged  the  same  at  Canterbury. 

•  4th.  Whereas  the  said  Thomas  Shepard  hath,  at  the  oommencement  of  his  aforesaid  depoai. 
tion  made  and  given  by  him  when  examined  as  a  witness  in  this  cause,  described  himself  as  of 
**  No.  36,  Taviatoek  atreet,  Covent  Garden,  in  the  ooonf^  of  Middleaex,  eaqoire.**  And  whereas 
the  said  Thomas  Shepard  hath,  at  the  beginning  of  his  deposition  on  tlie  first  article  of  the 
afohwaid  allegation,  depooed,  amongst  other  things,  in  the  worde  or  to  the  effect  following, 
namely,  **  I  have  no  house  in  town,  but  when  in  London  1  lodge  at  the  house  above  mentioned: 
I  have  no  residence  in  the  country,  but  not  following  any  profession,  but  living  on  my  own 
nosonrces,  I  tiavel  about  and  reside  at  hotels;**  And  hath  also,  in  his  answer  to  Un  thirteenth 
general  interrogatory  administered  to  him  on  his  examination  as  a  witness  on  tho  aforeaaid 
allegation,  depoed  and  answered,  anumgst  other  things,  as  follows,  to  wit,  **  I  have  not  any 
filed  residence,  when  in  town  1  live  in  I'avistock  street,  as  I  deposed  :**  And  whereas  the  said 
Thomas  Shepard  hath,  in  his  answer  to  the  second  special  interrogatory  administered  to  him 
when  examined  as  aforesaid,  deposed  and  answered  amongst  other  things,  in  the  words  or  to 
tiie  efiect  following,  namely,  ^  1  never  did  in  my  life  reside  in  Frederick  street,  Hampstead  road, 
nor  occnpv  any  lodging  there,  nor  did  I  ever  reside  at  Shaftesbury  phice,  Pimlico.  I  never 
kept  the  Wheatsheaf  public  house  in  Mary lebone  street;  1  deny  it  all  :**  And  faAth  also,  in  his 
answer  to  the  eighth  special  interrogatory  administered  to  him  when  examined  as  aforeaaid, 
deposed  and  anawered  in  the  words  or  to  the  .effect  following,  namely,  **  1  deny  that  I  ever 
lived  in  Shaftesbury  terrace,  Pimlioo,  or  in  any  house  in  tho  Edgeware  road.'*  Now  the  party 
proponent  doth  allege  and  propound  that  the  said  Thomas  Shepard  hath,  in  his  said  redted 
deposition,  and  also  in  his  said  recited  answers  to  the  said  interrogatories,  knowingly  and  wil- 
fully deposed^  and  answered  folsely  and  oorroptlv  ;  for  the  truth  and  fact  was  and  is,  and  the 
party  proponent  doth  allege  and  propound  that  the  said  Thomas  Shepard  did,  in  foct,  keep  the 
aforesaid  Wheatsheaf  public  house  in  Mary  lebone  street,  in  the  county  of  Middlesex,  from  in  or 
about  the  latter  end  of  the  year  one  thousand  eight  hundred  and  twenty-nine  until  in  or  about 
the  year  one  thouaand  eight  hundred  and  thirty-one.  That  the  said  Thomas  Shepard  did 
afterwards  for  some  time  live  and  reside  in  Shaftesbury  terrace,  Pimlico,  in  the  same  county, 
and  did,  subsequently  thereto,  live  and  reside  in  Frederick  street  Hampstead  road,  in  the  same 
county,  and  did  also  upon  one  occasion  live  and  reside  at  No.  70,  in  the  Edgeware  road,  in  the 
.  aame  county.  And  that  he  the  said  Tliomas  Shepard,  did,  in  fact,  so  live  and  reside,  or  occupy 
and  hold,  a  house  or  lodging  in  Frederick  street,  Hampstead  road,  at  the  very  time  of  his  pro- 
duction and  examination  in  chief,  and  upon  interrogatories  as  a  witness  in  this  cause.  And  the 
party  proponent  doth  further  allege  and  propound  that  Thomas  Shepard,  who  so  kept  the 
Wheatsheaf  public  house  in  Marylebone  street  as  aforesaid ;  and  Thomas  Shepard  who  so  lived 
and  resided  in  Shaftesbury  terrace,  Pimlico,  as  aforesaid ;  and  Thomas  Shepard  who  so  lived 
and  resided  in  Frederick  street,  Hampstead  road  as  aforesaid ;  and  Thomas  Shepard  who  lived 
and  resided  at  No.  70,  in  the  Edgeware-road,  as  aforesaid ;  and  Thomas  Shepard  the  pretended 
witness  produced  and  examined  on  the  aforesaid  allegation  given  in  and  admitted  in  this  cause, 
and  therein  describing  himself  as  residing  at  No.  26  Tavistock  street,  Covent  garden,  in  the 
ponnty  of  Middlesex,  esquire,  was  and  is  one  and  the  same,  and  not  divers. 

5th.  Whereas  the  said  Thomas  Shepard  hath  in  his  answer  to  the  fifth  general  interrogatorj 
administered  to  him  on  his  examination  as  a  witness  on  the  aforesaid  allegation,  deposed  and 
answered  amongst  other  things  as  follows,  to  wiL  **  Tlie  first  person  to  whom  I  ever  men* 
tioned  the  circumstances,  of  which  I  have  deposed  on  my  examination,  was  a  friend  of  mine  of 
the  name  of  Pook;  he  lives  at  Na  14,  Princes  street.  Cavendish  square;  it  is  about  three 
months  sgo;**  and  alsoi  ^*In  about  a  fortnight  after  my  friend  Fook  recalled  to  my  rcooMectioa 
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JUDOMEHT — Dr.  LuSHIirOTON. 

I  am  now  to  deliver  my  opinion  upon  the  admissibility  of  this  allega« 
tion  oiTered  by  Mrs.  Trevanion,  and  which  is  exceptive  to  the  evidence 

what  I  had  told  bim,  and  asked  me  if  I  thoold  have  wit  objection  to  slate  it  again  belore  • 
solicitor ;  I  said  it  was  a  devilish  disagreeable  thing  and  I  had  rather  not,  but  he  said  i  niif  hi 
be  compelled,  and  so  I  consented,  and  my  friend  Pook  then  took  me  to  the  office  of  Mr.  Di||r. 
nam,  in  Grerrard  street,  Soho,  and  he  qaestioned  me  as  to  what  I  had  seen  of  Mies  Breretoo  at 
Dover,  and  1  toM  him  the  outlines  of  it:**  And  whereas  the  said  Thomas  Shepard  hath  abow 
in  his  answer  to  the  fifteenth  general  interrogatory  administered  to  him  when  examined  aa 
aforesaid,  deposed  and  answered,  amongst  other  things,  as  follows,  to  wit,  ^  I  certainly  will 
swear  that  my  said  visit  to  i>over  was  not  made  designedly  or  espressly  for  any  parposes  con- 
nected with  this  snit;"  and  also,  **  I  will  and  do  swear  that  at  that  time  I  had  not  ever  had  aay 
interview  or  consultation  with  or  instroction  from  the  prodocent,  or  any  person  on  his  behall^ 
oonceming  the  suit  or  evidence  to  be  sought  or  adduced  against  her ;  1  was  an  entire  strangot 
to  all  the  parties  ;**  And  whereas  the  said  Thomas  Shepard  halh  also,  in  his  answer  to  the  siju 
tecnth  general  interrogatory  administered  to  him  when  examined  as  aforesaid,  deposed  and 
answered,  amongst  other  things,  as  follows,  to  wit,  **  The  only  acquaintance  I  have  with  Mr. 
Dignam  is  through  this  business;  it  was  ray  friend  Mr.  Pook  who  introduced  me  to  him  ;'*  and 
also,  **  1  do  understand  Mr.  Dignam  to  be  Mr.  Trevanion's  attorney,  but  1  don't  know  hoar 
long  he  has  been  so,  nor  of  his  being  one  of  many  agents  employed  by  him  ;**  and  also,  **  J  am 
not  aware  a'hat  steps  Mr.  Dignam  has  taken  to  obtain  other  evidence  in  the  business.  I  know 
nothing  of  his  being  at  Dover  to  beat  up  for  evidence^*'  Now  the  party  proponent  doth  allefa 
and  propound  that  the  said  Thomas  Shepard  hath,  in  hia  said  recited  answen  to  the  said  inter* 
rogatories,  knowingly  and  wilfully  deposed  and  answered  falsely  and  untmly :  for  the  trath 
and  fact  was  and  is,  and  the  party  proponent  doth  allege  and  propound  that  the  said  Thoroaa 
Shepsrd  had,  long  previously  to  the  periods  deposed  of  by  him  as  aforesaid,  well  known  the 
said  James  Dignam,  who  was  and  is  an  attorney  now  residing  and  carrying  on  hia  business  at 
Na  36,  in  Gerrard  street,  Soho,  in  the  eounty  of  Middlesex,  and  who  previoasly  thereto  resided 
and  carried  on  his  said  business  at  No.  S,  in  Bride  court.  Fleet  stre^  afterwarda  at  No.  1,  in 
Wamford  oonrt,  Throgmorton  street,  afterwards  at  No.  20,  in  Throgmorton  street,  respectively 
in  the  city  of  London,  afterwards  at  No.  69,  in  Newman  street,  Oxford  street,  afterwards  at  No» 
26,  in  Tavistock  street,  Covent  garden  aforesaMl,  and  afterwards  at  No.  6,  in  King  street,  HoU 
born,  respectively  in  the  said  county  of  Middlesex,  and  had  employed  the  said  Dignam  aa  hia 
attorney  in  various  matters  of  business.  And  the  pnrty  proponent  doth  further  allege  and  pro* 
pound  that  the  said  James  Dignam  accompanied  the  aaid  Thomas  Shepard  and  the  aaid  Clark 
to  the  London  Inn,  in  Dover  aforesaid,  upon  the  occasion  of  their  going  to  the  aaid  inn  on  tho 
ninth  day  of  March  last,  as  pleaded  in  the  third  article  of  this  allegation,  and  was  upon  such 
occasion  in  company  sud  iri  Cijnrounication  with  them  at  the  said  inn. 

6th.  That  on  or  about  the  day  of  ,  one  thousand  eight  boodrad 

and  thirty-six,  a  rule  was  obtained  out  of  bis  Majesty's  Court  of  King's  Bench  calling  upon  tho 
editor  or  proprietors  of  the  Satirist  Newspaper  to  show  cause  why  a  criminal  iofbrBMOion  should 
not  be  filed  against  him^  her,  or  them  for  publishing  in  the  said  newspaper,  of  the  twenty>ninth 
day  of  May,  one  thousand  eight  hundred  and  thirty-six,  a  libellous  attack  on  the  character  of  one 
Simon  Digby,  esquire,  therein  represented  or  held  out  as  a  common  gambler,  and  of  that  deacrip- 
tion  usually  denominated  **  legs,"  or  "  blacklegs."  And  the  party  proponent  doth  expreiBly  allego 
and  propound  that  for  the  purpose  of  obtaining  or  assisting  in  obtaining  the  discharge  of  such  rule, 
one  Thomas  Shepard  did  on  m  about  the  eleventh  day  of  the  month  of  June,  one  thousand  eight 
hundred  and  thirty-six,  make  and  swear  to  a  certain  affidavit  exhibited  in  the  said  oonrt  on 
behalf  of  the  said  editor  or  proprietors  of  the  said  newspaper,  wherein  he  described  himself  aa 
of  "  Frederick  street,  Hampstead  road,  in  the  county  of  Middlesex,  gentleman,"  and  in  which 
affidavit  he^  the  said  Thomas  Shepsrd,  amongst  other  things,  swore  that  about  four  years  ago 
he,  tlie  said  Thomas  Shepsrd,  being  at  Brighton,  was  there  introduced  to  the  said  Simon  Digby, 
who,  he  in  his  said  affidavit  stated,  was  commonly  Itnown  by  the  name  of  **  King  Digby,"  and 
that  he  the  said  Thomas  Shepard  became  intimately  acquainted  with  the  said  Simon  Digby. 
That  some  time  after  this  introduction  the  ssid  Sioion  Digby  csUed  upon  him,  the  said  Thomaa 
Shepard,  at  his  then  residence  in  Shailcsbury  terrace,  Pimlieo,  in  the  county  of  Middlesex,  and 
that  upon  his,  the  said  Thomas  Shepard's  invitation,  tlie  said  Simon  Digby  dined  with  him, 
and  that  after  dinner  the  said  Simon  Digby  proposed  to  bim  to  have  a  game  at  cards,  at  the  aama 
time  observing  to  him,  the  said  Thomas  Shepard,  that  he,  tiie  said  Simon  Digby,  would  give  him 
his  revenge  for  the  few  pounds  which  he,  tlie  said  Simon  Digby,  had,  at  Brighton  aforesaid, 
won  of  him,  Iho  said  Thomas  Shepard.  Thut  ihcy  accordingly  commenced  playing  at  cards  at 
a  game  called  ecarte,  and  that  the  said  Simon  Digby  won  of  him,  the  said  Tliomss  Shepard, 
firoin  eighty  to  eighly-five  pounds.  1'hat  be  the  suid  TItomas  Sheimrd  lieing  surprised  at  this, 
watched  the  movementi  of  the  said  Simon  Digby  and  detected  him  slipping  the  king,  com* 
numly  called  *'  palming,"  for  the  purpose  of  cheating  and  defrauding  him,  the  said  Thomaa 
Shepard.  That  upon  makuag  this  discovery,  he,  the  ssid  Thomas  Sliepard,  seiaed  the  wrist  af 
the  said  Simon  Digby,  and  that  upon  so  doing  the  ssid  Simon  Digby  became  greatly  alarmed 


1  C0ETB10, 406.  359 

of  Thomas  Shepard»  a  witness  who  had  been  examioed  on  a  plea 
charging  her  with  adultery  at  Dover  and  its  vicinity,  in  the  autumn  of 
1835. 

and  acknowledjfed  that  he  had  slipped  the  kin^,  and  that  an  altercation  ensuing  between  them, 
the  said  Simon  Digby,  in  dread  of  an  exposure,  returned  to  him,  the  said  Thomas  Shepard,  the 
money  he  had  so  won  as  hst  aforesaid,  and  confessed  to  him  that  he  had  so  palmed  the  king* 
fbr  the  purpose  before-mentioned.  As  in  and  by  the  original  affidavit  bo  made  and  sworn  to  by 
the  said  Thomas  Shepard,  now  remaininsr  filed  of  record  in  his  Maiesty*s  Crown  OflSce  in  the 
Temple,  London,  and  to  bo  produced  at  the  hearing  of  this  eause,  wtll  more  fully  appear. 

7th.  That  in  supply  of  proof  of  the  premises  pleaded  and  set  forth  in  the  next  preceding 
article,  and  to  all  other  intents  and  purposes  in  tlie  law  whatsoeTer,  the  party  proponent  doth 
exhibit  and  hereto  annex  and  prays  may  be  here  read  and  inserted,  and  taken  as  part  and 
parcel  hereof^  a  certain  paper  writing  marked  with  the  letter  (A),  and  doth  allege  and  pro- 
pound  the  same  to  be  and  contain  a  true  and  official  copy  of  the  aforesaid  affidavit  made  and 
•worn  to  by  the  said  Thomas  Shepard,  as  in  the  next  preceding  article  is  set  forth.  That  the 
fame  hath  been  duly  extracted  f^om  the  records  of  His  Majesty's  Court  of  King's  Bench,  kept 
at  the  Crown  Office  aforesaid,  and  hath  been  carefully  collated  and  examined  with  the  original 
affidavit  of  the  said  Thomas  Shepard  now  remaining  filed  of  record  therein,  and  hath  been 
fbund  to  agree  therewith.  And  the  party  proponent  doth  expressly  allege  and  propound,  that 
Thomas  Shepard,  who  made  and  swore  to  the  said  affidavit,  and  Thomas  Shepard,  a  witness 
produced,  sworn,  and  examined  in  this  cause  on  behalf  of  John  Charles  Bettesworth  Trevanion, 
esquire,  pirty  in  this  cause,  and  the  witness  whose  evidence  is  now  excepted  to,  was  and  is  one 
and  the  same  person,  and  not  divers. 

Bth.  That  afler  the  examination  in  chief  of  the  said  Thomas  Shepard  as  a  witness  in  this 
cause,  to  wit,  on  or  about  the  sixteenth  day  of  June  now  last  passed,  certain  special  interroga- 
tories w^re  administered  to  him  on  the  part  and  behalf  of  Charlotte  Trevanion,  wife  of  the  said 
John  Charles  Bettesworth  Trevanion,  and  four  of  which  said  special  interrogatories  were  in  the 
terms  following,  to  wit — ^**  Fourth,  Do  you  not  know  or  have  you  not  heard,  and  do  you  not 
believe,  that  on  or  about  the  thirteenth  day  of  June,  in  the  present  year,  a  question  came  before 
the  Court  of  Klng*s  Bench  relative  to  ^rule  obtained  against  the  editor  or  proprietor,  or  propri- 
etors of  the  aforesaid  Satirist  newspaper,  to  show  cause  why  a  criminal  information  should  not 
be  filed  against  him  or  them  for  publishing  a  libel  in  the  said  newspaper  of  the  twenty-ninth  day 
of  May  last,  reflecting  on  the  character  of  a  person  named  Simon  Digby?  Did  not  such  libel, 
as  you  know,  or  have  heard  and  believe,  state  that  the  said  Simon  Digby  was  more  generally 
called  King  Digby  from  his  skill  in  palming  that  card  at  the  game  of  eearte,  and  that  he  had 
K>ng  enioyed  an  enviable  notoriety  amongst  the  *  legs,*  and  was  then  living  in  obscurity  in 
Devonshire,  but  that  he  had  been  at  the  last  Epsom  races  sharply  on  the  look  out  fbr  flats,  or 
to  such  or  the  like  effect  7  Did  you  not,  for  the  purpose  of  meeting  the  said  question,  make 
and  swear  to  an  affidavit  on  behalf  of  the  said  editor,  or  proprietors,  or  proprietor  of  the  said 
Satirist  Newspaper,  and  was  not  such  affidavit,  as  you  know,  or  have  heard  and  believe,  made 
use  of  upon  the  said  occasion  on  his  or  their  behalf?  Did  you  not  swear  amongst  other  things, 
in  such  affidavit  that  the  said  Simon  Digby  had  in  fuel  been  guilty  of  practising  what  is  termed 
*  palming*  at  the  game  of  eearte,  and  that  he  was  known  amongst  the  *  legs*  at  Brighton  by  the 
name  or  title  of*  King  Digby*  in  consequence  thereof^  and  that  you  were  introduced  to  him  at 
Brighton,  or  to  such  very  effect  ?  Did  you  not  also  therein  swear  that,  afler  such  your  introduc- 
tion to  him,  the  said  Simon  Digby  called  upon  you  at  your  tlien  residence  at  Shaftesbory-place, 
Pimlico,  and  that  on  your  invitation  be  dined  with  you,  or  thot  on  his  invitation  you  dined  with 
him,  and  which,  and  that  after  dinner  the  said  Simon  Digby  proposed  to  have  a  game  at  cards, 
saying  he  would  give  you  your  revenge  for  the  few  pounds  he  had  won  of  you  at  Brighton  f 
That  you  accordingly  commenced  playing  at  cards,  and  that  the  said  Simon  Digby  won  eighty- 
five  pounds,  or  some  and  what  other  sum :  That  you  were  surprised  at'  this,  and  that  you 
watched  the  movements  of  the  said  Simon  Digby  and  detected  him  palming  a  card  for  the  pur- 
pose of  cheating  you :  That  upon  your  making  this  discovery,  yon  seised  the  wrist  of  the  said 
Simon  Digby,  who  then  became  alarmed,  acknowledged  that  he  had  slipped  the  king,  and 
returned  to  you  all  the  money,  and  confessed  he  had  palmed  the  king,  or  to  such  or  the  like 
eflect?  Will  you  swear  that  you  did  not  in  the  said  affidavit  swear  to  the  very  same  effect  as 
now  interrogate  ?  If  yea,  in  what  respect  will  you  now  swear  that  yon  did  not  in  the  said 
affidavit  swear  to  the  effect  interrogate,  and  how  otherwise  will  yon  now  swear  that  you  swore 
in  the  said  affidavit  in  respect  to  any  or  either  of  the  matters  interrogate  7  Fifth,  At  or  by 
whose  instigation,  solicitation,  or  procurement,  did  you  make  and  swear  to  tlie  affidavit  inquired 
after  by  the  next  preceding  interrogatory,  and  fbr  what  motive  or  inducement  did  you  make 
and  swear  to  the  sanfe  7  Who  drew  up  and  prepared  the  said  affidavit,  and  from  whose  instruc- 
tions 7  Will  you  swear  that  the  same  was  not  directly  or  indirectly  drawn  up  or  prepared  by 
or  from  the  direction  or  instructions  of  Dignam,  the  agent  or  attorney  of  the  produoent 

in  this  cause  7  Will  you  swear  that  the  said  Dignam  was  not  in  any  manner,  either  directly 
or  indirectly  concerned  in  or  connected  with  the  preparation  of  or  swearing,  to  the  said  affidavit 
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In  opposition  to  tbe  admission  of  the  allegation,  it  has  been  suggestedt 
that  the  court  may,  without  injury  to  the  party,  suspend  this  allegation, 

by  yoa  7    Will  you  swear  that  the  laid  Dignam  was  not,  either  direetly  or  indirectly,  and  in 
what  manner,  and  on  whose  behalf  cooaected  with  the  said  proceedings  7    Sixth.  When,  where 


by  the  name  or  title  of  *  King  Digby 
Simon  Digby  call  upon  you  at  your  then  residoooe  in  Shaflesbury-place,  Pimlico;  at  what 
precise  time  did  he  so  call  apon  yoa,  dnd  who  was  or  were  present  at  such  time  7  When  pre- 
cisely, and  where  did  the  said  Simon  Digbv  dine  with  yoo,  as  you  stated  in  the  said  affidavit, 
and  who  was  or  were  present  at  the  time  i  Was  ho  at  such  time  known  to  you  by^  the  said 
name  or  title  of  *  King  Digbv  7*  When  precisely,  and  where  did  you  and  the  said  Simon 
Digby  play  at  cards  aucr  such  dinner,  and  who  was  or  were  present  at  the  time  7  Was  it  at 
your  own  house  or  at  a  gaming-house ;  and  if  the  latter,  by  what  name  is  the  same  usually 
known  7  Who,  by  name,  was  or  were  present  when  you  detected  (if  you  did  detect)  the  said 
Simon  Digby  in  palming  a  card,  and  when  you  seized  (if  you  did  seize)  the  wrist  of  the  said 
Simon  Digby ;  and  where  do  such  persons  respectively  or  where  does  such  person  reside  7 
Upon  your  oath,  did  not  your  aforesaid  affidavit  omit  all  mention  of  time,  place,  or  the  presence 
of  any  other  person  or  persons  7  Will  you  swear  that  jou  were  ever  at  any  time  in  the  com- 
pany of  the  said  Simon  Digby  in  the  presence  of  any  third  persons  or  any  third  person  known 
to  the  said  Simon  Digby  f  If  yea,  who  by  name  and  where  do  such  persons  or  does  such 
person  reside  7  Seventh,  Let  the  paper  writing,  hereto  anneied  and  marked  No.  1,  be  produced 
and  shown  to  the  said  Thomas  Shepard ;  and  let  him  be  further  asked : — Upon  your  oath,  is 
not  tlie  same,  as  you  know  or  believe,  a  true  copy  of  the  affidavit  made  and  sworn  to  by  yoa 
as  before  interrogate  7  Will  you  swear  that  the  same  is  not  so  7  In  what  respect  will  yoa 
swear  that  the  same  differs  therefrom  7**  And  the  party  proponent  doth  {expressly  allege  and 
propound  that,notwith8tandinfl;  the  premises  in  the  fourth,  sixth  end  seventh  preceding  articles 
of  this  allegation  pleaded,  he  the  said  Tliomaa  Shepard,  in  answer  to  the  said  special  interroga- 
tories  severally  and  respectively,  hath  sworn  and  deposed  in  the  terms  following,  to  wit :  To 
the  adid  fourth  interrogatory, — **  I  have  no  knowledge  of  the  matter  inquired  after  in  this  inter- 
rogatory,'except  from  reading  it  in  the  newspaper.  I  think  it  was  in  tbe  Morning  Herald,  in 
one  of  the  eating-houses  in  the  cily,  that  I  read  it ;  I  read  as  far  as  I  recollect  that  one  Thomas 
Shepard  had  applied  for  a  rule  in  the  Court  of  King*s  Bench,  in  June  of  this  present  month, 
last  Tuesday,  I  think,  for  a  criminal  information  against  the  editor  of  the  Satirist  newspaper 
for  a  libel  on  one  Simon  Digby.  I  read  it,  having  ray  attention  drawn  to  it  on  account  of  the 
similarity  in  the  name,  but  it  was  not  my  name ;  it  was  spelt  with  two  *  p*s,'  mine  is  witli  one, 
and  I  was  not  the  person.  I  deny  all  knowledge  of  the  transaction.  I  made  no  affidavit  in  the 
matter.  I  do  not  know  the  interrogate  Simon  Digby  or  Kin^  Digby,  or  by  whatever  name 
he  is  called.**  To  the  said  Jifth  interrogatory, — *'  I  know  nothmg  of  the  affidavit  nor  of  Mr. 
Dignom  preparing  it,  if  made  by  any  one.  I  was  in  no  way  connected  with  the  matter.**  To 
the  said  tixth  interrogatory, — "  I  have  no  knowledge  of  the  said  Simon  Digbv.  I  never  played 
at  cards  with  him.  I  never  dined  in  his  company  at  Brighton  or  Shaftesbury -place,  or  any 
place  or  any>  where.  I  never  was  in  his  company  at  all.**  And  to  the  said  tevenlh  interroga- 
tory, (af)er  the  copy  of  the  affidavit  or  exhibit  annexed  to  and  described  in  the  interrogatory 
had  been  referred  to  the  said  witness  and  perused  by  him,)  **  I  solemnly  deny  all  knowledge 
of  tlie  transaction  therein  mentioned,  except  from  reading  the  account  of  it  in  the  public  paper. 
That  aflSdavit  was  not  made  by  me.  In  the  paper  I  am  positive  that  the  name  was  with  two 
'  p*s,*  and  I  observe  there  is  an  erasure  in  the  name  as  spelt  in  the  affidavit,  as  if  it  was  copied 
differently  and  with  a  second  *  p*  at  first  ,*  but  it  does  not  relate  to  me.**  And  the  party  propo- 
nent doth  further  expressly  allege  and  propound  that,  by  reason  of  the  premises,  the  said 
Thomas  Shepard  bath,  in  such  his  snswers  to  the  said  special  interrogatories,  knowingly  and 
wilfully  sworn  and  deposed  falsely  and  corruptly. 

9th.  That  the  names  **  Thomas  Shepard,**  several  times  set  and  subscribed  to  the  original 
deposition  made  and  sworn  to  by  Thomas  Shepard,  the  witness  produced,  sworn  and  examined 
in  this  cause,  and  whose  evidence  is  now  excepted  to,  were  and  are  of  the  own  proper  hand- 
writing,  and  subscription  of  Thomas  Shepard  who  kept  tlie  Wheatsheaf  public- house  in  Mary- 
lebone  street,  and  who  afterwards  lived  and  resided  in  Shaflesbury-terrace,  Pimlico,  and  afler 
that  in  Frederick  street,  Hampstead-road,  and  who  also  at  one  time  lived  and  resided  at  No.  70 
in  the  Edgeware-road,  severally  in  the  county  of  Middlesex,  all  as  in  the  fbVirth  preceding 
article  of  this  allegation  pleaded,  and  are  so  well  known  or  believed  to  be  by  divers  persons  of 
jorood  character,  credit,  and  reputation,  who  knew  and  were  well  acquainted  with  the  said 
Thomas  Shepard  whilst  living  and  residing^  in  the  aforesaid  several  places,  all,  some,  or  one  of 
them,  and  who  have  frequency  seen  the  said  Thomas  Shepard  write  and  subscribe  his  name  to 
writings,  and  who  have  I  hereby  or  by  otlier  means  become  well  scquainted  with  his  manner 
and  character  of  handwriting  and  subscription.  Also  that  the  names  "Thomas  Shepard**  set 
and  subscribed  to  the  original  affidavit,  now  remaining  filed  of  record  in  his  Majesty's  Crown 
Office  in  the  Temple,  London,  as  in  the  sixth  and  seventh  preceding  articles  of  this  allegation  is 


1  CuRTEis,  406,  361 

and  it  is  said  that  other  \vitnesses  have  been  examined  on  the  same  plea, 
and  that  the  testimony  of  this  Witness  may  ultimately  turn  out  not  to  be 

S leaded,  were  and  arc  of  the  own  proper  handwriting  and  •abscription  of  Thomae  Sbepard  who 
epttbe  Whe&tsheaf  public-houae  in  Mary]ebone«treet,  and  who  aflerwards  lived  and  resided 
in  Shaflesbury-terracG,  Pimlico,  and  afler  that  in  Frederick-street,  Hampstead-road,  and  who 
also  at  one  time  lived  and  resided  at  No.  70,  in  the  E!dgeware  road,  Beverally  in  the  county  of 
Middlesex,  all  as  in  the  fborth  preceding  artiole  of  this  aliegatioD  pleaded  as  aforesaid,  and 
are  so  well- known  or  believed  to  be  by  divers  persons  of  good  character,  credit  and  reputation, 
who  knew  and  were  well  acquainted  with  the  said  Thomas  Sbepard  whilst  living  and  residing 
in  the  aforesaid  several  places,  all,  some,  or  one  of  them,  and  who  have  frequently  seen  the  said 
Thomas  Shepard  write  and  subscribe  his  name  to  writings,  and  who  have  thereby  or  by  other 
means  become  well  acquainted  with  his  manner  and  character  of  handwriting  and  subscription. 
Also  that  the  names  **  Thomas  Shepard**  several  times  set  and  subscribed  to  the  aforesaid  ori* 
gioal  depositions,  and  the  names  **  Thomas  Shepard**  set  and  subscribed  to  the  aforesaid  ori- 
ginal affidavit,  were  and  are  of  the  proper  handwriting  and  subscription  of  6ne  and  the  same 
person  and  not  of  divers,  and  are  so  well  known  or  Ailly  believed  to  be  by  divers  persons  of 
good  character,  credit  and  reputation,  accustomed  to  examine  the  formation  of  the  letters  of 
different  handwritings  and  subscriptions,  and  from  their  general  occupations,  and  otlierwise 
well  skilled  in  handwriting. 

10th.  Whereas  the  said  Thomas  Shepard  hath  in  hu  answer  to  the  twelfth  general  interro- 
gatory, administered  to  him  on  his  examination,  as  a  witness  on  the  aforesaid  allegation,  deposed 
and  answered,  amongst  other  things,  as  follows,  to  wit: — ^^*The  amount  of  my  annual  income  is 
about  three  hundred  pounds  per  year.  It  is  derived  partly  from  leasehold  estate  and  partly 
firom  cash.  The  leasehold  brings  me  about  JC94  a  year.  It  is  situate  at  Somer*s-town ;  in 
Back-lane  there.  It  consists  of  four  small  houses  let  to  working  people :  plasterers  and  such 
persons.  One,  a  Mr.  Henry  Brown,  who  pays  mo  £2i  a  year,  another  named  Johnson,  who 
pays  £2^  a  year;  this  is  No,  18,  the  other  No.  17,  a  third  named  William  Stone,  pays  JC24, 
and  the  fourth,  named  Hemmings,  pays  £20.  There  is  a  small  ground-rent  of  J&5  to  be  deduct- 
ed,  so  that  the  net  income  is  j689.*'  Now  the  party  proponent  doth  allege  and  propound,  that 
the  said  Thomas  Shephard  hath  in  his  said  recited  answer  to  the  interrogatory  knowingly  and 
vrilfully  deposed  and  answered  falsely  and  untruly.  For  that  the  truth  and  fitct  was  and  is,  and 
the  party  proponent  doth  allege  and  propound,  that  there  is  not  and  was  not  at  the  time  at  which 
the  said  Thomas  Shepard  deposed  and  answered  as  aforesaid,  to  wit,  in  the  month  of  June  in 
the  year  one  thousand  eight  hundred  snd  thirty-six,  any  jdace  in  Somer*s-town  aforesaid  called 
or  known  by  the  name  of  Backplane,  nor  are  there  at  this  present  time ;  nor  were  during  the 
month  of  June  aforesaid  any  persons  known  by  Uie  names  of  Henry  Brown,  Johnson,  William 
Stone,  or  Hemmings,  snd  agreeing  with  the  descriptions  of  such  alleged  persons  so  deposed  of 
as  aforesaid  by  the  said  Thomas  Shepard,  residing  in  any  lane,  street,  or  place  in  Sottier*s.tow& 
aforesaid.  ' 

lUh.  Whereas  the  said  Thomas  Shepard  hath  also  in  his  deposiiioq  on  the  first  article  of  the 
said  allegation  deposed,  amonsfst  other  things,  in  the  words  or  to  the  effect  following,  namely— 
^  Nor  did  I  at  Dover  know  Airs.  Trevanion  by  that  name,  but  considered  her  to  bo  a  Miss  Bre> 
reton,  and  heard  her  spoken  of  by  that  name.  The  first  time,  as  well  as  I  recollect  it  to  have 
been,  that  I  saw  her  was  about  four  days  afler  I  had  gone  to  Dover.  I  was  at  the  Ship  Hotd 
in  the  afternoon,  about  four  or  five  o'clock^  taking  wine  with  a  friend,  a  young  man  named 
Hendry,  who  is  since  gone  to  Spain  in  some  situation  in  Greneral  Evanses  service,  1  think,  as 
commissariat,  and  whilst  sitting  with  him  at  one  of  the  boxes  in  the  coffoe-room,  a  person  in 
the  room,  whom  I  had  heard  addressed  as  Mr.  Wright,  bat  did  not  know,  said  to  his  friend,  who 
was  a  stranger  to  mo,  in  allusion  as  I  supposed  to  some  fomale  then  passing,  *  There  goes  Mist 
Brereton,'  adding  *  a  damned  nice  piece  ;*  being  close  to  him  I  heard  his  words,  and  I  peeped 
through  the  window,  which  is  a  bow,  and  saw  two  ladies  coming  up^  walking  arm  in  arm,  both 
rather  tall,  and  the  one  within  or  nearest  to  the  window  I  understood  him  to  point  out  to  hia 
friend  as  Miss  Brereton.**  Now  the  party  proponent  doth  allege  and  propound,  that  the  said 
Thomas  Shepard  hath  in  his  said  recited  deposition  knowingly  and  wilfully  deposed  fiilsely  and 
untruly.  For  the  party  proponent  doth  allege  and  propound,  that  there  is  not,  and  was  not  in 
the  month  of  September  or  October,  one  thousand  eight  hundred  and  thirty-five,  any  coffee-room 
in  the  Ship  Hotel  in  Dover  aforesaid  containing  any  boxes  or  other  divbions  whatever. 

13lb.  That  all  and  singular  the  premises  were  and  are  true,  dus. 

Tke  Exhibit  marled  {A). 

In  the  King's  Bench. 

Thomas  SuEPAao,  of  Frederick-street,  Hampstead-road,  in  the  Cbimty  of  Middlesex,  gentle- 
man, maketh  oath  and  saith.  That  about  four  years  ago,  being  at  Brighton,  he  this  deponent 
was  there  introduced  to  Simon  Digby,  who  this  deponent  saith  is  commonly  known  by  the 
name  of"  King  Digby,**  and  who  is  the  person  who  hath  made  an  affidavit  in  support  of  an 
application  to  this  honourable  court  for  a  criminal  information  against  John  Priehard  Eve  and 
Sophia  Sylvester  Farlby,  and  this  deponent  became  intimately  acquainted  with  the  said  Simon 

Vol.  VI.  46 


362  Trby  ANION  V.  Tut  ANION.  M.  T.  1836. 

important ;  of  tbk  it  is  impossible  for  me  to  form  an  adequate  judgment, 
for  if  I  were  to  read  the  whole  of  the  depositions  in  the  cause,  it  would 
not  be  competent  for  me  to  come  to  a  conclusion,  whether  or  not  the 
testimony  of  this  witness  would  be  important  to  the  disposal  of  the  cause. 
It  is  true  that  there  are  cases  in  whicn  the  court  may  usefully  and  with- 
out danger  suspend  the  admission  of  an  exceptive  allegation.  But  they 
are  cases  very  diflerent  from  the  present.  Cases  where  according  to 
the  plea  and  the  evidence  of  the  witness  himself,  the  testimony  may 
probably  not  be  of  great  importance,  and  where  the  contradictions  pleaded 
m  the  exceptive  allegation  are  of  a  less  astringent  kind,  than  in  the  pre- 
sent case.  The  witness  in  this  case  expressly  deposes,  to  seeing  Mrs. 
Trevanion  at  the  Bell  Inn  at  Lydden,  in  company  with  a  gentleman,  and 
it  is  here,  and  on  this  occasion,  that  the  adultery  is  pleaded  to  have 
occurred. 

It  is  not  sufficient  in  such  a  case  for  the  parties  producing  the  witness 
to  say  that  they  will  not  rely  on  the  evidence  of  tne  witness  -after  publi- 
cation. The  other  party  has  a  right  if  she  can  produce  an  admissible 
exceptive  allegation  to  have  it  admitted. 

The  proving  such  exceptive  allegation  may  leave  the  case  in  a  very 
different  position  than  if  the  witness  had  not  been  examined  at  all.  The 
producing  a  witness  clearly  perjured,  is  not  an  unimportant  ingredient 
m  any  cause :  its  effect  may  be  more  or  less  prejudicial  to  the  party, 
according  to  the  circumstances  of  the  case. 

With  regard  to  the  expenses  falling  on  the  husband  :  the  length  of 
the  cause,  and  the  consequences  in  respect  to  the  husband's  pecuniary 
resources  may  be  much  to  be  deplored,  but  it  is  wholly  impossible, 
almost  at  the  conclusion  of  a  cause  where  the  husband  has  brought  in 
a  new  plea  after  publication^  alleging  a  fresh  act  of  adultery,  that  I ' 
should,  on  that  ground  alone,  exclude  an  exceptive  allegation. 

I  will  now  proceed  to  consider  the  contents  of  the  allegation,  to  see 
what  parts  are  in  substance  clearly  admissible  on  principles  not  contro- 
verted, and  what  parts  depend  on  the  solution  of  questions  disputed  by 
the  counsel. 

The  first  article  is  merely  formal,  and  requires  no  observation. 

II.  The  Second  Article  appears  to  me  to  bear  directly  on  the  issue  in 
the  cause,  and  I  ought  to  guard  myself  here  against  mistake  or  misap- 
prehension.   I  consider  that  it  has  a  bearing  on  the  issue,  yet  is  not  the 

Digby :  That  foina  time  after  thie  introduction  the  said  Simon  Difby  called  upon  this  deponent, 
•t  nil  this  deponent*8  then  residence  in  ShaAeebury-terrice,  Pimlico,  in  the  coanty  of  Middle- 
sex ;  and  upon  this  deponents  invitation  the  said  Simon  Digby  dined  with  this  deponent ;  and 
that  aAer  dinner  the  said  Simon  Digby  proposed  to  this  deponent  to  have  a  game  at  cards,  at  the 
sane  time  observing  to  this  deponent  that  he  the  said  Simon  Digby  would  give  this  deponent 
hu  revenge  for  the  fbw  pounds  which  the  said  Simon  Digby  had,  at  Brighton  aforesaid,  won 
ofthis  deponent:  and  deponent  salth  that  the  said  Simon  Digby  ond  this  deponent  accordingly 
then  and  there  oommeneed  playing  at  cards  at  a  game  called  **  tearti*^  and  the  said  Sinxm 
Digbj  won  of  this  deponent  from  eighty  to  eighty-nve  pounds ;  and  that  this  deponent,  being 
surprised  at  this,  watched  the  movements  of  the  said  Simon  Digby,  and  detected  the  said  Simon 
Digby  slipping  the  king,  commonly  called  **  palming,*'  for  the  purpose  of  cheating  and  defhaod- 
ing  this  deponent :  That  upon  deponent  making  this  discovery,  he  this  deponent  seised  the  wrist 
of  the  said  Simon  Digby,  and  upon  so  doing  he  the  said  Simon  Digby  became  greaUy  alarmcd« 
and  acknowledged  that  he  had  slipped  the  king ;  and  an  altercation  ensued  between  him  and 
this  deponent,  ue  said  Simon  Digby,  in  dread  of  an  exposure,  returned  this  deponent  the  money 
he  had  so  won  as  last  aforesaid,  and  confessed  to  this  deponent  that  he  had  so  palmed  the  king 
for  the  purpose  before  mentioned. 

Svram  in  Open  Court  Thomas  ftfry^^^^. 

the  11th  day  of  June,  1836, 
By  the  Court 
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israe  itself;  norpleadable  before  publication,  for  the  witness  has  deposed 
to  seeing  Mrs.  Trevanioii  at  Dover  and  Lydden  in  September  and  Octo- 
ber, 1835,  and  to  circumstances  leading  to  adultery;  nis  absence  daring 
the  whole  period  is  a  fact  most  material  to  the  decision  of  the  cause, 
and  the  whole  credit  of  the  witness  is  involved  in  the  question  whether 
he  has  told  a  falsehood  of  this  sort ;  this  article  is  in  substance  admissi- 
ble. I  think  the  latter  averments  as  to  this  person's  arrival  for  the  first 
time  in  February,  1836,  and  the  names  by  which  he  and  his  companion 

Eassed,  are  fairly  pleaded,  to  bring  out  more  clearly  and  prominently  the 
Miding  contradiction.    I  admit  the  Second  Article. 

III.  On  the  same  principles,  I  think  the  Third  Article  iti  sobstanco 
admissible,  but  that  it  must  be  reformed;  as  it  now  stands,  it  does  not 
directly  contradict  the  principal  point,  namely,  that  the  witness  was  not 
at  Lydden  during  September  and  October,  1835,  it  does  contradict  his 
statement  that  he  never  had  been  there  since ;  if  this  were  the  only  con- 
tradiction it  might  be  subject  to  different  considerations,  but  coupled  with 
the  leading  one,  I  think  it  admissible;  it  should  recite  other  parts  of  the 
evidence  of  the  witness  and  contradict  them — to  be  reformed. 

IV.  The  contradiction  in  this  article  is  as  to  the  residences  of  the 
witness — ^this  is  not  pertinent  to  the  issue.  I  shall  reserve  the  considera- 
tion of  this  article  until  I  come  to  observe  upon  some  of  the  subsequent 
articles. 

y.  The  contradiction  in  this  article  does  not  come  out  in  a  very  clear 
and  direct  point  of  view.  In  substance  it  is  this — that  the  facts  were 
accidentally  mentioned  by  the  witness  to  Pook,  that  by  him  he  was 
taken  to  Dignam.  That  witness  did  not  go  to  Dover  for  the  purposes 
of  this  suit — ^that  his  onlv  acquaintance  with  Dignam  was  througn  this 
suit ;  that  he  knew  nothing  of  tlie  steps  taken  by  him  to  obtain  other 
evidence,  or  of  his  visit  at  Dover  to  beat  up  for  evidence.  The  con^ra- 
dicHon  is,  that  he  had  been  long  previously  acquainted  with  Dignam,  and 
had  employed  him  as  an  attorney.  That  Diji^nam  accompanied  the  wit- 
ness and  Clark  when  they  went  to  Dover,  Mlirch  9. 

Now  this  contradiction  is  partly  direct  and  partly  inferential^-iltrecl 
as  to  the  acquaintance ;  inferential  as  to  his  knowledge  of  Dignam  pro^ 
ceeding  to  obtain  other  evidence. 

I  think  however  that  it  is  so  strongly  inferential,  that,  coupled  with  the 
preceding  contradiction,  which  is  quite  direct,  it  would  be  straining  too 
much  to  reject  it  on  that  ground  only.  The  main  point  is  whether  the 
contradiction  is  relevant  to  the  issue  in  the  cause  or  collateral.  It  maj 
not  always  be  easy  to  draw  a  precise  line,  and  if  doubt  fairly  arises,  I 
think  the  court  should  lean  rather  to  admission  than  rejection.  The  issue 
is  adultery  at  Dover  and  Lydden.  The  witness  represents  his  evidence 
as  given  by  mere  accident  as  to  such  adultery,  uiOunU  previous  acquaint  - 
tance  wiih  the  aitorneyj  or  knowledge  on  his  part  that  evidence  was 
being  collected  by  him.  I  feel  it  very  difficult  to  say  that  the  contrary 
of  such  averment  is  wholly  immaterial  to  the  decision  of  the  issue  I 
have  to  try,  especially  in  conjunction  xcith  the  Articles  previously  admit' 
ted.  I  cannot  say  that  proof  of  a  previous  acquaintance  with  the 
attorney  and  having  accompanied  him  on  the  9th  of  March,  when  he 
went  to  collect  evidence,  might  not  influence  the  mind  of  the  court  in 
determining  the  direct  issue  in  the  cause.  I  act  more  safely  bv  holding 
this  contradiction  to  be  within  the  acknowledged  limits,  even  if  I  have 
some  doubt    The  Article  must  be  reformed,  by  striking  out  the  resi- 
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dence  of  Dignam,  as  leading  to  superfluous  matter ;  and  adding,  at  the 
conclusion,  that  Dignam  uhu  then  and  there  ernplcyed  in  collecting  em- 
dence  in  this  cause* 

The  Sixthf  Seventh^  Eighthf  and  Mnth  Articles,  plead  in  substance : 

YI.  The  Sixth  that,  witness  made  an  affidavit  in  the  Court  of  King's 
Bench  when  a  rule  bad  been  ipoved  for  against  the  proprietors  of  tne 
Satirist. 

VIL  The  Seventh  sets  forth  the  contents  of  that  affidavit,  and  exhi« 
bits  a  copy. 

The  Eighth^  at  great  length  recites  all  the  inquiries  into  all  the  pro- 
ceedings in  the  Court  of  King's  Bench  upon  interrogatories  administered 
to  the  witness ;  in  the  answers  to  which  the  witness  denies  that  he  made 
any  such  affidavit,  and  ignores  the  whole  transaction.  The  contradiction 
is  that  all  such  answers  are  false  and  that  he  did  make  such  affidavit. 

There  can  be  no  doubt  that  the  whole  of  this  matter  is  foreign  to  the 
issue  in  the  cause ;  and,  therefore,  subject  to  such  determination  as  the 
court  may  deem  it  its  duty  to  apply  to  such  exceptive  articles  presently, 
when  the  principles  applicable  to  them  have  been  discussed. 
.  IX.  The  JSTinth  is  merely  as  to  the  handwriting  of  the  witness. 

X.  The  Tenth  Article  is  a  contradiction  of  the  witness's  statement  as 
to  his  property,  and  is  also  an  issue  foreign  to  that  in  the  cause. 

XI.  The  Eleventh  Article  I  reject  on  the  ground  that  the  contradic- 
tion is  on  too  trivial  a  point,  and  such  as,  if  proved,  could  not  destroy 
the  credit  of  the  witness. 

There  remain  then  the  Fourth,  Sixth,  Seventh,  Eighth,  JS/inth,^  and 
Tenth  to  be  disposed  of.  I  consider  these  Articles,  and  especially  the 
Sixth,  Seventh^  Eighth,  and  Ninth  to  raise  questions  wholly  foreign  to 
the  issue  in  the  cause,  viz.  Adultery  at  Dover  and  its  vicinity. 

On  the  other  hand  if  this  their  character  be  not  a  fatal  objection  to 
them,  the  contradictions  are  direct  and  positive,  such  as  if  proved  would 
.  establish  wiljid  false  swearing.  The  question  of  law  now  arises  in  a 
clear  and  strong  point  of  view. 

These  Articles  are  not  equivocal — they  ^re  foreign  to  the  issue ;  they 
are  direct  contradictions;  if  admissible  and  proved,  the  credit  of  the 
witness  must  be  seriously  affected,  and  the  issue  may  depend  on  that 
evidence. 

No  one,  morally  speaking,  can  doubt  that  if  a  witness  is  proved  to 
have  corruptly  forsworn  himself  in  a  matter  however  distinct  from  the 
question  before  the  court,  his  evidence  as  to  other  points  must  be  deser- 
ving of  little  credit;  it  is  indeed  on  this  principle  that  a  conviction  for 
perjury  disqualifies  a  witness.  The  truth  must  not  be  disguised,  if  Mrs. 
Trevanion  be  at  liberty  to  prove  this  witness  perjured  in  another  and 
different  transaction,  thouch  totally  unconnected  with  this  issue,  she  may, 
by  such  means,  discredit  him  in  the  issue,  and  the  result  of  the  cause 
might  possibly  turn  upon  it;  I  admit  therefore  fully  the  importance  and 
value  of  these  Articles  to  her. 

The  question  is  whether  the  law  of  this  court  allows  of  such  a  mode 
of  discrediting  a  witness,  or  whether  for  reasons  of  general  public  utility, 
however  important  in  an  individual  case,  it  is  not  prohibited. 

I  am  anxious  to  examine  this  question  in  all  its  bearings,  and  fairly  to 
apply  to  it  every  test  by  which  it  can  be  elucidated,  f  admit  that  by 
this  mode  of  proceeding,  by  proving  contradictions  of  this  kind,  the  truth 
may  aom/etimes  he  attamecf,  when  the  exclusion  might  lead  to  error,  and 
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possibly  injustice ;  but  though  the  object  of  all  tribunals  is  to  ascertain 
the  truth — the  only  basis  of  justice — all  courts,  for  various  reasons,  have 
been  accustomed  to  exclude  various  modes  of  investigating  it. 

In  these  courts  there  is  no  re-examination  of  a  witness,  nor  viva  voce  7^1^  S. 
examination,  because  the  expense  would  be  enormous,  and  the  ends  of 
justice  can  generally  be  attamed  without. 

So,  in  the  courts  of  law,  certain  rules  of  proceeding  are  adopted :  so, 
as'to  appeals,  and  the  number  of  them.  It  is  not  sufficient  therefore  to 
solve  this  question  to  acknowledge  that  the  admission  of  such  plea  might 
elucidate  the  truth. 

The  end  of  all  systems  of  jurisprudence  is  to  establish  a  course  of  pro^  * 
ceeding  and  of  investigation,  by  which  justice  may  be  generally  attained 
at  an  expense,  and  with  a  degree  of  expedition,  best  suited  to  the  interests 
of  mankind;  in  so  doing  many  modes  of  proof,  as  I  have  said,  are  ex* 
eluded,  not  because  they  are  wholly  useless,  but  because  to  adopt  them» 
however  beneficial  in  an  individual  case,  would,  by  delay  and  expense, 
,  defeat  the  great  purpose  for  which  courts  are  established.  In  these,  as 
in  all  other  human  institutions,  the  good  of  the  many  is  consulted,  though 
in  a  few  possible  cases  individuals  may  suffer. 

It  remains  therefore  to  be  considered,  whatever  may  be  the  intrinsic 
value  of  this  species  of  evidence,  whether  according  to  the  doctrine  and 
practice  of  English  tribunals  it  is  admitted  or  rejected  from  the  ill  conse- 
quences to  which  its  admission  might  lead. 

For  the  sake  theti  of  illustrating  the  rules  generally  applied  to  such 
matters,  it  is  expedient  to  inquire  what  is  the  course  pursued  in  other 
courts  ?  at  the  same  time,  though  I  have  prosecuted  this  inquiry  with 
^  much  care,  I  feel  very  great  diffidence  in  expressing  my  opinion  as  to 
the  result,  and  it  is  very  probable  that  I  may  in  some  respects  draw  erro- 
neous conclusions  from  the  want  of  that  practical  knowledge  which  is 
•    the  best  safeguard  against  misunderstanding  authorities. 

And  it  is  right  also  to  observe  that  this  is  a  question  not  so  much  of 
principle  as  oi  rule  for  the  convenient  administration  of  justice.  Principle 
applies  to  the  rejection  of  hearsay  evidence — of  the  evidence  of  persons 
interested — ^and  questions  of  that  kind  ;  on  such  matters  it  is  most  desir- 
able that  all  courts  should  agree.  In  this  question  the  convenience  or 
inconvenience  forms  a  main  consideration,  for  that  the  evidence  might 
have  effect  if  received,  I  think  cannot  be  doubted,  and  though  the  prac- 
tice of  other  courts  would  be  entitled  to  due  consideration,  yet  looking  at 
the  difference  in  the  modes  of  proceeding,  a  rule  oi  practice  would  not 
have  the  same  binding  effect  on  my  judgment  as  a  doctrine  established 
on  principle. 

With  respect  to  the  rule  of  common  law. 
2^^ 3,     I  hsLve  looked  at  the  cases,  and  especially  the  decisions  of  the  judges /f*.^.  S, 
'pronounced  Oct.  20th,  1820,  in  the  trial  of  Queen  Caroline,  and  I  have//^^  Jj 
sought  information  from  those  best  able  to  correct  the  infirmities  of  my 
own  judgment.    The  result  I  conceive  to  be  this, — That  if  upon  cross* 
examination^  (in  chief  it  could  hardly  arise)  a  question  be  put  to  a  witness 
touching  a  fact  or  a  declaration^  verbal  or  written^  foreign  to  the  issue  to 
be  tried,  the  party  so  puUing  the  question  must  abide  by  the  answer^  and 
cannot  be  permitted  to  contradict  it  by  other  testimony  for  the  purpose  of 
discrediting  the  witness. 

The  reasons  for  such  rule  are  several. 
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First,  as  relates  to  the  witness,  that  he  cannot  be  prepared  to  defend 
all  the  actions  of  his  life. 

SecQndly,  That  such  inquiries  could  not  be  conducted  without  an 
expense  and  delay  which  would  render  the  administration  of  justice  so 
grievously  burdensome  to  the  suitors,  as  to  defeat  the  ends  for  whicii  all 
courts  are  established. 

The  next  inquiry  to  which  I  have  deemed  it  my  duty  to  resort,  is  as 
to  the  rule  prevailing  in  our  courts  of  equity,  and  I  hare  certainly  expe- 
rienced greater  diifacuity  in  this  branch  of  examination,  though  much 
assisted :  I  must  repeat  again  therefore,  the  extreme  diffidence  I  enter* 
tain  as  to  the  correctness  of  my  own  conclusions,  nor  would  I  faav«  ven- 
tured on  this  path  bad  it  not  appeared  to  me  that  the  investigation  of  the 
whole  subject  would  have  been  incomplete  without  it,  and  also  that  the 
practice  in  courts  of  equity  being  by  written  evidence,  might  bear  uspon 
these  courts  as  more  proximately  analogous. 

Before  I  proceed  further,  there  is  one  point  which  I  must  endeavoor 
to  clear  up,  or  some  confusion  may  arise ;  I  mean  of  what  is  or  is  not 
pertinent  or  material  to  the  issue.  That  expression  I  apprehend  to  be 
used  with  greater  strictness  than  we  are  sometimes  wont  to  do ;  for 
instance,  a  declaration  of  a  witness  relative  to  the  issue  in  the  cause,  is 
not  deemed  as  pertinent  to  the  issue  in  the  cause ;  such  expression  is  con* 
fined  to  evidence  direct  and  material  to  the  issue,  and  does  not  extend 
to  what  concerns  the  credit  of  a  witness. 

It  appears  to  be  decided  by  the  case  of  MiU  v.  Jlfiff,  (12  Yesey,  407,) 
that  it  is  not  competent  to  the  defendant  to  examine  his  witnesses  in  chief 
to  the  character  and  credit  of  the  plaintiff's  witnesses. 

By  the  same  case  as  well  as  otner  cases  it  is  ruled  that  examtni^tion 
to  the  credit  cannot  be  done  without  special  application  to  the  court 

It  being  thus  determined  (and  it  is  the  result  of  all  the  cases)  how  it 
cannot  be  done,  and  in  what  form  it  may  be  done ;  the  next  inquiry  is 
under  what  limitations  those  courts  will  permit  such  applications. 

The  authorities  are  stated  in  Gresley  on  Evidence  in  Courts  of 
Equity,(a)  and  in  Maddock's  Practice,(6)  and  it  results  from  these  autho* 
rities  that  those  courts  are  exceedingly  careful  not  to  encourage  applica- 
tions of  this  description. 

It  also  appears  that  the  custom  is  to  except  after  publication  to  the 
general  credit  of  a  witness :  it  is  done  in  the  form  of  articles,  but  to  what 
extent  such  articles  may  go  is  the  question  of  difficulty. 

The  first  case  to  whicn  I  shall  refer  is  that  of  Gill  v.  JVatsoHf  (3 
Atkyns,  521.)  In  that  case  interrogatories  were  exhibited  by  the 
defendant  for  examining  to  the  credit  of  one  of  the  plaintiff's  wit- 
nesses, after  publica'tion  had  passed  some  time,  and  the  cause  was  set 
down.  The  first  question  was  as  to  an  affidavit,  but  the  dictum  of  Lord 
Hardwicke  it  is  right  to  notice.  "  The  Lord  Chancellor  thought  an 
affidavit  necessary,  and  said  that  though  at  law  you  can  examine  only 
to  the  general  credit,  yet  it  is  otherwise  at  equity ;  for  at  law  the  witness 
cannot  be  prepared  to  defend  every  particular  act  of  his  life,  as  he  does 
not  at  all  know  to  what  they  intend  to  examine  him ;  but  upon  an  exa<> 
mination  in  this  court  he  may  be  able  to  answer  any  particular  charge 
as  he  has  time  enough  to  recollect  it,"  Now  I  think  if  this  had  been 
the  whole,  and  nothing  had  been  done  to  shake  the  force  and  effect  of 

(«)  Grealey  on  ETi<)6noe,  p.  140.  >^  y<  (6)  2  Madd.  Ci»n.  Proc.  p.  555.  4  ^^ 
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this  diehanf  it  would  go  this  length :  that  ia  respect  to  a  particular 
charge  against  a  witness's  credit,  you  may  except  to  a  witness's  testi- 
mony. Hut  it  ffoes  on  thus :  **  Quceref  it  is  difficult  to  ascertain  whether 
this  IS  a  part  of  the  judgment  of  the  Lord  Chancellor,  or  merely  the 
remark  of  the  reporter.  Quare^  if  there  is  any  such  distinction  between 
the  examinations  here  and  at  law  with  regard  to  the  credit  of  witnesses ; 
because  Mr.  Capper,  a  very  eminent  and  experienced  practitioner,  told 
me  that  examinations  to  the  credit  are  general  here  as  well  as  at  law, 
and  the  form  of  the  interrogating  articles  are  so  in  this  case ;  first  that 
the  witness  is  a  person  of  ill-fame  and  not  to  be  credited ;  secondly,  that 
he  pays  no  regard  to  the  nature  of  an  oath :  and  in  the  same  manner 
through  the  several  items ;"  that  is  the  whole  of  the  report  in  that  case. 

The  case  which  next  follows  is  that  of  Callaghan  v.  Rockfort^  (3  Atk. 
Q4S.)  That  was  a  motion  for  a  commission  to  examine  witnesses  to  the 
credit  and  competency^  of  a  person  who  had  given  evidence  in  the  cause, 
and  against  whose  competency  the  party  moving  had  exhibited  articles 
after  publication  passed.  I  need  not  discuss  the  Question  of  competency 
—as  to  the  commission  to  examine  in  support  of  the  articles  which  went 
to  the  credit  of  the  witness.  Lord  Hardwicke  said,  '*  the  court  will  allow 
such  articles  to  credit  after  publication,  because  the  matters  examined 
to  in  such  cases  were  not  material  to  the  merits  of  the  cause,  but  only 
relative  to  the  character  of  the  witnesses."  It  is  added,  '*  as  these  appli- 
cations are  most  frequently  made  for  delay  merely,  his  lordship  said  he 
should  be  extremely  cautious  how  he  grants  them,  and  as  there  was  no 
absolute  necessity  in  this  case  he  denied  the  motion." 

I  now  proceed  to  later  times,  (but  I  believe  I  have  not  omitted  any 
case  of  importance)  and  I  come  now  to  the  case  of  Purcell  v.  Macna^ 
mara,  (8  Vesey,  p.  324.)  This  is  the  authority  of  Lord  Eldon,  and  it  is 
impossible  that  a  higher  authority  can  be  cited.  It  is  necessary  to  look 
at  the  whole.  A  motion  was  made  after  publication  that  the  plaintiff 
might  be  allowed  to  exhibit  articles  as  to  the  credit  of  a  witness,  inter- 
rogating as  to  {>articular  facts,  viz.  whether  he  had  not  been  a  woollen-, 
draper,  and  was  insolvent,  which  upon  his  cross-examination  he  had 
answered  in  the  negative.  Sir  Samuel  Komilly  supported  the  motion, 
which  was  opposed  by  other  learned  persons,  and  Sir  Samuel  Romilly 
repeatedly  referred  to  the  authority  of  the  courts  of  common  law,  and- 
said  *'  that  there  were  two  modes  of  impeaching  evidence  there,  one  by 
producing  witnesses  to  swear  that  the  person  was  not  to  believed  on  his 
oath ;  the  other  by  putting  questions  to  him,  and  getting  witnesses  to 
prove  that  his  answers  were  not  true."  The  lord  chancellor  said, ''  it  is 
necessary  to  see  what  these  articles  and  interrogatories  have  been  in 
particular  cases.  It  is  clear  you  may  discredit  a  witness  by  examining 
other  witnesses  as  to  the  proposition  he  has  sworn.  In  this  court  it  is 
very  possible  a  man  might  be  examined,  who  is  not  a  competent  or  a 
credible  witness,  and  though  it  is  true,  notice  is  given  who  the  witnesses 
are,  it  may  be  impossible  to  discover  the  fact  that  he  is  incompetent  or 
does  not  deserve  credit,  till  after  his  examination ;"  again,  '*  As  to  the 
other  examination,  whether  you  may  examine  either  generally  or  parti- 
cularly, or  to  shake  his  credit,  whether  you  are  to  examine  as  to  the 
particular  facts  to  which  he  has  deposed,  that  may  depend  upon  the 
c)tfierent  nature  of  the  facts ;  if,  for  instance,  the  fact  is  material  to  the 
merits  of  the  cause" — material  to  the  merits  is  the  expression — **  and  the 
Witness  has  sworn  to  it,  there  is  great  danger  of  bringing  other  witnesses. 


368  Teevanion  v.  Tebtamion.  M.  T.  1836. 

under  colour  of  discrediting  that  witnecn,  to  prove  or  disprove  soch  fact« 
It  would  also  be  endless,  iF  you  can  justly  require  that  the  person  deprived 
of  that  testimony  should  have  an  opportunity  of  examining  others  to  the 
truth  of  those  facts  to  set  up  that  witness  again.  The  dictum  of  Lord 
Hardwicke  seems  to  be  that  the  utmost  you  can  do,  under  colour  of 
examining  to  the  credit  is  to  examine  as  to  the  truth  of  facts  not  mate- 
rial, as  in  the  case  of  Chevers  v.  Box ;  though  in  a  tithe  cause  that  might 
be  material  as  to  the  mode  of  tithing  milk,  which  had  fallen  under  the 
observation  of  that  person."  In  that  way  it  may  be  important  in  other 
oases.  ''But  suppose  it  immaterial  to  tlie  merits,  and  therefore  less 
danger  in  permitting  the  examination,  still  there  is  a  good  deal  of  danger 
upon  that,  and  it  is  better  that  the  observation  of  the  court  should  be 
thrown  upon  the  particular  circumstance  before  the  examination  is  per- 
mitted ;  tor  you  may  know  it  at  the  time  of  the  cross*examination,  and 
take  your  chance  of  the  substance  of  the  examination,  and  if  it  makes 
for  you  the  objection  is  sunk ;  if  against  you,  then  you  come  forward, 
having  known  the  fact  before ;"  again,  ''upon  all  that  I  can  find  you 
are  at  Uberty  to  examine  by  general  interrogatories  as  to  credit,  and  as 
to  such  particular  facts  only  as  are  not  material  to  what  is  in  issue  in 
the  cause." 

Then  I  find  it  determined  in  this  case  of  Purcell  v.  Macnamara^  that 
a  witness  might  be  examined  as  to  whether  he  was  a  woollen-draper, 
and  an  insolvent.  According  to  this  decision  of  Lord  Eldon,  (for  I  have 
great  difficulty  in  denying  it  to  be  so)  a  witness  may  be  examined  Xq 
prove  the  contrary  of  facts  sworn  to  by  a  witness  examined  in  the 
cause,  not  only  not  material  to  the  issue  in  the  cause,  but  facts  totally 
foreign  to  the  issue ;  for  it  was  only  an  act  of  misconduct  committed  by 
the  witness  himself. 

I  cannot  help  observing  that  the  argument  of  Sir  Samuel  Romilly  was 
much  founded  upon  the  rule  of  law ;  but  the  decision  seems  to  go  much 
further. 

The  next  case  is  that  of  Wood  v.  Hamerton^  (9  Ves.  145,)  which  fol* 
lows  Purcell  v.  Macnamara,  but  it  contains  no  definition  as  to  what  facts 
fall  within  the  denomination  "  not  material  to  the  issue  in  tfte  cause,"  1 
need  not  advert  to  this  case  more  particularly ;  the  plaintifi*was  allowed 
to  examine  witnesses  on  a  commission  by  general  interrogatories  as  to 
credit,  and  "  as  to  such  particular  facts  only  as  are  not  material  to  what 
is  in  issue  in  the  cause." 

The  next  case  is  Carlos  v.  Brook,  (10  Yes.  49,)  and  though  the  point  at 
issue  to  be  decided  by  the  Lord.  Chancellor  was  a  different  point,  yet  the 
expressions  which  fell  from  Lord  Eldon  are  entitled  to  the  greatest  possible 
respect.  It  was  a  motion  to  suppress,  after  publication,  the  deposition 
of  a  witness ;  the  Lord  Chancellor  said,  "  I  think  my  opinion  in  Purcell 
V.  Macnamara  was  right.  My  opinion  was  this :  "  that  the  court  attend* 
ing  with  great  caution  to  an  application  to  permit  any  witness  to  be 
examined,  after  publication,  has  held  where  the  proposition  was  to  ex- 
amine a  witness  to  credit,  that  the  examination  is  either  to  be  confined 
to  general  credit,  that  is,  by  producing  witnesses  to  swear  that  the  per- 
son is  not  to  be  believed  on  his  oath;"  mark  the  words;  "  or  if  you  find 
him  swearing  to  a  matter  not  in  issue  in  the  cause,  and  therefore  not 
thought  material  to  the  merits  in  that  case,  as  the  witness  is  not  produced 
to  varv  the  case  in  evidence,  by  testimony  that  relates  to  the  matters  in 
issue,  but  is  to  speak  only  to  the  truth  or  want  of  veracity  with  which  a 
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witness  had  spoken  to  a  fact  not  in  issue,  there  is  no  danger  in  permit* 
ting  him  to  state  that  such  fact  not  put  in  issue  is  false ;  and  for  the  pur- 
pose of  discrediting  a  witness  the  court  has  not  considered  itself  at 
liberty  to  sanction  such  a  proceeding  as  an  examination,  to  destroy  the 
credit  of  another  witness  who  had  deposed  only  to  points  put  in  issue. 
In  Purcdl  v.  Macnamara  it  was  agreed  that  after  publication,  it  was 
competent  to  examine  any  witness  to  the  point  whether  he  would  believe 
that  man  upon  his  oath.    It  is  not  competent,  even  at  law,  to  ask  the 

? round  of  that  opinion,  but  the  general  question  onl^  is  permitted.  In 
urcell  V.  Macnamara  the  witness  went  into  the  history  of  his  whole 
life ;  and  as  to  his  solvency,  &c.  It  was  not  at  all  put  in  issue,  whether 
he  had  been  insolvent,  or  had  compounded  with  his  creditors;  but  hav- 
ing sworn  the  contrary,  they  proved  by  witnesses,  that  he  who  had 
sworn  to  a  matter  not  in  issue  had  sworn  falsely  in  that  fact ;  and  that  he 
had  been  insolvent,  and  had  compounded  with  his  creditors ;  and  it  would 
be  lamentable  if  the  court  could  not  find  means  of  setting  at  it ;  for  he 
could  not  be  indicted  for  {)erjurv,  though  swearing  falsely ;  the  fact  not 
being  material.  The  rule  is,  tnat  in  general  cases,  the  cause  is  heard 
upon  evidence  given  before  publication,  but  that  you  may  examine  aAer 
publication,  provided  you  examine  to  credit  only,  and  do  not  go  to  mat- 
ters in  issue  in  the  cause,  or  in  contradiction  of  them,  under  pretence  of 
examining  to  credit  only.  These  depositions  appear  to  me  to  be  material 
to  what  is  in  issue  in  the  cause,  and  therefore  roust  be  suppressed." 

Now  I  must  say  I  feel  it  impossible  to  deny  that  the  expressions  of  the 
Lord  Chancellor,  unless  they  are  in  some  degree  qualified  by  the  general 
understanding  of  that  court — and  it  is  not  expressed  whether  they  are  so 
or  not  in  the  report — would  support  an  argument  that  if  a  witness  in 
cross-examination  had  deposed  to  a  fact  wholly  foreign  to  the  issue,  he 
might  be  contradicted  thereon. 

To  proceed  in  my  inquiry, — the  next  case  is  that  of  WhUe  v.  FusseU^ 
(1  Yes.  &  Beames,  153,)  but  that  goes  no  further  than  to  show  that 
applications  for  examination  to  credit  mu§t  be  confined  to  facts  affecting 
credit  and  character  only,  and  such  as  are  not  material  to  the  issue. 
This  throws  no  li^ht  upon  the  subject 

Wakmore  v.  Dtckenson,  (2  Yes.  &  Beames,  267,)'  only  shows  that  an 
afiidavit  is  not  necessary  to  support  such  a  motion.  I  do  not  rely  on  a 
casual  expression,  that  is,  that  ttie  only  proper  Question  is,  whether  the 
witness  is  to  be  believed  on  his  oath,  ana  it  would  be  doing  injustice  to 
the  learned  judge  who  decided  that  case  to  rule  so  important  a  point  by 
a  casual  expression. 

Then  comes  a  case  which  is  anonymous  in  3  Yes.  &  Beames,  93. 
It  was  a  {)etition  presented  praying  that  an  affidavit  made  for  the 
purpose  of  discrediting  the  testimony  of  the  petitioner,  who  had  made 
an  afiidavit  under  a  petition  in  bankruptcy,  might  be  taken  off  the 
file  for  scandal ;  or  tnat  the  scandalous  charges  might  be  expunged ; 
viz.,  that  the  petitioner  had  been  dischargea  from  his  employment 
by  one  attorney  for  a  fraud,  and  by  another  for  communicating  a  brief 
to  the  hostile  solicitor;  and  that  the  petitioner  was  a  hedge-soli- 
citor and  affidavit-man.  The  Lord  Chancellor  said,  **  The  rule  of  the 
Court  of  Chancery  in  a  cause,  never  permitted  an  examnination  as  to 
such  charges  as  these ;  though  you  may  ask  whether  the  witness  is  to 
be  believed  upon  his  oath ;  which  is  the  course  at  law  not  going  to  par* 
ticular  facts.    If  the  proceedings  in  this  court  are  open  to  the  defect 
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that  has  been  tnentioned,  that  does  not  make  it  fit  to  introduce  all  this 
scandal." 
^.  31 4'   The  attempt  to  reconcile  this  with  the  decision  in  Purcell  v.  Macna* 
mar(i»  is  somewhat  difficult :  I  do  not  say  they  cannot  be  reconciled*  but 
it  is  a  matter  of  some  difficulty. 

There  have  been  two  other  cases  since.    The  case  of  Vaughan  v.  ^ 
WorrelU  (2  Madd.  326,)  which  was  as  to  putting  an  interrogatory  before 

fmblication,  but  after  examination,  as  to  interest,  and  which  throws  no 
ight  on  the  point  in  question ;  and  the  case  of  Piggott  v.  Croxhall,  (1 
Sim.  &  Stu.  467,)  which  affirms  that  the  interrogatories  must  be  to  facts, 
y  not  material  to  the  issue.    I  observe  that  in  Gresley,  (Greslcy  on  Evi- 

^  dence,  p.  140,)  the  form  is  this :  it  alleges  that  the  witness  has  since  his 

examination  admitted  that  he  had  received  or  expected  a  reward,  recom-  ' 
pencergratuity,  or  allowance  from  the  defendant  in  case  the  defendant 
recovers  in  the  cause,  and  it  alleges  (being  the  same  terms  as  in  ours), 
the  general  bad  character  of  the  witness  excepted  to,  and  that  is  the 
whole  of  it. 

What  then  is  the  fijir  result  of  the  whole?    I  feel  compelled  to  say 
that  all  these  authorities  do  not  negative  the  proposition  that  witnesses 
may  be  brought  to  contradict  a  statement  made  by  a  witness  on  his 
cross-examination  as  to  matter  which  is  foreign  to  the  issue.     On  the 
y  contrary,  so  far  as  I  can  judge,  especially  from  the  case  of  Purcell  v. 
A%^^T*Macnamara,  where  the  issue  was  whether  certain  deeds  should  be  set 
aside,  and  where  the  witness  was  examined  as  to  his  solvency,  articles 
imputing  false  swearing  on  a  point  so  foreign  were  admitted.     I  feel  that 
it  is  no  part  of  my  duty  to  decide  this  matter.     I  should  feel  it  extremely 
difficult  to  draw  nice  distinctions  between  one  case  and  another;  but  I 
ought  to  say  that,  however  the  point  may  stand  upon  authority,  having 
had  the  benefit  of  the  opinion  of  persons,  whose  experience  and  station 
in  those  courts  entitle  them  to  great  respect,  who  agree  that  a  party  is 
/not  at  liberty  in  those  courts  to  put  interrogatories  wholly  foreign  to  the 
issue,  for  the  purpose  of  contradicting  the  witness  after  publication.    It 
is  not  for  me,  under  these  circumstances  to  pronounce  any  decision  as 
to  what  the  real  state  of  the  rule  is  in  courts  of  equity.     I  find  that  con- 
siderable doubt,  at  least,  presents  itself,  and  that  the  point  is  not  so  clear, 
one  way  or  the  other,  as  will  enable  me  to  pronounce  upon  it  with  any 
degree  of  certainty,  or  to  pay  that  attention  which  I  should  do  if  the 
pomt  had  been  determined  by  authority  in  those  courts,  deciding  one 
way  or  the  other. 

Having  disposed  of  the  previous  parts  of  this  inquiry,  by  examining 
the  decisions  in  other  courts,  I  now  come  to  the  concluding  part,  and 
that  which  if  there  were  sufficient  materials  would  have  superseded  all 
other.  I  mean  the  decisions  and  proceedings  and  practice  of  our  own 
courts;  for  sitting  as  a  judge  of  an  inferior  tribunal,  if  I  found  that  this 
point  had  been  determined  and  settled  by  a  superior  ecclesiastical  autho- 
rity, I  should  not  have  hesitated  one  moment  to  obey  that  decision,  nor 
considered  myself  bound  to  inquire  what  were  the  grounds  on  which  it 
stood.  Nothing  I  was  more  solicitous  for  than  to  find  a  decision  upon 
the  subject  in  these  courts.  One  of  the  learned  counsel  has  relied  on  the 
practice  of  thfese  courtii  and  has  alleged  that  for  a  long  period  of  time, 
exceptions  of  this  nature  have  been  admitted ;  but  \  confess  I  am  not  aware 
that  a  practice  without  any  authority  whatever  is  such  as  would  govern 
a  decision  on  a  question  like  this ;  and  I  think  where  an  objection  to  the 
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admission  of  an  allegation  is  made  on  this  ground,  it  is  better  to  take  ^ 
decided  oase,  than  to  consider  the  allegation  as  admissible  according  tq 
the  practice  of  the  court  in  cases  of  t(ii9  description,    I  look  then  to  thq 
decisions.    I  have  looked  into  the  whole  of  the  different  instances  of 
allegations  objected  to  in  the  reports  of  cases  in  these  courts, 
^  tt^'    Ihe  subject  is  adverted  to  in  a  note  to  the  caseof^vans  v.  Evans,  (1     y 
K  ^A,     Consist.  Rep.  p.  95,)  and  it  was  argued  on  other  points,  bu(  not  on  this,;^^  ^^  ^ 
^  J#»        The  only  other  case  in  which  the  question  was  mopted  is  the  case  of  ^- 

Whish  and  fVoollatt  against  Hes$e,  (3  Hagg.  Eccl.  Rep.  p.  680,)  whichjA^.  X^ 
has  been  alluded  to  by  the  learned  counsel,  1  believe,  on  both  sides.  It 
has  been  said  that  this  case  does  not  decide  the  point  at  issue ;  I  must 
say  that  this  proposition  is  subject  to  considerable  doubt ;  I  do  conceive 
this  to  be  a  direct  authority  of  the  superior  court  to  which  I  am  bound 
to  defer.  But  I  have  felt  unwilling  to  rule  and  decide  this  question  on  a 
single  authority,  however  high,  lest,  by  possibility,  I  might  strain  it  be- 
yond its  just  bearing  and  true  intention,  and  further  than  was  meant  by 
the  learned  judge  who  pronounced  the  decision.  His  words  are:  (3 
Hagg.  682 :)  **  The  rule  is,  that  you  cannot  cross-examine  to  matteir  not 
bearing  on  the  issue  and  then  contradict  it  by  other  evidence  in  order  to 
discredit  the  witness :  nor  if  a  witness  answers  such  irrelevant  question 
before  it  is  disallowed  or  withdrawn)  can  evidence  afterwards  be  admit- 
ted to  contradict  his  testimony  on  the  collateral  niatter."  This  is  the 
very  doctrine  which  is  held  in  the  Courts  of  Common  Law.  In  my 
judgment  the  rule  laid  down  by  the  learned  judge  is  supported  not  only 
Dy  his  high  authority  but  rests  on  the  same  foundation,  and  on  9II  the 
reasons  on  which  it  is  maintained  in  the  Courts  of  Common  Law.  On 
the  evil  consequences  which  must  ensue  from  allowing  a  party  to  frame 
interrogatories  wholly  foreign  to  the  matter  at  issue,  and  to  pe  decided 
— to  ransack  the  whole  life  of  a  witness — to  inquire  into  transactions  of 
any  date  or  complexity  {for  if  once  permitted,  and  an  fiUegation  admit- 
ted, I  do  not  see  how  these  consequences  could  be  averted) — and  it 
follows  too,  that  these  courts  must  enter  into  an  entire  new  issue,  when 
witnesses  must  be  examined  on  both  sides ;  and  similar  objections  may 
•  be  raised  to  the  credit  of  these  witnesses,  and  the  whole  repeated ;  I  am 
of  opinion  .that  the  evils  arising  from  the  expense,  the  delay,  and  the 
inconvenience  must  surpass  any  possible  benefit  in  individual  cases.  The 
evils  here  would  be  infinitely  greater  than  at  Common  Law ;  the  evil 
mentioned  by  Sir  John  Nicholl  of  loading  a  cause  with  interrogatories 
wholly  irrelevant  to  the  issue  in  the  cause  could  not  be  guarded  against : 
an  evil,  in  my  judgment,  of  the  greatest  magnitude,  and  which,  if  such 
exceptive  allegations  were  admitted,  it  would  be  utterly  impossible  for 
proctors  or  counsel  to  counteract.  I  must  again  dedare  my  conviction 
that  the  rules  of  these  courts,  equally  with  those  of  all  other  courts  of 
justice,  ought  to  be  framed  so  as  to  administer  justice  with  reasonable 
expedition,  and  at  a  reasonable  expense  in  the  great  majority  of  cases, 
without  attempting  that  minute  investigation,  which*  even  if  it  conduces  ' 
to  the  discovery  of  truth,  in  individual  cases,  by  increasing  the  expense 
and  delay  in  all,  denies  real  justice  to  the  areat  bulk  of  those  whom 
necessity  or  circumstances  call  to  judicial  tribunals. 

Perhaps  it  may  be  thought  that  I  have  entered  too  minutely  into  this 
investigation,  and  have  referred  unnecessarily  to  the  proceedings  in 
other  courts.  I  have  done  so  in  accordance  with  the  practice  of  all  who  ^      , 
have  preceded  me,  and  with  tiie  ei^ample  of  Sir  John  Nicholl  in  ffhishSf^*^" 
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and  WbdlaU  against  Hesse^  I  have  done  so  from  an  anxious  desire  that 
if  this  my  judgment  be  questioned  by  superior  authority,  the  whole 
grounds  of  my  opinion  may  be  distinctly  known,  and  the  error,  if  it  be 
erroneous,  more  clearly  and  easily  detected.  I  reject  therefore  these 
Articles,  considering  that  in  the  situation  in  which  I  am  placed,  in  so 
doing  1  act  in  obedience  to  authority  I  am  bound  to  respect,  and  that  I 
do  so  in  accordance  with  ^that  sound  rule  which  I  conceive  has  regu- 
lated the  practice  of  these  and  other  tribunals. 

I  reiect  therefore  the  Fourth,  Sixth,  Seventh,  Eighth,  Ninth,  Tenth, 
and  Eleventh  Articles. 


ARCHES  COURT  OF  CANTERBURY. 

BELCHER  against  BELCHER.— p.  444. 


On  TaxcAion  of  Costs* 


The  hosband  liable  to  the  coeta  of  the  wife,  unless  she  has  a  separate  income  sufficient  both 

for  her  own  support,  and  for  the  payment  of  her  costs. 

This  was  an  appeal  from  a  sentence  of  the  Commissary  of  the  Court 
of  the  Dean  and  Cnapter  of  St  Paul's,  in  a  cause  of  divorce. 

The  question  now  before  the  court  was,  whether  the  costs  of  the  wife 
should  be  taxed  against  the  husband ;  the  wife  having  a  separate  income 
of  236/.  per  annum,  the  husband  being  a  captain  in  the  navy,  with  an 
income,  averaging  when  employed  510/.  a-year. 

Sir  Herbert  JsirirER. 

Upon  general  principle,  the  costs  of  the  wife  must  be  defrayed  by  the 
husband,  who  is  presumed  to  possess  the  whole  of  the  property. 

In  this  case,  the  husband  is  a  captain  in  the  Royal  Navy,  receiving 
pay  as  such,  together  with  extra  pay  allowed  to  him  for  the  survey  in 
which  he  has  been  emploved. 

He  is  occasionally  on  half-pay,  but  when  employed,  his  income  may 
be  taken  at  510/.  per  annum ;  the  wife  has  a  separate  income  of  236/. 
per  annum,  which  is  settled  and  permanent,  that  of  the  husband's  being 
subject  to  variations ;  under  these  circumstances,  the  court  would  be 
willing  to  afford  relief  to  the  husband,  if  it  could  do  so  consistently  with 
established  principles.  But  what  are  the  exceptions  to  the  rule  that  the 
husband  must  pa^  the'wife's  costs. 

In  the  case  of  Wilson  against  Wilson,  (2  Consist.  Rep.  p.  203,)  Lord 
Stowell  said,  "  it  must  appear  that  the  wife  has  an  income  correspon- 
dent to  her  own  expenses,  and  the  necessary  expenses  of  the  suit,  for  both 
must  appear,"  and  the  case  of  Davis  against  Davis,  (Ibid.  p.  204,  n.)  was 
referred  to  by  him  as  an  authority. 

In  this  case,  the  wife,  from  the  time  of  her  marriage,  has  never  been 
assisted  by  her  husband,  but  has  entirely  supported  herself,  she  then  has 
sufScient  for  her  own  subsistence.  But  has  she  enough  also  for  the  pay- 
ment of  her  costs  ? 

It  was  stated  in  the  argument,  that  in  this  case  there  has  been  a 
sentence  against  the  wife  in  the  court  below,  and  that  she  is  the 
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appellant.    The  court,  however,  cannot  take  that  into  its  consideration. 
If  she  were  to  pay  the  expenses,  how  could  she  maintain  herself? 

Again,  it  was  urged  that  she  ought  to  pay  her  own  costs,  because  she  iiLtfoZ 
is  living  with  her  mother ;  but,  as  was  observed  by  Sir  John  NicboU,  in 
the  case  of  Beevor  against  Beevor,  (3  Phill.  264,)  *'  that  she  (the  wife) 
lives  with  her  mother  does  not  alter  the  case :  her  mother  is  not  bound 
to  maintain  her." 

It  was  stated  that  the  costs  had  been  waived  in  the  court  below,  but 
from  whatever  cause  that  arose,  the  husband  has  not  been  pressed  by  the 
payment  of  those  costs.  It  was  also  said,  that  in  certain  cases  the  ques- 
tion of  costs  has  been  reserved  until  the  hearing  of  the  cause,  the  circum- 
stances of  those  cases  were  not  however  mentioned ;  the  court  cannot, 
therefore,  say  how  they  apply  to  the  present  case. 

Another  argument  that  was  pressed  upon  the  court  was,  that  the  hus- 
band's pay  is  appropriated  to  the  service  of  his  country — that  it  cannot 
be  assigned. 

But  supposing  the  wife  had  had  no  income  at  all,  in  that  case  the  hus- 
band must  have  paid  both  alimony  and  costs ;  the  fact  then  of  the  wife 
having  sufficient  money  to  support  herself  has  caused  no  hardship  to  the 
husband :  he  ha»  thereby  been  relieved  from  the  payment  of  alimony. 

But  the  simple  question  is,  is  there  any  precedent  to  show  that  where 
the  wife  has  an  income  of  236/.  and  the  husband  has  510/.  per  annum,  he 
has  been  exonerated  from  the  payment  of  her  costs  ?  No  such  case  can 
be  found.  I  am,  therefore,  under  the  necessity  of  directing  the  costs  to 
be  taxed  against  him. 

It  .would  have  been  much  to  the  satisfaction  of  the  court  if  it  could 
have  found  any  cases  in  which  the  costs  have  been  apportioned  between 
husband  and  wife,  where  the  incomes  of  both  parties  have  been  small ; 
but  I  haye  never  met  with  a  case  of  the  kind,  nor  am  I  aware  that  any 
such  a  rule  ever  existed. 


IN  THE  COURT  OF  THE  ARCHDEACON  OF 

LONDON. 

ADEY  against  THEOBALD.— p.  447. 

A  Quaker  having  been  elected  churchwarden,  the  court  under  the  circumstances  declined  to 

compel  him  to  take  upon  himself  tlio  functions  of  the  office. 


PREROGATIVE  COURT  OF  CANTERBURY. 

CROWLEY  and  SHARMAN  against  CHIPP  and  TUBB.— p.  466. 


On  Petition. 


The  eoart  will  not,  on  the  mere  non-delivery  of  any  inventory  within  the  time  Msigned  by  the 
bond,  and  without  calling  on  the  administrator  tobrin^  in  such  inventory,  permit  an  adminis- 
tration bond  to  be  attended  with  for  the  purpose  of  bemg  put  in  suit  at  law. 

In  this  case  John  Chipp  and  Daniel  Tubb»  the  sureties  in  the  adminis- 
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tralion  bond  of  Catharine  Tubb,  the  widow  and  administratrix  of  Charka 
Tubb,  deceased,  were  cited  to  show  cause  why  the  bond  should  not  be 
attended  with,  and  produced  as  might  be  requisite  or  necessary  in  cer- 
tain proceedings  alleged  to  hav,e  been  commenced  in  the  Court  of  Com- 
mon Pleas,  by  Crowley  and  Sharman  creditors  of  the  deceased  against 
them,  for  an  inventory  and  account  of  the  personal  estate  and  eSeciu  of 
the  said  Charles  Tubb.  It  was  allegdd  in  the  decree  that  the  said  Charlea 
Tubb  was  at  the  time  of  his  death  indebted  to  Crowley  and  Sharman  in 
the  sum  of  403/.  Is.  Id.  and  that  in  the  month  of  November,  1332,  they, 
on  behalf  of  themselves,  and  the  rest  of  the  creditors  of  the  deceased,  filed 
their  bill  of  complaint  against  the  administratrix  for  an  equal  distribution 
of  the  effects  of  the  said  deceased,  and  that  the  usual  process  of  sul^x]ena 
issued  against  her  to  appear  and  put  in  her  answer  to  the  said  bill,  but 
that  she  had  quitted  her  residence  and  could  not  be  discovered,  so  that  the 
subpoena  could  not  be  servedf  and  that  in  consequence  thereof  the  action 
was  brought  in  the  Common  Pleas  against  the^said  sureties. 

An  appearance  was  given  to  this  decree  byChipp  and  Tubb,  and  an 
act  on  petition  was  entered  into,  in  which  they  denied  that  the  widow 
bad  evaded  the  service  of  the  subpcena ;  and  they  set  forth  her  resid- 
ences  and  places  of  abode  since  her  husband's  decease,  and  submitted 
that  it  was  contrary  to  the  law  and  practice  of  the  court  to  permit  the 
bond  entered  into  by  them  to  be  put  in  suit  against  them,  and  for  such 
purpose  to  be  attended  with  in  any  court,  until  proceedings  had  been 
first  taken  against  the  administratrix,  to  exhibit  an  inventory  of  the 
goods,  chattels,  and  credits  of  the  deceased,  which  had  come  to  her 
hands,  possession,  or  knowledge,  and  to  render  a  just  and  true  account 
of  her  faithful  administration  thereof;  as  by  the  production  of  such 
inventory  and  account,  it  would  probably  appear  that  no  breach  of  the 
bond  had  been  committed. 

In  reply  to  this,  it  was  submitted,  on  behalf  of  Crowley  and  Sharman, 
that  as  the  administratrix  had  not  exhibited  an  inventory  and  account 
toiihin  the  time  assigned  by  the  bond  entered  into  by  her  at  the  time  of 
granting  the  administration  of  the  goods  of  the  deceased,  a  breach  of 
the  said  bond  had  actually  been  committed,  and  that  they  were  entitled  to 
have  the  bond  attended  with  in  any  action  for  such  a  breach.  On  a 
former  day  (the  6lh  of  May) 

Sir  Herbert  Jenner, 

After  reading  the  act  on  petition,  and  stating  that  it  appeared  to  him 
that  if  due  diligence  had  been  used,  the  widow  might  have  been  found ; 
proceeded  : — The  question  (hen  is,  whether, — as  the  administratrix  has 
not  given  in  an  inventory  at  the  time  assigned  her,  no  proceedings  hav- 
ing been  instituted  against  her  for  the  purpose  of  calling  for  that  inven- 
tory— the  court  will,  without  entering  at  all  into  the  merits  of  the  case, 
direct  the  bond  to  be  attended  with  for  the  purpose  of  being  sued  upon  at 
law.  It  has  been  contended,  that  it  is  the  duty  of  the  court  so  to  deliver 
out  the  bond,  and  the  case  of  *'  The  Archbishop  of  Canterbury  against 
House,*^  (Cowp.  140,)  was  relied  upon  to  show  tnat  a  creditor  has  a  right 
to  sue  upon  the  bond,  and  that  the  court  ought  ex  debito  justitlce  to  per- 
mit the  bond  to  be  attended  with  for  the  purpose  of  its  being  put  in  suit; 
but  I  do  not  think  that  such  is  the  result  of  that  case ;  there,  a  motion 
was  made  to  stay  the  proceedings  in  an  action  upon  an  administration 
bond,  so  that  the  bond  had  been  delivered  out,  and  the  grounds  for  stay- 
ing the  proceedings  were  that  the  creditor  (the  party  suing  in  that  cause) 
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iiad  no  aothority  from  the  archbishop ;  and,  secondly,  that  it  was  not 
competent  to  the  archbishop  to  depute  such  authority  to  a  creditor. 

As  to  the  first  point,  the  fact  was  disproved,  and  Lord  Mansfield  com* 
menced  his  observations  with  saying,  *'  What  the  object  of  the  adminis- 
tratrix was  in  this  case  is  very  manifest  upon  the  atfidavits  that  have 
been  read:  namely,  to  sell  the  administration  to  the  creditors.     But  fail- 
ing of  that  purpose,  after  having  obtained  the  administration  she  makes 
use  of  all  sort  of  chicane,  delay,  and  false  pleas,  to  defeat  the  creditors, 
and  at  length  absconds."    So  that  there  never  was  a  stronger  case  than 
that  against  the  administratrix,  and  the  application  was  made  on  her 
behalf  to  stay  the  proceedings.    Lord  Mansfield  went  on  to  say,  **  that 
he  knew  of  no  authority  which  savs  that  the  ordinary  cannot  empower 
&  creditor  to  put  the  bond  in  suit.  6n  the  contrary,  he  says  it.  is  ex  debito 
justiiUB  that  he  ought  to  do  so."     Certainly  where  a  case  is  made  out. 
What  I  apprehend  to  be  decided  by  this  case  is,  that  the  archbishop  has 
the  power  to  allow  an  administration  bond  to  be  sued  upon  in  his  name, 
and  that  a  creditor  has  as  much  right  to  put  the  bond  in  suit  as  a  next  of 
kin ;  that  was  the  case  which  was  principally  relied  on,  and  it  occurred 
in  1774,  but  the  authority  of  that  case  is  somewhat  shaken  by  the  case 
of  "  Tkinnas  against  The  Archbishop  of  Canterbury,'*  (I  Cox,  899,)  which 
was  decided  in  1787.    The  marginal  abstract,  which  appears  to  be 
correct  in  that  case  was  this :  "  An  admitiislratrix  entered  into  the  usual 
bond  in  the  Prerogative  Court  to  exhibit  an  inventory  within  a  limited 
time.    The  time  having  elapsed  without  an  inventory  being  exhibited,  a 
creditor  put  the  bond  in  suit  in  the  name  of  the  archbishop.  The  adminis- 
tratrix filed  her  bill  for  an  injunction,  which  was  granted,  on  the  terms 
of  her  giving  judgment  in  the  action,  which  was  to  stand  as  a  security 
for  the  costs  at  law  and  in  equity  (but  not  for  the  debt),  and  amending 
the  bill  by  submitting  to  account."    The  impression  of  Lord  Thurlow 
clearly  was,  that  the  Spiritual  Court  had  a  discretion  in  the  matter,  and 
that  it  would  not  permit  the  action  to  be  brought  if  the  executor  could 
show  that  he  was  not  culpable;  but  he  said  the  Temporal  Courts  had" 
interfered.    I  am  not,  however,  aware  of  any  case  in  which  a  mandamus 
has  been  granted  from  the  Court  of  King's  Bench.    The  whole  of  the 
cases  on  tbis^point  were  discussed  in  the  case  of  **  The  Archbishop  of 
Canterbury  against  Robertson/*  (1  Crom.  &  Mees.  p.  390;  3  Tyrwh.  p. 
390,)  in  which  case  the  bond  had  been  attended  with,  and  nominal 
damages  recovered  as  to  the  non-delivery  of  an  inventory.    Mr.  Baron 
Bayley,  in  that  case,  seemed  to  be  of  opinion  that  the  Ecclesiastical 
Court  might  limit  the  breaches  to  be  assigned,(a)  but  not  finding  it  stated 
in  any  of  those  cases  that  the  power  of  this  court  is  limited,  it  is  material 
to  see  what  has  been  the  practice  here. 

In  all  cases  before  the  bond  has  been  delivered  out,  the  party  has  been 
called  upon  to  show  cause. 

LushingUm* — I  put  it  that  the  court  would  see  whether  there  had 
been  any  breach  of  the  bond,  and  if  so,  that  it  would  then  order  the 
bond  to  be  delivered  out  without  considering  what  might  be  the  conse- 
quences in  a  court  of  law. 

Sir  Hgrbbrt  Jbitner. 

But  in  many  cases  the  court  has  refused  to  deliver  out  the  bond  where 
no  inventory  had  been  exhibited.    I  should  be  extremely  unwilling  in 

(tt)  3  Tyrwb.  8.€.  in  notb,  p.  419. 
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any  case  upon  the  non-delivery  of  an  inventory  to  allow  the  bond  to  be 
attended  with,  and  in  the  present  case  strong  grounds  existed  for  not 
calling  for  the  inventory,  as  proceedings  had  been  instituted  in  the  Court 
of  Chancery. 

The  court  declined  to  make  any  order  until  the  parties  should  have 
cited  the  administratrix  to  bring  in  an  inventory. 

The  widow  afterwards  brought  in  an  inventory,  and  this  day, 

Addams  submitted  that  there  were  no  grounds  whatever  for  the  pro* 
ceedings  in  this  case,  that  the  widow  in  effect  had  given  an  inventory  by 
passing  her  account  at  Somerset  House ;  that  the  other  parties  knew 
that  the  estate  was  insolvent ;  and  when  the  act  on  petition  was  gpne 
into  on  a  former  day,  the  court  said  that  the  parties  ought  to  have  called 
upon  the  widow  to  exhibit  an  inventory,  which  they  have  not  done ; 
but  the  widow,  of  her  own  accord,  has  since  brought  in  the  inventory, 
and  he  prayed  that  his  parties  might  be  dismissed  with  their  costs 

Lushington,  contra. — ^When  the  proceedings  commenced,  the  widow 
bad  not  exhibited  an  inventory  which  the  sureties  engaged  that  she 
should  do ;  upon  the  admitted  facts  then  of  the  case  there  was  sufficient 
ground  for  coming  to  the  court,  no  inventory  had  been  exhibited,  and  the 
parties-were  not  dismissed,  but  were  held  before  the  court,  in  order  that 
the  widow  might  bring  in  the  inventory,  and  the  effect  of  that  inven* 
tory  might  be  seen. 

Sir  Herbert  JsirirBR. 

Courts  of  common  law  having  been  of  opinion  that  the  non-delivery 
of  an  inventory  constitutes  a  breach  of  the  aaministration  bond,  creditors 
of  the  deceased  have  a  right  to  see  the  inventory  exhibited.  I  cannot, 
therefore  say  that  the  parties  shall  not  come  here  for  the  purpose  of 
calling  for  the  inventory.  No  inventory  had  been  exhibited  in  this  case 
in  the  first  instance,  but  that  has  since  been  done :  I  cannot  hold  that 
the  parties  in  this  case,  therefore,  had  no  grounds  for  instituting  these 
proceedings.    I  shall  dismiss  the  parties,  but  make  no  order  as  to  costs. 


CONSISTORY  COURT  OF  LONDON. 

GREENHILL  against  GREENHILL.— p.  462, 


On  Petition. 


The  court  will  not  withhold  the  enforcement  of  its  order,  hj  reason  that  the  party  obtaining 
such  order,  is  in  contempt  of  the  Court  of  King's  Bench,  and  is  resident  out  of  the  country 
in  order  to  evade  the  process  of  that  court 

In  this  case  a  sentence  of  separation  had  been  pronounced  in  favour 
of  Henrietta  Lavinia  Greenhill  against  Benjamin  Cuff  Greenhilly  her 
husband,  by  reason  of  his  adultery,  and  alimony  had  been  allotted.  A 
monition  having  been  taken  out  against  the  husband  to  compel  payment 
of  that  alimony,  an  appearance  was  given  to  the  monition  under  praieH 
by  the  husband,  and  an  act  on  petition  was  entered  into.  It  was  alleged 
on  the  part  of  the  husband  that  he  had  three  children,  all  of  whom  were 
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io  their  infaocy,  that  shortly  before  the  institution  of  this  suit,  the  children 
were  removed  from  Weymouth,  where  they  had  been  residing  with 
their  mother,  the  said  Henrietta  Lavinia  Greenhill,  to  the  residence  of 
Mrs.  Macdonald,  her  mother;  that  they  had  been  so  removed  by  Mrs. 
Greenhill  without  the  knowledge  and  consent  of  the  husband,  and 
contrary  to  his  intentions  with  rpspect  to  the  custody  of  the  said 
children;  that  he  thereupon  appliea  to  the  Honourable  Mr.  Justice 
Patteson,  one  of  the  judges  of  the  Court  of  King's  Bench,  for,  and 
obtained  a  writ  of  habeas  corpus  for  the  delivering  up  of  the  said  chil- 
dren to  him.  That  the  writ  having  been  served  on  Mrs.  Greenhill,  she 
appeared  thereto,  and  that  an  order  was  made  that  she  should  deliver 
up  the  children  to  her  husband.  That  pending  the  said  application  for 
the  habeas  corpus,  a  bill  was  filed  on  behalf  of  the  children,  and  a  peti- 
tion was  presented  to  the  vice  chancellor,  praying  that  a  fit  and  proper 
person  should  be  appointed  guardian  of  the  cnildren,  but  that  the  vice 
chancellor,  after  hearing  counsel  upon  such  petition,  decided  that  there 
was  no  ground  for  the  interference  of  a  court  of  equity,  with  respect  to 
the  custody  of  the  said  children,  and  refused  to  grant  the  prayer  of  the 
petition  for  the  appointment  of  a  guardian  to  them. 

That  the  order  made  by  Mr.  Justice  Patteson  for  the  delivering  up  of 
the  children,  was  made  a  rule  of  the  Court  of  King's  Bench,  and  the 
same  having  been  duly  served  on  the  said  Henrietta  Lavinia  Greenhill, 
she  refused  to  obey  she  same,  and  applied  to  the  Court  of  King's  Bench, 
and  obtained  a  rule  to  show  cause  why  that  order  should  not  be  rescind- 
ed ;  that  on  the  refusal  of  Mrs.  Greenhill  to  comply  with  the  said  order, 
Mr.  Greenhill,  the  husband,  obtained  a  rule  from  the  court,  calling  upon 
her  to  show  cause  why  an  attachment  should  not  issue  against  her  for  a 
contempt  of  court ;  that  attempts  were  made  to  serve  her  with  the  said 
rule,  but  that  she  having  previously  tiaken  the  children  from  the  custody 
of  Mrs.  Macdonald  into  her  own  custody,  secreted  herself  and  kept  out 
of  the  way,  for  the  purpose  of  avoiding  the  service  upon  her  of  the  said 
rules,  and  that  the  same  could  not  be  served.  That  a  special  applica- 
tion having  been  made  to  the  Court  of  King's  Bench,  for  the  purpose, 
the  rule  for  the  attachment  was  brought  under  the  consideration  ot  the 
court  without  a  personal  service,  and  at  the  same  time  also,  the  rule 
obtained  by  Mrs.  Greenhill,  to  show  cause  why  the  order  made  by  Mr. 
Justice  Patteson  should  not  be  rescinded,  was  considered  by  the  court, — 
that  while  the  same  were  pending,  and  before  they  could  be  heard,  the 
utmost  endeavours  were  made  by  Mr.  Greenhill  and  his  solicitor  and 
agents,  to  ascertain  to  what  place  Mrs.  Greenhill  had  removed  herself 
and  her  children,  and  offers  were  made  by  the  husband,  (which  reached 
the  wife)  to  make  such  arrangement  respecting  the  custody  of  the  said 
children,  as  should  leave  Mrs.  Greenhill  ample  opportunities  of  free 
access  to  them,  which  offers  were  absolutely  rejected.  That  in  January 
last  she.  left  this  country,  and  took  with  her  the  said  children,  for  the 
purpose  of  avoiding  the  attachment  against  her  for  contempt  That  the 
questions  arising  upon  the  aforesaid  rule  of  court  were  argued,  and  the 
rule  for  the  attachment  against  her  was  made  absolute,  but  the  attach- 
ment was  to  remain  in  the  office  one  month,  in  order  to  afford  her  an 
opportunity  of  complying  with  the  same,  or  of  making  some  arrange- 
ment* That  the  said  order  has  not  been  complied  with;  that  Mrs. 
Greenhill  and  the  children  are  now  abroad,  but  at  what  place  is  unknown 
to  the  said  Mr.  Greenhill.    That  the  order  for  attachment  issued,  but  in 
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Consequence  of  her  absence  from  the  country  cannot  be  served  upon 
her ;  and  it  was  submitted  on  behalf  of  the  husband,  that  under  the  cir- 
cumstances stated,  Mrs.  Greenhill  was  not  entitled  to  have  the  payment 
of  the  alimony  allotted  to  her  in  this  court  enforced  against  him. 

Addams  and  McholU  submitted  that  sufficient  was  set  forth  to  justify 
the  court  in  not  enforcing  the  monition ;  the  wife  has  illegally  taken 
possession  of  the  children,  and  contumaciously  refuses  to  comply  with 
the  order  of  the  Court  of  King's  Bench,  and  is  in  contempt.  She  now 
comes  to  this  court  to  ask  for  funds  to  enable  her  to  evade  the  laws  of 
the  country ;  would  not  the  court,  by  complying  with  her  prayer,  be 
accessory  to  a  fraud  upon  the  other  courts  ? 

The  King*8  Advocate  and  Dauheny,  contra. — 

Dr.  LuSHINGTOlf. 

In  this  case,  a  suit  was  originally  brought  by  Mrs.  Greenhill  against 
her  husband  for  a  separation,  by  reason  of  his  adultery,  and  the  court 
was  of  opinion  that  the  charges  were  proved  against  him,  and  pro- 
nounced a  sentence  of  separation,  and  alimony  was  allotted  to  the  wife. 
The  proctor  of  the  wife  nas  endeavoured  to  enforce  payment  of  that 
alimony,  and  an  act  on  petition  has  been  entered  into  on  behalf  of  Mr. 
Greenhill,  alleging  facts  said  to  be  sufficient  to  induce  the  court  to  with- 
hold the  exercise  of  its  power  to  compel  the  payment  of  the  alimony. 
Under  ordinary  circumstances,  it  is  the  usual  course  of  the  court,  ex 
debitojustiticB  to  enforce  obedience  to  decrees  already  made.     As  a 

S'ound  for  departing  from  the  accustomed  practice,  it  is  alleged  that 
ese  parties  have  three  children,  that  Mrs.  Greenhill  has  taken  posses- 
sion of  them,  and  has  removed  them  out  of  the  country ;  that  the  right 
to  the  possession  of  the  children  is  in  the  husband,  that  he  has  obtained 
an  order  from  the  Court  of  King's  Bench,  directing  her  to  deliver  up  the 
children  to  him  ;  that  Mrs.  Greenhill  petitioned  the  Court  of  Chancery 
to  appoint  a  guardian  to  the  children,  and  that  her  application  was  re- 
jected ;  that  she  has  removed  out  of  the  jurisdiction  of  the  courts  of 
this  country,  and  contumaciously  refuses  to  obey  the  order  of  the  Court 
of  King's  Bench ;  and  it  is  said  that  I  ought  under  these  circumstances 
to  decline  to  enforce  the  monition. 

I  am  not  aware  that  such  an  attempt  as  this  was  ever  before  made, 
and  the  counsel  for  Mr.  Greenhill,  when  I  asked  for  some  precedent, 
were  unable  to  state  any  authority  in  support  of  the  application.  The 
absence  of  all  authority  of  anythmg  approaching  to  a  precedent  would 
alone  make  it  the  duty  of  the  court  to  pause  before  it  took  upon  itself  to 
stay  the  ordinary  course  of  it^  judicial  process,  and  to  introduce  a  new 
principle  to  govern  its  proceedings.  I  must  at  least  be  satisfied  that  if 
no  such  case  has  occurred,  the  subject-matter  falls  properly  within  the 
cognizance  of  ecclesiastical  tribunals.  But  is  this  so  ? — Does  the  con- 
duct of  the  husband  or  the  wife,  with  respect  to  the  children  in  any 
degree  belong  to  this  court  ?  I  apprehend  not;  all  that  I  am  to  determine 
Is  between  the  husband  and  wife,  with  respect  to  each  other,  the  allot- 
ment of  alimony  is  incidental  and  necessarily  incidental  to  such  juris- 
diction. R  is  no  part  of  my  duty  to  consider,  and  I  have  not  a  shadow 
of  authority  to  determine,  whether  the  wife  is  or  is  not  to  have  the  cud- 
tody  of  the  children :  the  whole  matter  as  to  the  care  and  custody  of 
children  belongs  to  another  jurisdiction.  In  a  case  before  the  late  judge 
of  the  Arches  Court  he  refused  to  make  any  deduction  in  the  amount  of 
alimony,  on  account  of  there  being  a  child  in  arms  under  the  wife's  care ; 
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bis  reason  being  that  so  far  as  his  authority  extended  he  would  not  aid 
the  husband  in  taking  so  young  a  child  from  an  innocent  wife ;  and  in 
this  case  I  am  at  a  loss  to  know  why  I  should,  by  starving  an  innocent 
wife,  compel  obedience  to  the  orders  of  other  tribunals  to  render  up  to 
the  guilty  husband  the  offspring  of  that  union,-  the  obligations  of  wnich 
he  has  grossly  violated.  Suppose  this  lady  had  a  separate  income,vit 
is  not  maintained  that  the  Cdurt  of  Chancery  would  stop  the  payment 
of  that  money  to  her  for  the  purpose  of  compelling  obedience  to  an  order 
of  the  Court  of  King's  Bench,  and  why  should  alimony  stand  on  a  less 
favourable  foundation  ?  I  shall  not  go  into  the  question  whether  the  hus- 
band has  offered  a  proper  asylum  for  the  children,  the  question  is  foreign 
to  the  duties  of  my  office,  I  shall,  therefore,  overrule  the  protest  and 
direct  the  money  to  be  paid,  and  make  an  order  under  the  recent  act 
of  Parliament  (2  &  3  Wm.  4,  c.  93,)  but  before  I  make  that  order  I 
should  wish  to  be  informed,  whether  counsel  have  sufficiently  considered 
the  provisions  of  the  act.  Before  I  make  my  order  under  the  act,  there 
must  be  an  attempt  to  enforce  an  order  of  the  Court,  a  contempt,  and  an 
exemplification,  and  it  forms  a  consideration  with  me  in  deciding  this 
case,  that  if  this  be  the  result  the  Court  of  Chancery  may  refuse  to  en- 
force the  sequestration,  and  so  exercise  a  jurisdiction  if  it  think  fit. 

The  return  of  the  officer  who  served  the  monition  was  read,  stating 
that  he  had  attended  at  Aberdeen  Place,  Marylebone,  on  the  1st  of  June» 
to  serve  the  monition,  that  he  found  the  house  was  to  let  furnished  ;  that 
upon  inquiry  of  a  female  in  the  service  of  Mr.  Greenhill  he  was  informed 
he  was  out  of  town  and  would  not  return  for  six  months,  and  that  she 
did  not  know  his  place  of  abode  in  the  country ;  4hat  he  read  the  moni- 
tion to  her  and  left  a  copy;  that  he  proceeded  to  Mr, Greenhill's solici- 
tor's, who  told  him  he  was  not  there,  but  declined  to  give  any  informatioA 
as  to  where  he  was,  and  that  he  (the  officer)  left  with  him  a  copy  of 
the  monition. 

The  King*s  Advocate  referred  to  the  2d  sect,  of  2  &  8  Wm.  4,  c.  03, 
and  contended  that  there  had  been  a  sufficient  service  to  justify  the  court 
in  signifying  the  contempt  of  the  party.  The  only  case  that  has  occurred 
since  the  parsing  of  the  act  was  that  of  Hinxman  against  Hinxman^  in 
which  there  had  not  been  a  personal  service  but  by  ways  and  means ; 
that  was  a  proceeding  to  enforce  the  payment  of  alimony  pendente  Kte; 
the  party  could  not  be  personally  served,  the  instrument  was  stuck  up 
at  the  Royal' Exchange,  and  on  the  chapel  where  Mr.  Hinxman  was  in 
the  habit  of  officiating,  and  the  court,  considering  that  Mr.  Hinxman 
must  have  had  cognizance  of  the  proceeding,  pronounced  him  contuma- 
cious, and  a  significamt  issued. 

In  this  case  now  before  the  court  the  party  had  not  been  personally 
served,  but  the  monition  had  been  served  at  the  house,  and  a  proctor  had 
appeared  for  him. 

Dr.  LuSHINGTOIf. 

If  1  could  see  that  the  service  had  been  really  evaded  I  should  have 
no  hesitation  in  pronouncing  the  party  in  contempt,  and  signifying  it.  I 
now  overrule  the  protest  and  direct  that  the  money  shall  be  paid ;  but  as 
the  party  had  ap[>earcd  to  the  monition  I  shall  let  the  matter  stand  over 
until  the  next  court  day :  in  the  meantime  another  monition  might  be 
taken  out  if  the  party  thought  proper. 

Another  monition  was  accordingly  prayed,  and  on  the  first  session  of 
Hih  Term  (17th  Jan.)  18d7»  the  return  having  been  read,  the  court,  ailer 
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stating  that  it  appeared  by  the  return  that  every  attempt  had  been  made 
to  serve  the  monition,  pronounced  Mr.  Greenhill  in  contempt,  and 
directed  the  exemplification  to  issue  to  the  Court  of  Chancery  agreeably 
to  the  act  of  parliament. 


ARCHES  QOVRT  OF  CANTERBURY. 

The  Office  of  the  Judge  promoted  by  TAYLOR  against  MORLEY.— 

p.  470. 

Articlfls  ayminst  a  ofer^man  for  quarrelling  and  brawting,  and  for  iniulting,  durespectfiil,  and 

disobedient  conduct  in  tiie  churdi,  beinr  only  in  part  proTod,  the  court  moniaheid  him  to  be 

more  caretul,  and  condemned  him  in  75/.  nomine  expetuamm. 
Letters  of  request  from  the  Commissary  of  Buckingham  go  to  the  Court  of  Arches  and  not  to 

the  Chancellor  of  Lincoln, 
The  Ecclesiastical  Court  has  juriediotion  in  offences  of  brawling,  independently  of  the  statute 

5  &  6  Ed.  6th,  c  4. 
In  criminal  suits  the  articles  should  state  the  whole  transaation,  in  order  that  the  defendant 

may  give  an  affirmatiTe  iiBue* 


TREVANION  against  TREVANION.— p.  486. 


On  appeal. 


C  yD    Held,  affirming  the  deeision  of  the  Condstory  Court  of  London,  that  facts  and  circumstances 
/      •       having  no  bearing  on  the  issue  in  the  cause,  cannot  be  pleaded  in  order  to  discredit  a  witness. 


f » 


This  was  an  appeal  from  the  decision  of  the  Judge  of  the  Consistory 
Court  of  London,  rejecting  certain  articles  of  an  exceptive  allegation, 
and  directing  others  to  be  reformed.     (See  ante,  p.  355.) 

Sir  Herbsrt  Jbviter,  after  stating  the  nature  of  the  case  and  the  con- 
tents  of  the  exceptive  allegation,  proceeded : — 

The  question  for  the  consideration  of  the  court  is,  whether  the  Judge 
of  the  Consistory  Court  of  London  did  risht  in  rejecting  the  Fourth, 
Sixth,  Seventh,  Eighth,  Ninth,  Tenth  and  Eleventh  Articles  of  this  alle- 
gation, and  directing  the  Third  and  Fifth  to  be  reformed.  I  may  here 
observe,  that  I  entertain  no  doubt  as  to  the  propriety  of  the  direction 
given  by  the  learned  judge  of*  the  court  below,  rejecting  the  Eleventh 
Article,  and  for  the  reformation  of  the  Third  and  Fifth  Articles,  and  the 
admission  of  the  First  and  Second,  and  I  have,  therefore,  no  hesitation 
in  affirming  that  part  of  the  sentence. 

The  question  as  to  which  the  argument  has  been  mainly  pressed ;  and 
which,  indeed,  is  the  only  part  with  respect  to  which  any  real  difficulty 
arises,  relates  to  the  Fourth,  Sixth,  Seventh,  Eighth,  Ninth,  and  Tenth 
articles ;  the  objections  to  which  may  be  all  classed  under  one  general 
head,  namely,  that  they  are  all  of  them  entirely  irrelevant  and  foreign  to 
the  issue  in  the  cause,  introducing  a  number  of  collateral  facts,  which,  if 
proved,  would  have  no  bearing  upon  the  principal  question,  however 
they  might  affect  the  credit  of  the  particular  witness  against  whose  tes- 
timony they  are  pleaded. 

It  may  not,  however,  be  improper  here  also  to  observe,  that  I  consider 
thi^  contradictions  pleaded  in  these  articles  to  be  precise  and  positive. 
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and  going  directly  to  show  that  the  witness  has  sworn  falsely,  and 
not  only  so,  but  that  he  has  also  so  sworn,  knowincly  and  wilfully, 
for  the  falsehood  must  have  been  within  his  own  knowledge ;  there  can, 
therefore,  be  no  doubt  that  if  these  articles  should  be  admitted  and  proved, 
the  evidence  of  this  witness  could  have  no  effect  whatever  in  the  ultimate 
determination  of  this  cause. 

Under  these  circumstances  it  is,  that  the  court  is  called  upon  to  give 
its  opinion  upon  the  admissibility  of  this  allegation,  and  in  so  doing,  it 
will  not  think  it  necessary  to  go  at  any  great  length  into  the  question, 
because  the  learned  judge  of  the  court  from  which  the  appeal  is  brought 
has  taken  the  trouble  of  goin?  through  all  the  cases  both  in  the  courts  of 
common  law  and  eauity,  and  has  stated  the  result  of  his  investigations 
in  the  judgment  in  tnis  cause,  with  a  copy  of  which  I  have  been  fur- 
nished ;  and,  because,  in  examining  those  cases  for  mvself,  I  see  no  rea- 
son for  arriving  at  a  different  conclusion  so  far  as  the  general  result, 
from  that  which  he  has  expressed. 

With  respect  to  the  courts  of  common  law,  it  is  admitted  that  the  rule 
of  practice  has  now  been  settled  for  nearly  thirty  years,  that  you  cannot 
ask  a  witness  a  question  totally  irrelevant  to  the  matter  in  issue  for  the 
purpose  of  contradicting  the  witness  if  he  should  depose  contrary  to 
the  truth. 

With  respect  to  the  courts  of  equity,  there  seems  to  be  more  doubt. 
The  case  of  Purcell  v.  Macnamara  (8  Ves.  p.  324,)  seems  to  affirm  the 
principle,^  that  after  publication  it  is  competent  to  a  party  under  the  spe- 
cial direction  and  permission  of  the  court,  for  that  is  necessary,  to  exam- 
ine on  articles  to  the  credit  of  a  witness,  whether  general  or  particular, 
with  reference  to  facts  to  which  he  had  deposed,  those  facts  not  being 
material  to  the  merits  of  the  cause,  and  in  several  cases  of  a  late  date. 
Lord  Eldon  (a)  seems  to  have  upheld  the  same  doctrine,  and  to  have 
expressed  himself  in  strong  terms  upon  the  propriety  of  the  practice,  and 
I  do  not  find  that  any  of  the  late  cases,  as  reported,  militate  against  this 
doctrine ;  whether,  as  the  judge  of  the  court  below  intimated,  m  deliver- 
ing his  judgment,  from  information  which  he  had  received  from  persons 
certainly  sufficiently  competent  to  give  an  opinion,  such  practice  has 
been  departed  from  in  later  days,  I  am  not  prepared  to  say;  but  suppos- 
ing the  practice  to  continue  as  it  was  at  the  time  when  the  case  of  Pur- 
cell and  Macnamara  occurred,  I  do  not  think  that  it  necessarily  forms  a 
precedent  for  these  courts  whose  practice  in  many  respects  differs  from 
that  which  is  stated  to  pjevail  in  the  courts  of  equity  ;  for,  in  the  first 
place,  these  courts  do  not,  and  will  not,  permit  an  examination  into  the 
general  character  and  credit  of  a  witness  after  publication,  all  such 
objections  must  be  taken  before  the  evidence  of  the  witness  is  seen; 
whereas  in  this  respect  a  different  practice  seems  to  be  followed  in 
chancery. 

In  another  respect  also  we  differ  from  them,  namely,  in  permitting  a 
witness  to  be  contradicted  after  publication,  as  to  facts  to  which  he  has 
deposed,  those  facts  being  pertinent  to  the  issue  to  be  tried ;  and  the  only 
exception  to  this  rule  is,  that  the  facts  so  deposed  to,  shall  not  have  been 
pleaded  in  such  a  manner  as  to  have  enabled  the  party  to  contradict 
them  before  publication ;  and  I  may  state  it  as  the  general  rule  here  pre- 
vailing, that  the  facts  contradicted  in  an  exceptive  allegation  must  have 
some,  though  not,  perhaps,  a  very  strong  bearing  upon  the  principal 

(a)  See  Carlo$  uid  Brooke,  10  Ves.  48. 
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question ;  and  that  if  facts  wholly  irrelevant  to  the  issue  are  allowed  to 
be  pleaded  after  publication  in  contradiction  to  a  witness,  that  is  an  ex- 
ception to  the  general  rule  in  these  courts,  whereas,  in  the  Court  of 
Chancery  it  appears  to  be  an  indispensable  condition,  the  verv  founda- 
tion of  the  rule,  and  that  without  which  the  permission  would  not  be 
given  to  examine  to ;  I  do  not,  therefore,  think  that  our  practice  can  be 
made  to  depend  upon  that  of  the  Court  of  Chancery,  but  that  we  must 
look  to  ourselves,  and  to  our  own  records.  There  are  certainly  very 
few  reported  cases  on  questions  of  this  nature,  and  they  are  very  far 
indeed  from  furnishing  any  thing  like  a  rule  of  practice.  It  is  only  of 
late  years  that  reports  of  decisions  in  these  courts  have  been  publishedt 
which  may,  perhaps,  account  for  this  deficiency ;  but  still,  many  of  ua 
have  been  here  long  enough  to  have  been  engaged  in  cases  in  which  the 
question  has  been  mooted,  and  I  fear  I  may  say  with  different  results ; 
tne  admission  or  rejection  of  such  allegations  seeming  rather  to  have 
been  made  to  depend  upon  the  presumed  importance  of  the  testimony 
given  by  the  witness  upon  points  connected  with  the  issue  to  be  tried, 
rather  than  upon  the  irrelevancy  of  the  contested  facts.  The  two  cases 
^  which  were  alluded  to  in  argument  of  Evans  against  Knight  and  Moare^ 
,ty^*  (1  Add.  p.  138,)  and  of  Wesiwood  against  Burke  (1831,  not  reported,) 
I  may,  perhaps,  be  taken  as  examples.    In  the  former  of  those  cases  no- 

thing could  be  more  irrelevant  to  the  issue  to  be  tried,  than  the  facts  to 
which  the  witness  had  deposed,  which  were  sought  to  be  contradicted, 
and  yet  the  learned  judge  of  the  Prerogative  Court  did  not  reject  the 
allegation,  but  suspended  the  admission  of  it  until  the  hearing  of  the  cause, 
for  the  purpose  of  seeing  whether  the  case  would  depend  in  any  material 
degiee  upon  the  credit  to  be  given  to  that  witness;  the  fair  inference, 
therefore  would  be,  that  if  it  had  been  found  so  to  depend,  the  allegation 
would  have  been  admitted ;  and  in  Wesiwood  and  Burke  the  allegation 
was  actually  admitted,  although  the  facts  deposed  to  were  not  connected 
with  the  issue. 

In  the  face,  then,  of  these  two  cases,  had  nothing  further  occurred  the 
court  might  have  found  some  difficulty  in  coming  to  the  conclusion  that 
such  allegations  were  under  no  circumstances  to  be  admitted.  But  I 
^  J  Sl^  think  that  the  case  of  Whish  and  Woollait  against  Hesse^  (3  Hagg.  680,) 
'^  *  has  set  this  question,  as  far  at  least  as  this  court  is  concerned,  at  rest,  and 
has  been  since  that  time  considered  as  having  established  the  rule,  that 
it  is  not  competent  to  parties  to  put  irrelevant  questions  to  witnesses  for 
the  purpose  of  excepting  to  their  testimony  after  publication.  It  is  true 
that  thkt  was  a  criminal  proceeding,  but  I  am  not  aware  that  that  fur- 
nishes any  important  distmction,  and  I  apprehend  that  in  courts  of  com- 
mon law,  the  same  principle  applies  in  civil  and  criminal  proceedings, 
and  I  do  not  understand  the  learned  judge  in  that  case  to  have  stated 
this  rule  as  supported  by  a  series  of  adjudged  cases  in  these  courts,  but 
as  one  proper  to  be  followed  in  future,  as  being  founded  upon  just 
principles. 

Since  that  case  was  decided,  I  am  not  aware  that  any  has  occurred 
in  which  an  exceptive  allegation,  founded  on  irrelevant  matter,  has  been 
admitted,  I  do  not  recollect  that  any  such  was  cited  in  argument ;  on  the 
other  hand,  some  few  others  have  occurred  in  which  such  allegations 
have  been  rejected  in  this  court,  but  upon  which  I  do  not  rely,  further 
than  as  showing  that  the  practice  has  since  been  in  conformity  with  the 
case  of  fVhish  and  Woollait  against  Hesse^  and  the  court  would  be  incon- 
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lifltent  with  itself,  ir  it  were  now  to  hold  that  such  allegations  were 
generally  admissible. 

The  only  doubt  which  suggested  itself  to  the  mind  of  the  court  was, 
whether  there  might  not  be  some  exceptions  to  the  general  rule,  whether 
it  might  not  be  instrusted  with  some  degree  of  discretion  to  be  exercised 
according  to  the  particular  circumstances  of  each  case,  and  I  am  free 
to  confess  that  I  should  not  have  been  sorry  to  have  been  able  to  satisfy 
myself  that  such  was  the  case,  with  reference  to  the  peculiar  nature  of 
the  present  proceedings ;  but  having  weighed  carefully  in  my  mind  the 
conveniences  and  inconveniences  to  which  such  a  laxity  of  proceeding 
would  give  rise,  I  am  inclined  to  think  that  it  is  better,  upon  the  whole, 
to  adhere  to  one  settled  rule,  whatever  prejudice  it  may  produce  in  a 
particular  case,  and  I  think  the  more  wholesome  rule  is,  that  which  is 
adopted  in  the  courts  of  common  law,  *'  that  you  cannot  contradict  a 
witness  on  facts  impertinent  to  the  issue;"  the  consideration  which 
weighs  greatly  with  me,  is  the  difficulty  of  drawing  the  line  within  which 
such  exceptions  should  be  allowed  ;  if,  for  instance,  in  the  present  case 
the  witness  had  been  asked  whether  he  had  not  made  such  an  affidavit 
as  that  produced,  in  some  court  in  the  West  or  East  Indies,  and  he  had 
made  the  same  answer  as  he  has  given  upon  his  present  examination, 
it  would  have  been  equally  important  to  Mrs.  Trevanion  to  have  contra- 
dicted him  as  now,  and  yet  it  could  hardly  have  been  contended  that 
the  court  was  to  issue  a  requisition  for  the  examination  of  witnesses  to 

!>rove  the  facts,  and  to  hold  its  hand  until  that  was  done,  yet  the  cases, 
n  principle  at  least,  are  the  same.  I  again,  therefore,  state  that  if  the 
rule  is  once  relaxed,  it  is  imposssible  to  say  to  what  extent  it  may  not 
be  carried,  and  what  expense  and  delay  might  not  be  created  by  it ;  to 
say  nothing  qf  the  encouragement  which,  as  suggested  in  argument,  it 
would  afford  to  the  practice  of  administering  Ions  and  numerous  inter- 
rogatories upon  wholly  irrelevant  points,  a  practice  which  is  not  even 
now  so  sparingly  exercise4  as  to  require  to  be  further  extended  by  the 
fostering  hand  of  the  court ;  and  upon  the  whole,  I  am  of  opinion  that 
the  judge  of  the  Consistory  Court  of  London  was  right  in  his  decision 
upon  this  case,  and  I  therefore,  pronounce  against  the  appeal,  and  remit 
the  cause. 


A  further  .appeal  was  prosecuted  in  this  case  to  the  judicial  committee 
of  the  Privy  Council,  where  the  cause  is  still  pending. 


PREROGATIVE  (X)URT  OF  CANTERBURY, 

FOX  against  MARSTON  and  HORDERN.— p.  494. 


On  the  admission  of  an  allegation. 


An  aOefation  pleading  parol  declarations  of  a  testator,  to  rebat  the  implied  revoeation  of  a 

will  from  marriage,  and  the  birth  of  a  child/admitted. 

The  question  at  issue  in  this  case  was,  whether  or  not  the  will  of 
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Joha  Fox,  deceased,  was  revoked  by  his  subsequent  marriage,  and  the 
birth  of  a  posthumous  child.  The  will  bore  date  the  17th  January,  1835. 
The  marriage  of  the  deceased  took  place  on  the  21st  February,  1835. 
He  died  on  the  13th  of  May,  and  ttie  child  was  born  on  the  16th  of 
October,  1835. 

The  will  was  propounded  by  the  executors  in  a  condidit.  It  was 
opposed  by  Ann  Fox,  the  widow  of  the  deceased.  The  due  execution 
of  the  will  was  admitted  by  her,  but  an  allegation  in  opposition  to  the 
validity  of  the  will  was  given  in  on  her  behalf,  pleading,  in  substance :— ^ 

First — That  John  Fox,  the  party  deceased,  died  on  the  12th  of  May, 
1835,  aged  about  fifty-nine  years,  that  he  was  possessed  of  or  entitled  to 
personal  estate  and  effects  of  the  value  of  about  £10,500,  and  of  ^real 
estate  of  the  value  of  about  £50,000,  and  that  he  was  indebted  to  various 
persons  to  the  amount  of  about  £l  1,000. 

Second. — That  at  the  time  of  the  execution  of  the  will  in  question, 
(January,  1835,)  the  deceased  was  a  bachelor,  that  on  the  21st  February 
in  the  same  year,  he  aad  Ann  Fox,  then  Bakeweli,  were  married. 

Third. — Pleaded  a  copy  of  the  entry  of  the  marriage  in  the  Parish 
Register. 

Fourth. — The  death  of  the  deceased  on  the  13th  of  May>  1835. 

Fifth. — That  the  said  deceased  left  his  wife,  the  said  Ann  Fox,  the 
party  in  this  cause,  enciente  with  child,  and  that  in  due  time  afterwards, 
to  wit,  on  the  16th  of  October,  1835,  she  gave  birth  to  a  male  child,  the 
issue  of  her  marriage  with  the  said  deceased. 

This  allegation  was  opposed.  It  was  submitted  that  the  facts  pleaded 
were  not  sufficient  to  raise  the  presumption  that  the  will  was  revoked ; 
that  in  no  case  had  it  been  held  that  a  will  was  revoked  by  marriage 
and  the  birth  of  a  child,  except  where  the  widow  and  child  were  wholly 
unprovided  for.(a)  There  might  be  in  this  case  an  after-purchased 
estate,  or  marriage  settlement,  and  upon  the  face  of  the  will  itself  it 
appears  that  the  deceased  left  certain  property  to  the  wife  during  life, 
or  so  long  as  she  should  remain  sole  and  unmarried,(6)  and  it  might  well 
be  doubted  whether  the  deceased  himself  having  afterwards  married 
her,  could  be  held  to  be  an  ademption  of  that  legacy. 

But  the  court  admitted  the  allegation,  without  giving  any  opinion, 
until  the  whole  of  the  facts  and  circumstances  of  the  case  should  be 
before  it. 

In  reply  to  this,  a  further  allegation  was  given  in  on  behalf  of  the  exe- 
cutors, pleading  circumstances  showing  the  deceased's  adherence  to  his 
will  notwithstanding  his  marriage,  and  various  declarations  of  the 
deceased  for  the  purpose  of  repelling  the  presumptive  revocation  of  the 
will  in  question. 

As  the  argument  against  the  admission  of  this  allegation  was  directed 
almost  entirely  to  the  point,  whether  parol  declarations  of  a  testator  are 
admissible,  for  the  purpose  of  rebutting  the  implied  revocation  of  a  will 

(a)  WilUam6*8  Law  of  Ezecutors,  toI.  1,  p.  108,  (3d  edition.) 

(6)  The  deceased  by  his  will  gave  and  devised  the  rents  and  profits  of  certain  freehold 
estates,  amounting  to  the  annual  sum  of  one  hundred  and  siztyseven  pounds,  to  Ann  Bake- 
well,  spinster,  and  her  assigns  for  and  daring  the  term  of  her  natural  life,  or  so  long  thereof  as 
she  should  remain  sole  and  unmarried,  subject  nevertheless,  to  impeachment  of  waste,  and  from 
and  after  the  decease  or  marriage  of  the  said  Ann  Blake  well,  which  shall  first  happen,  he 
devised  the  said  estates  to  his  relation,  William  Marston  and  his  heirs  and  assigns  forever; 
and  ailer  a  few  legacies,  the  residue,  both  real  and  personal  was  given  to  William  Manton, 
flmd  he  and  John  Hordern  were  appointed  executors. 
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arising  from  marriage  and  the  birth  of  a  child,  it  has  not  been  thought 
necessary  to  set  forth  the  contents  of  the  allegation. 

LuBhingUm  and  Addams  opposed  the  admission  of  the  allegation* 

The  King's  Advocate  and  Nichdlt  contra. 

Sir  Herbert  Jenner. 

This  case  comes  before  the  court  upon  an  objection  made  to  the 
admission  of  an  allegation,  pleading  facts  and  circumstances  and  decla- 
rations of  the  deceased,  in  reply  to  an  allegation  which  had  been  admit- 
ted, setting  up  the  revocation  of  the  will  of  John  Fox,  the  deceased,  by 
reason  of  his  subsequent  marriase  and  the  birth  of  a  child. 

<The  will  in  question  bears  date  the  17th  of  January,  1835.  The 
deceased  was  married  on  the  2l8t  of  February,  died  on  the  12th  of  May, 
and  the  child  was  born  on  the  16th  of  October  in  the  same  year. 

The  principal  question  which  the  court  has  to  determine  is,  whether 
the  parties  who  oppose  the  presumptive  revocation  of  this  will  are  at 
liberty  to  plead  the  parol  declarations  of  the  deceased,  in  order  to  support 
the  validity  of  that  will  against  the  presumption  of  law. 

In  the  course  of  the  argument,  several  cases  were  referred  to  which 
have  been  determined  in  the  courts  of  common  law  and  equity,  to  show 
that  with  respect  to  real^property,  the  declarations  of  the  deceased  could 
not  be  pleaded,  and  it  was  contended  that  such  evidence,  on  principlct 
ought  not  to  be  received  here ;  at  the  same  time,  it  was  not  denied,  that 
in  the  ecclesiastical  courts  parol  declarations  have  been  constantly 
admitted. 

Now,  the  questions  with  rejjard  to  real  and  personal  property  differ 
very  materially,  and  the  considerations  applicable  to  each  description  of 
property,  are  in  themselves  very  distinct.  In  the  first  place,  a  will  of 
personal  property  requires  no  publication ;  it  does  not  require  to  be  attest* 
ed  bv  witnesses ;  it  does  not  even  require  the  signature  of  the  deceased : 
all  that  is  necessary  for  its  validity  is,  that  it  should  be  reduced  into 
writing  during  the  lifetime  of  the  testator ;  no  other  formality  whatever 
is  necessary  to  give  it  effect  and  operation:  whereas,  with  respect  to  a 
will  of  real  property,  the  statute  of  frauds  requires  that  it  should  be  exe- 
cuted in  the  presence  of  three  witnesses,  and  attested  by  them,  and  that 
statute  goes  on  to  provide  that  such  will  shall  not  be  revoked,  except  in 
certain  particular  modes,  which  are  pointed  out  by  the  statute,  and  that 
it  shall  stand  good — for  there  are  amrmative  and  negative  words  in  the 
statute — until  it  shall  be  revoked  by  one  of  the  modes  pointed  out.  There 
is  also  another  distinction  between  the  two  species  of  property,  which  is 
very  important  to  be  borne  in  mind,  namely,  that  the  disposition  of  the 
property  is  different  in  itself.  In  the  case  ot  intestacy,  the  personal  pro- 
perty will  be  divided  among  all  those  who  are  in  the  same  degree  of 
relationship.  If  there  is  a  widow  and  children,  the  widow  will  take  one- 
third,  and  the  rest  will  be  divided  among  the  children  equally,  whether 
of  an  original  or  of  a  second  marriage ;  whereas,  with  respect  to  real 
estate,  the  whole  would  devolve  upon  the  son,  if  there  should  be  one 
of  the  first  marriage,  without  any  benefit  being  derived  by  the  sons  of 
the  second  marriage,  or  either  of  the  daughters ;  it  is  impossible,  there- 
fore, that  the  two  species  of  property  could  stand  in  a  more  distinct  and 
different  situation  with  respect  to  distribution  in  case  of  intestacy. 

As  the  question  as  to  the  admissibility  of  parol  evidence  with  regard 
to  the  real  estate  remains  to  be  argued  before  the  judges,  Mr.  Baron 
Alderson  having  rejected  the  evidence  on  the  trial  before  him,  and  a  bill 
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of  exceptions  having  been  tendered  to  his  decision,  this  court,  it  is  said, 
is  called  upon  to  state  upon  what  principle  it  is  that  this  presumed  revo- 
cation rests,  whether  on  a  total  alteration  of  circumstances,  from  which 
it  may  be  presumed  that  the  deceased  would  not  wish  his  will  to  remain ; 
or,  upon  a  tacit  condition  annexed  to  the  will  itself  at  the  time  of  making 
it,  that  if  there  should  be  such  an  alteration  that  the  will  should  not  stand. 
But  1  do  not  know  that  I  am  called  upon  to  determine  that  question  at 
the  present  time,  any  more  than  my  predecessors  in  this  chair  have  been 
at  an  earlier  period,  for  the  question  is  left  in  precisely  the  same  state. 

The  point  remains  doubtful  as  to  real  property,  (that  is  the  utmost 
extent  to  which  it  can  be  put ;)  although  with  respect  even  to  real  pro- 
perty, I  am  not  aware  of,  nor  have  I  been  referred  to  any  case  in  which 
parol  evidence  has  been  rejected,  where  it  was  odered  for  the  purpose 
of  repelling  the  presumption  of  law ;  and  in  these  courts  the  decisions 
are  ail  in  one  uniform  current,  admitting  such  evidence  in  all  cases  of 
presun>ed  intention. 

Now  the  principal  cases  referred  to  by  the  learned  counsel  on  one  side 
and  the  other  were,  first,  that  of  Brady  and  CubiU^  (Dougl.  31.)  In  that 
case,  Lord  Mansfield  considered  that  the  marriage  and  birth  of  a  child 
afibrded  a  mere  presumption^  that  the  deceased  did  not  intend  that  his 
will,  under  those  circumstances,  should  stand ;  and  he  said,  *'  I  am  clear 
that  this  presumption,  like  all  others,  may  be  rebutted  by  every  sort  of 
evidence ;"  and  parol  evidence  was  admitted  in  that  case ;  in  this  opinion 
the  other  judges,  Willes,  Ashurst,  and  Buller  concurred ;  here,  therefor^, 
is  a  clear  and  explicit  decision  of  the  Court  of  King's  Bench,  consisting 
of  the  learned  persons  I  have  mentioned,  that  parol  evidence  was  admis- 
sible,  for  the  purpose  of  repelling  that  which  is  described  as  a  mere 

E resumption,  and  I  am  not  aware  of  any  case  in  which  such  decision 
as  been  reversed. 

The  next  case  referred  to  was  that  of  Lancashire  and  Lancashire^ 
decided  in  1792,  (5  Durnf.  &  East,  p.  49,)  (Brady  and  Cubitt  being  in 
1775),  the  great  point  in  that  case  was  whether  a  posthumous  child  stood 
in  the  same  situation  as  one  already  born.  The  decision  in  this  case 
does  not  interfere  with  that  of  Brady  and  Cuhitt,  the  parol  evidence 
being  offered  to  support  the  revocation  of  the  will,  and  not  to  repel  the 
presumption.  Lord  Kenyon  said,  *'  I  disclaim  paying  any  attention  to 
the  declarations  of  the  husband,  because  lettins  in  that  kind  of  evidence 
would  be  in  direct  opposition  to  the  statute  of  frauds ;''  that  is  to  revoke 
a  will  of  lands ;  and  Mr.  Justice  Buller  said,  <'  Marriage,  and  the  birth 
of  a  child  produce  a  revocation  of  a  will  of  lands,  such  revocation  is  by 
presumption  of  law,  and  implied  revocations  are  not  affected  by  the  sta* 
tute  of  frauds."  He  said,  <*  I  entirely  concur  with  my  lord  that  no 
attention  is  to  be  paid  to  the  declaration  stated  in  the  verdict.  If  there 
is  any  revocation  at  all,  it  is  so  by  presumption  of  law,  independently  of 
express  declarations." 

In  Brady  and  Ct^itt,  he  was  of  opinion  that  declarations  were  admis* 
aiUe  to  rebut  the  presumption,  so  that  this  is  only  a  decision  that  they 
are  not  admissible  to  revoke,  and  may  well  consist  with  the  case  of  Brady 
and  CubitL 

In  Goodtitle  and  Otway,  (2  H.  Blacks,  p.  516,)  the  Court  of  Common 
Pleas  refused  to  admit  parol  evidence,  to  show  that  the  testator  meant 
Ihe  will  to  remain  in  force,  unrevoked  by  a  subsequent  conveyance  by 
and  pelease  to  trustees,  to  other  uses  than  those  in  the  will*    Chief  Justice 
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Eyre  said,  **  Revocations  by  operation  of  law,  are  on  the  ground  of  pre*^ 
sumpiio  juris  et  de  jure,  that  the  party  did  intend  to  revoke,  and  that 
presumptio  juris  is  so  violent  that  it  does  not  admit  of  any  evidence  to 
repel  it,  and  this  makes  it  difficult,"  he  said,  **  to  understand  the  case  in 
Douglas,  {Brady  and  CubiU)  supposing  that  to  be  a  case  of  revocation 
by  operation  of  law,  and  not  within  the  statute  of  frauds.'' 

Buller,  Justice,  who  was  also  one  of  the  judges  in  Brady  and  CulriU 
and  in  Lancashire  and  Lancashire,  distinguished  the  case  of  Brady  and 
CubiU  from  that,  saying*  "  There  was  a  great  difierence  between  cases 
which  depend  on  circumstances,  and  those  which  depend  on  the  solemn 
acts  done  by  the  party  himself,  and  that  distinction  supports  the  case  of 
Brady  and  Cubitt  There  was  no  act  in  that  case  done  by  the  testator^ 
importing  that  he  meant  to  revoke  his  will  or  to  change  it  in  any  respect* 
but  changes  having  happened  in  his  family  by  marriage  and  the  birth  of 
a  child,  triere  was  a  Resumption  of  revocation,  and  therefore  it  was  to 
answer  that  presumption  that  the  court  received  parol  evidence.  But/' 
he  adds, ''  I  cannot  find  from  any  one  case  quoted  at  the  bar,  that  the 
court  has  received  parol  evidence  in  the  case  of  a  deed  executed  by  the 

rarty  himself,  with  a  view  of  altering  the  construction  of  the  instrument 
think  the  cases  on  the  other  side  prove  that  it  cannot  be  done/'  He 
then  refers  to  Parsons  and  Freeman^  (3  Atk.  741,)  cited  in  argument,  as 
directly  in  point,  and  as  the  strongest  that  could  be  put,  because  it 
appeared  that  the  intention  of  the  testator  was  to  confirm  and  not  to 
revoke  his  will.  He  concludes,  "  I,  therefore,  think  that  this  is  a  prs- 
sumptio  juris  et  dejure,  and  that  the  case  must  stand  or  fall  by  the  rule 
of  law,  without  being  explained  by  parol  evidence."  Heath,  Justice, 
agreeing,  said,  **  A  will  may  be  construed  according  to  the  intention  of 
the  party,  not  always  observing  the  strict  rules  of  law ;  but  a  deed  must 
take  effect  according  to  its  legal  operation,  and  it  is  impossible  to  admit 
evidence  to  explain  it."  And  Rooke,  Justice,  says*  "  Tnis  being  a  quesi* 
tion  of  mere  law," — whether  the  deeds  did  revoke  the  will  or  noty*-**'  I 
think  we  ought  not  to  admit  any  evidence,  because  it  cannot  possibly 
affect  the  question." 

This  then  was  the  case  of  an  absolute  revocation  by  operation  of  law, 
by  the  execution  of  the  deeds  depending  upon  technical  rules  affecting 
real  property ;  and  Mr.  Justice  Buller,  although  agreeing  in  this  jud^-' 
ment,  adheres  to  and  reconciles  his  opinion  in  Srady  and  CvbiU  with  it, 
also  thereby  showing  that  the  decision  in  Lancashire  and  Lancashire 
did  not  clash  with  that  in  Brady  and  Cubitt,  as  it  is  clear  it  did  not.  It 
also  shows  that  the  revocation  of  a  will  by  marriage  and  the  birth  of  a 
child,  is  merely  a  presumption,  and  not  an  absolute  revopation,  otherwise, 
as  in  Goodtiile  and  Olway,  no  evidence  could  be  received  against  it,  and 
it  is  admitted  that  facts  and  circumstances. may  be  received  against  this 
presumption,  although  it  is  contended  that  parol  evidence  cannot 

In  Gibbons  and  Count,  (4  Ves.  p.  840,)  Lord  Alvanley  certainly  ex- 
presses an  opinion  that  parol  evidence  ought  not  to  be  received,  and  that 
the  circumstahces  ought  to  be  held  an  ademption,  without  reference  to 
any  particular  knowledge  the  testator  might  have ;  but  he  seems  to 
admit  the  practice  to  be  otherwise,  his  words  are,  '<  We  all  know  now 
that  a  will  is  revoked  by  a  subsequent  marriage  and  the  birth  of  a  chiki ; 
I  believe  they  do  go  the  length  of  permitting  evidence  to  be  received 
against  that,  I  do  not  like  that ;  and  Lord  Kenyou,  in  the  last  case^ 
Lancashire  and  Lancashire,  did  not  form  his  opinion  upon  it    The  cir* 
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cumstances  themselves  should  be  held  to  be  an  ademption,  independent 
of  any  particular  knowledge  the  testator  might  have.  I  think  that  the 
very  circumstance  of  a  wife  and  child  infer  a  presumption  that  the  will 
shall  not  stand."  This  was  Lord  Alvanley's  opinion,  but  the  case  did 
not  require  him  to  decide  the  point,  and  he  did  not  do  so. 

In  Kenebel  and  Scrafion^  (5  Yes.  663,)  Lord  Loughborough  said  the 
parol  declarations  weighed  nothing,  because  they  did  not  amount  to  a 
republication ;  this  is  a  strong  expression  of  his  lordship's  opinion,  that 
the  revocation  was  absolute  which  is  not  contended  for ;  and  in  the 
same  case,  in  the  Court  of  King's  Bench,  on  an  issue  directed  from  the 
Court  of  Chancery,  (2  East,  530,)  Lord  Ellenbofough  decides  the  case 
in  favour  of  the  will,  neither  rejecting  nor  admitting  the  parol  evidence ; 
so  that  his  lordship  did  not  think  the  rule  was  clear  either  for  or  against 
receiving  such  evidence,  though  on  the  trial  in  which  the  special  verdict 
was  found,  parol  evidence  had  been  received  and  was  set  forth  in  the 
verdict.  He  also  declined  to  decide  whether  the  doctrine  of  implied 
revocation  rested*  on  change  of  intention  or  on  tacit  condition,  although 
he  said  the  latter  was  thebetter  foundation  of  reason. 

In  Sheath  v.  Yorkt  (1  Ves.  &  B.  390,)  the  will  was  revoked  in  the 
Ecclesiastical  Court  as  to  the  personalty,  and  not  revoked  as  to  the 
realty,  on  the  ground  that  the  cnildren  of  the  second  marriage  would 
derive  no  benSt  from  the  revocation,  the  effect  of  it  being  to  give  the 
whole  of  the  real  estate  to  the  son  of  the  former  marriage,  which  by 
the  will  was  directed  to  be  sold,  and  the  proceeds  divided  between  the 
son  and  two  daughters  of  that  marriage. 

Sir  William  Grant,  speaking  of  the  revocation  of  the  personal  estate, 
say«,  **  The  revocation  as  to  personal  estate  had  an  eflfect  which  miffht, 
perhaps,  have  been  intended  by  the  testator,  that  of  letting  in  the  aUer- 
Dorn  children  with  those  of  the  first  marriage ;  but  the  principle  of  the 
decision  has  no  bearing  whatsoever  on  the  devise  of  tne  real  estate, 
which  according  to  my  opinion  stands  unrevoked." 

This  shows  that  there  is  nothing  very  absurd  in  drawing  a  distinction 
between  wills  of  real  and  personal  propertv,  from  the  different  principles 
applicable  to  one  and  altogether  inapplicable  to  the  other  description  of 
property,  and  forms  a  prec^eot  for  a  different  determination  with  respect 
to  each  kind,  though  disposed  of'  by  the  same  will. 

With  respect  then  even  to  a  will  of  lands,  there  is  one  esse,  that  of 
Brady  and  Vubittf  which  decides  that  parol  evidence  is  admissible  to 
rebut  the  presumption  of  the  revocation  of  the  will  of  a  man  who,  af\er 
the  date  of  the  will,  should  have  married  and  had  children.  But  none 
have  been  cited  in  which  such  evidence  has  been  rejected;  although  there 
are  some  opinions  of  learned  judges  strondy  expressed,  that  it  ought  not 
to  be  admitted,  and  that  the  revocation  should  be  absolute,  requiring  a 
republication,  with  all  requisite  formalities  to  revive  its  effect. 

But  whatever  doubts  may  exist  as  to  the  propriety  of  adopting  this 
rule  as  to  wills  of  land,  it  does  not  follow  that  the  same  rule  should  apply 
to  wills  of  'personalty.  I  have  already  said,  that  they  depend  upon  dif- 
ferent principles,  require  no  formality  in  the  execution,  no  publication, 
no  attesting  by  witnesses ;  all  that  is  required  is  that  they  shall  be  in 
writing,  and  the  statute  only  enacts  as  to  the  revocation  of  them,  that 
they  shall  not  be  revoked  by  words,  or  by  will  bv  word  of  mouth  only. 
It  is  admitted  that  parol  evidence  has  been  always  received  in  these 
courts,  and  there  are  numerous  cases  which  might  be  cited  to  that  efiect, 
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if  the  admission  of  the  fact  did  not  supercede  the  necessity  of  so  doing. 
The  court,  therefore,  has  nothing  to  do  but  to  follow  the  course  which 
has  been  pursued  by  its  predecessors  in  this  chair,  and  to  hold,  until 
otherwise  instructed  by  a  superior  court,  that  parol  evidence  may  be 
received.  I  cannot  see  any  diflerence  between  admitting  parol  evidence 
in  such  a  case  as  the  present,  and  in  that  class  of  cases  relating  to  the 
revival  of  a  will,  by  the  cancellation  of  one  of  a  later  date,  in  which 
declarations  have  always  been  received  to  show  the  intention  of  the 
testator. 

A  further  objection  was  taken  to  the  declarations  of  the  deceased  of 
his  doubts  of  the  chastity  of  his  wife,  and  of  his  disbelief  that  the  child 
was  his ;  and  the  observations  of  Lord  Mansfield  in  Goodright  against 
MosSf  (2  Cowp.  591,)  were  cited,  that  the  declarations  of  a  father  or 
mother  cannot  be  admitted  to  bastardize  the  issue  born  after  marriage. 
And  that,  **  it  is  a  rule  founded  in  decency,  morality,  and  policy,  that  the 
father  and  mother  shall  not  be  permitted  to  say,  after  marriage,  that  they 
have  had  no  connection,  and  that,  therefore,  the  offspring  is  spurious.'* 
But  these  declarations  are  not  pleaded  for  the  purpose  of  bastardizing 
the  issue ;  if  so,  I  should  be  of  opinion  that  they  are  not  admissible,  but 
the  object  is  to  show  the  motive  upon  which  the  deceased  acted,  and  in 
that  view,  I  think,  they  may  be  pleaded. 

The  court  then,  after  some  slight  alterations,  admitted  the  allegation. 

The  decision  in  this  case  was  appealed  from  to  the  Privy  Council,  but 
the  will  being  held  to  be  revoked  at  law,  the  case  in  this  court  was  com- 
promised, and  the  widow  took  out  administration  to  the  deceased  aa 
dead  intestate. 


ARCHES  COURT  OF  CANTERBURY. 

BAKER  and  DOWNING  against  WOOD.— p.  507. 

Notice  having  been  ffiven  of  a  meeting  in  Testry  for  the  parpoee  of  granting  a  chorch  rate,  and 
that  if  a  poH^ahocud  be  demanded,  that  the  meeting  would  be  immediately  adjoorned  to  the 
Town  Hall.    The  meeting  being  held  and  a  poU  demanded,  the  chairman  immediately 
adjourned  the  meeting  to  the  Town  Hall,  where  the  poll  was  taken :  Held^  that  the  proceed- 
ing was  regular,  no  business  having  been  interrupted  by  it,  and  the  adjournment  being  part 
of  the  original  appointment 
The  Town  Hall  held  not  to  be  an  improper  place  to  take  the  poll,  by  reason  of  its  being  private  ' 
.    property,  no  person  having  been  prevented  from  voting  on  that  account 
The  time  for  taking  the  poH  being  limited  to  eleven  hoore :  such  time  held  to  be  sufficient  if 
due  diligence  had  been  used.  Seven  hundred  and  eighty.five  penons  being  the  greatest  num- 
ber proved  to  have  voted  on  any  occasion. 
Rate  pronounced  for. 
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CONSISTORY  COURT  OF  LONDON. 

The  Office  of  the  Judge  Promoted  by  MILLAR  and  SIMES  against 

PALMER  and  KILLBY.— p.  540. 

Criminal  proceedings  againgt  churchwardens  for  **  not  re(Airing  or  keepingf  in  proper  order  the 
parish  chnrch,**  and  **  for  neglecting  and  disobeying  the  lawful  orders  and  direolioiiB  of  the 
Archdeacon.**  The  church  being  still  out  of  repair,  and  the  Archdeacon  having  ordered  the 
same  to  be  repaired,  not  sustained,  there  being  no  proof,  that  the  churchwardens  had  per- 
sonally  neglected  their  duty,  or  that  they  had  wilfully  disobeyed  the  order  of  the  Arch^ 
deacon. 

QiMBre,  whether  a  civil  proceeding  might  not  have  been  leMrted  to. 


ARCHES  COURt  OF  CANTERBURY. 

SAME  CASE. 

In  criminal  suits  an  appeal  is  allowed  to  the  party  prosecuting  as  well  as  to  the  defendant 
Held,  that  in  order  to  justify  criminal  proc^ings  against  churchwardens  Ibr  negleetbg  to 
I  repair  their  parish  church,  it  must  be  shown  that  tl^  have  been  ruilty  of  patsonal  UbA  wil- 
ful neglect,  afl&rming  the  sentence  of  the  Consistory  Gmrt  of  I^mdon. 


CONSISTORY  COURT  OF  LONDON. 

LITTLE  HALLINGBURY,  Essex.— p.  666. 

The  balance  of  a  sequestrator's  account  remaining  in  the  registry,  upon  the  death  of  the  inconi- 
bent,  who  had  been  discharged  under  the  Insolvent  E^btors'  Act,  and  an  assignee  appointedf 
directed  to  be  paid  to  the  assignee,  although  no  personal  representative  was  before  theeooit; 
the  balance  being  vested  in  the  assignee  under  the  Insolvent  Act  , 

This  was  an  application  to  the  court  for  the jpayment  of  the  balance  of 
a  sequestrator's  account  of  the  sequestration  ot  the  Rectory  of  Little  Hal- 
linffburyi  to  be  paid  out  of  the  registry  to  Mr.  Samuel  Fiske,  the  assignee^ 
under  the  Insolvent  Act,  of  the  estate  and  effects  of  the  Rev.  John 
Stewart,  the  late  rector*  now  deceased,  and  who  was  ftn  insolvent 
debtor  discharged  under  that  act. 

On  the  24th  of  December,  1834,  sequestration  of  the  profits  of  the 
living  issued  to  satisfy  a  debt  of  1006f.  I85.,  which  had  been  recovered 
in  an  action  against  the  late  rector.  The  sequestrator,  at  the  time  of  the 
late  rector's  death  had  a  balance  in  hand  amounting  to  81/.  11«.  6^., 
which  he  paid  into  the  registry. 

The  late  incumbent  was  discharged  under  the  Insolvent  Debtors'  Act 
(7  Geo.  4,  c.  67,  continued  by  I  Wm.  4,  c.  38,  and  2  Wm.  4,  c.  44,)  on 
the  11th  of  March,  1835,  and  died  on  the  14th  of  that  month;  at  his 
discharge,  Mr.  Fiske  became  his  assignee,  in  trust  for  the  benefit  of  his 
creditors.  Mr.  Fiske,  as  assignee,  bow  claimed  the  balance  in  the 
registry.  Mr.  Burton,  a  builder,  claimed  26L  for  repairs  done  by  him 
to  the  rectory  house  previously  to  the  deceased's  death ;  these  repairs  he 
stated  to  have  been  done  in  obedience  to  the  orders  of  the  Bishop  of 
London. 

And  the  present  rector  had  a  claim  for  upwards  of  300/.  for  dilapida- 
tions. 
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Haggard  moved  the  court  to  pay  the  balance  in  the  registry  to  Mr. 
Fiske,  the  assignee,  under  the  Insolvent  Debtors'  Act. 

Dr.  Lushinotov. 

This  sum  is  the  surplus  of  the  proceeds  of  the  living*  after  satisfying  a 
sequestration,  and  would  be  payable  to  the  deceased,  had  there  been  no 
insolvency. 

.  The  only  question  is,  to  whom  can  this  money  be  legally  paid  ?  With 
regard  to  the  claim  of  the  present  incumbent  tor  dilapidations,  he  can 
only  come  in  like  any  other  creditor.  There  is  one  sum  stated  to  have 
been  laid  out  in  the  lifetime  of  the  deceased,  by  order  of  the  bishop ;  if 
that  was  ordered  by  the  sequestrator  it  would  be  his  debt. 

I  at  first  entertained  some  doubt  whether  this  money  could  be  paid  to 
any  other  person  than  the  personal  representative  of  the  deceased,  or  at 
le%st  whether  there  must  not  be  a  personal  representative  before  the 
court;  but  on  a  careful  view  of  the  Insolvent  Debtor's  Act,  I  am  of 
opinion  that  it  belongs  to  the  assignee,  and  that  no  necessity  exists  that 
there  should  be  a  personal  representative.  I  therefore  direct  it  to  be 
paid  to  hinu 


GARDEN  against  GARDEN.— p.  558. 

Belbra  Uie  court  will  pronoimoe  a  ptrt^  in  contempt,  ibr  the  porpose  of  pfooeedin|r  ui  a  cause, 
the  rasidence  of  the  party  most  be  iued  within  the  jurisdictioo  of  the  court,  at  or  before  the 
ivniof  of  the  citation. 


WALKER  against  WALKER.— p.  560. 

A  partj,  who  by  his  business  or  profession  is  capable  of  obtainingr  a  livelihood,  although  in  the 
*  possession  of  no  property,  is  not  entitled  to  proceed  in  forma  pauperi$. 

The  eeurt  refiiwd  to  tax  the  costs  of  the  wife  against  the  husband,  he  being  possessed  of  no 
property  whatever,  and  having  been  shorUy  Mon  discharged  from  prison',  as  an  insolvent 
deUor,  although  not  proceeding  in/orma  pauperit^  but  declined,  at  his  prayer,  to  appoint  a 
day  for  hearing  the  cause. 


BRUERE  against  BRUERE.-p.  566.  ^{^  •  -2  ^^^ 

The  husband  being  an  insolvent  debtor,  and  posseased  of  no  property,  and  in  no  business  or  pro- 
ftsnion,  the  court  refused  to  make  any  allotment  of  alimony  to  the  wife,  although  the  father 
of  the  husband  had  considerable  property,  and  had  supported  his  son.  But  the  court  sus 
pended  the  proceedings  until  something  by  way  of  maintenance  riiould  be  given  to  the  wife. 

This  was  a  cause  of  divorce  by  reason  of  adultery,  brought  by  the 
husband  i^gainst  the  wife ;  the  present  application  was  for  alimony  pen* 
dente  Hie  to  the  wife.  The  husband  had  been  discharged  under  the 
Insolvent  Debtors^  Act,  and  was  possessed  of  no  property,  and  in  no 
business  or  profession ;  upon  the  death,  however,  of  his  father,  he  would 
be  entitled  to  certain  property. 

Addams  and  Robinson,  for  the  wife. — The  husband  being  entitled  to 
an  estate  in  reversion,  after  his  father's  death,  cannot  be  said  to  be  with- 
out meanst  and  he  is  supported  now  by  his  father,  and  there  can  be  no 


392  Rbynoldb  v.  Throtp.  T.  T.  1837. 

doubt,  that  if  the  court  were  to  allot  alimony  to  the  wife,  that  the  hus- 
band's father  would  pay  it ;  they,  therefore,  prayed  the  court  to  make 
some  allowance  to  the  wife. 

The  King's  Advocate  and  PhiUimore.-^The  husband  is  in  possession  of 
no  property,  and  has  no  income,  nor  has  he  the  means  of  acquiring  any 
income  being  in  no  profession;  but  it  is  said,  that  if  the  court  allotted 
alimony  to  the  wife,  that  the  father  of  the  husband  would  pay  it ;  if  it 
had  been  alleged  that  the  wife  was  living  with  her  friends,  the  court 
would  not  take  notice  of  it,  nor  can  it  with  respect  to  the  husband. 

How  can  the  court,  out  of  nothing,  compel  any  payment?  and  in  this 
case,  the  wife  is  charged  with  adultery,  which  she  does  not  deny,  but 
say^  the  husband  connived  at  it. 

Dr.   LuSHINGTOlf. 

The  question  is,  whether  I  can  make  any  allotment  of  alimony  to  the 
wife  ?  The  court  cannot  enter  into  the  circumstances  of  the  case.  In 
this  stage  of  the  cause,  I  cannot  take  any  of  the  averments  to  be  true. 

Upon  adverting  to  the  allegation  of  faculties  and  the  answers  of  the 
husband,  it  appears  that  Mr.  bruere  will  be  entitled  to  an  income  after 
his  father's  death,  and  that  he  has  taken  the  benefit  of  the  Insolvent  Act, 
and  it  does  not  appear  whether  the  property  would  be  sufficient  to  dis- 
charge his  debts.  Under  snch  circumstances,  when  the  party  is  an 
insolvent  debtor  (or  an  uncertificated  bankrupt)  it  is  not  competent  to  the 
court  to  make  any  order  for  alimony. 

But  under  all  the  facts  stated,  I  think  that  in  future  some  allotment 
ought  to  \>e  made.  The  course  which  I  shall  pursue  is  this,  I  shall  stay 
the  proceedings  until  some  small  sum  by  way  of  maintenance  is  afforded 
to  the  wife. 


PREROGATIVE  COURT  OF  CANTERBURY. 

REYNOLDS  against  THRUPP  and  THE  EAST  INDIA  COM- 
PANY.—p.  668. 

Of  two  papers  of  the  same  date  propoanded  as  oodioil),  one  pronoaaced  against,  and  the  other 
establish^,  the  former  interfering  with  the  disposition  of  the  property  contained  in  the  de- 
ceased's wUl,  to  which  he  was  shown  to  have  adhered  generally,  and  the  real  intention  of  the 
deceased  being  on  the  face  of  the  paper  doubtful,  the  latter  being  a  simple  and  intelligible 
instrument,  clear  upon  the  face  of  it. 

• 

This  was  a  cause  of  proving  in  solemn  form  of  law,  three  papers, 
marked  No.  1,  No.  2,  and  No.  3,  containing  together  a  codicil  to  the 
will  of  Robert  Mitford  deceased. 

The  testator  died  on  the  21st  of  April,  1836»  at  Paris,  leaving  his 
widow,  and  a  brother  and  sister,  the  only  persons  entitled  to  his  personal 
estate  in  case  he  had  died  intestate. 

On  the  21st  of  July,  1835,  the  deceased  made  his  will  in  his  own  hand- 
writing; this  will  was  attested  by  three  witnesses,  and  Mr.  H.  R.  Rey- 
'  nolds  and  Mr.  Thrupp  were  the  executors  named  in  it :  this  will  was 
not  opposed.  The  papers  propounded  were  without  date,  but  were 
written  by  Mr.  H.  R.  Keynolds,  the  husband  of  the  deceased's  niece,  on 
the  day  before  the  testator's  death,  under  the  circumstances  stated  in 
the  judgment  of  the  court. 
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No.  1,  was  as  follows : 

My  property,  which  is  fixed  and  must  be  paid,  is  £600  a  year  to  my 
wife,  but  upon  her  death  £4800  as  by  her  settlemenC  will  return  to  me, 
now  I  left  Mrs.  Jane  Bearcroft,  I  think,  £100  a  year  during  her  life. 
Now  the  interest. 

No.  2. — I  make  this  a  codicil  to  my  will,  Ann  and  yourselves  must 
sink  every  thing  for  your  own  use. 

No.  3. — This  is  a  codicil  to  my  last  will.  "  I  give  my  servant  George 
one  hundred  pounds." 

The  King^s  Advocate  and  Lushington  for  Reynolds. 

Phillimore  and  Haggard  for  Thrupp. 

Bumaby  for  the  East  India  Company. 

Addams  for  Mrs.  Johnson. 

Blake  for  the  Widow. 

Sir  Herbert  Jenner. 

In  this  case,  three  papers  are  propounded  as  codicils  to  the  will  of 
Robert  Mitford,  who  died  on  the  21st  of  April,  1836,  at  Paris.     The 

Eapers  are  without  date  or  signature ;  they  were  written  on  the  day 
efore  the  death  of  the  deceased,  by  Mr.  Henry  Revell  Reynolds,  Jun'r., 
the  husband  of  the  testator's  niece,  and  one  of  the  executors  named  in 
his  will.  The  will,  which  \s  not  opposed,  is  in  the  deceased's  own 
handwriting,  it  is  drawn  up  with  much  particularity  and  with  great  care, 
so  as  to  leave  no  doubt  as  to  the  real  intentions  of  the  deceased  at  the 
time  it  was  executed,  and  the  reasons  are  fully  set  forth  in  the  disposi- 
tions contained  in  it. 

Although  the  executor  represents  the  interests  of  all  the  legatees  under 
a  will,  still,  as  in  the  present  case,  Mr.  Thrupp  had  iio  personal  interest 
in  the  result  of  the  question  now  before  the  court ;  when  this  case  was 
ready  for  hearing,  the  court  directed  that  it  should  stand  over,  in  order 
that  the  parties  interested  might  be  brought  before  the  court,  and  I  do 
not  regret  that  that  course  was  adopted  in  this  case,  but  I  desire  that 
this  may  not  be  considered  as  forming  a  precedent,  that  generally  all 
parties  are  to  come  before  the  court. 

The  court  has  now  before  it  a  number  of  parties.    Mrs.  Reynolds,  the 
niece  of  the  deceased  ;  the  East  India  Company,  wiio  are  trustees  of  the 
residue  under  the  will ;  Mrs.  Johnson,  a  legatee  in  10,000/.;  and  Mrs. 
Mitford,  the  widow ;  in  fact,  ail  persons  are  now  before  the  court  who  . 
might  possibly  be  interested  in  the  present  question. 

The  deceased  had  been  separated  from  his  wife,  and  the  will  com- 
menced by  reciting  that  in  1832,  when  he  separated  from  her,  a  settlement 
of  600/.  a  year  was  made  upon  her,  in  addition  to  the  interest  she  took  under 
her  marriage  settlement ;  namely,  20,000  sicca  rupees.  It  also  assigned 
reasons  (which  it  is  unnecessary  to  state)  why  no  beauest  was  maae  in 
favour  of  his  brother,  the  Rev'd  J.  Mitford ;  it  bequeathed  to  his  nephew, 
2000/.,  and  a  moiety  of  a  real  estate,  which  the  deceased  held  in  com- 
mon with  his  brother ;  to  his  sister,  Mrs.  Reynolds,  2000/. ;  to  Miss  J; 
Bearcroft,  an  annuity  of  100/.;  to  Mrs.  Johnson,  10,000/.  Another 
legacy  was  afterwards  obliterated  by  the  deceased,  and  a  memorandum 
written  by  him,  that  he  had  cancelled  the  bequest  on  the  ninth  of  De- 
cember, 1835 ;  but  in  all  other  respects  that  he  confirmed  the  will. 
The  residue  of  the  property  (after  deducting  the  annual  amount  neces- 
sary for  the  keep  of  his  horses,  which  were  to  be  pensioners)  was  given 
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to  the  government  of  Bengal,  to  be  applied  to  charitable,  beneficial,  and 
public  works  in  the  city  of  Dacca  in  the  East  Indies,  for  the  benefit  of 
the  native  inhabitants  of  that  city  in  the  manner  in  which  the  Bengal 
government  might  consider  best  conducive  to  that  end.  This  bequest 
was  expressed  in  terms  clear,  distinct  and  precise.  Mr.  H.  R.  Rey- 
nolds, Junr.,  and  Mr.  J.  W.  Thrupp,  the  deceased's  solicitor,  were 
appointed  executors  and  trustees  with  legacies  of  1000/.  each.  The 
will  further  stated,  that  whatever  alterations  should  become  necessaryi 
would  be  supplied  by  a  codicil,  and  that  in  the  event  of  the  lapse  of  the 
wife's  annuity,  and  the  legacy  to  Miss  Bearcroft,  they  should  go  into 
the  residue  given  to  the  government  of  Bengal.  The  will  was  attested 
by  three  witnesses,  and  was  deposited  by  the  deceased  in  the  hands  of 
Mr.  Thrupp. 

In  March,  1836,  the  deceased  went  to  Paris,  accompanied  bv  his 
servant  George  Chenery,  where  he  died  on  the  21st  of  April.  Soon 
after  his  arrival  he  became  ill,  and  being  informed  of  his  danger,  he 
requested  Dr.  Morgan,  his  medical  attendant,  on  the  14th  of  April,  to 
write  to  his  nephew,  Mr.  Reynolds,  desiring  him  to  come  to  Paris.  On 
the  nth,  the  deceased  attempted  to  write  to  Mr.  Thrupp,  to  request 
him  to  bring  his  will  to  Paris,  and  to  countermand  the  coming  of  Mr. 
Reynolds.  This  letter  (attempted  to  be  written  by  the  deceased)  was 
almost  illegible,  and  showed  some  symptoms  of  wandering  and  inco- 
herence, and  was  not  forwarded,  but  Colonel  Jones,  a  gentleman  residing 
at  the  hotel  where  the  deceased  was,  wrote  a  letter  to  the  effect  attempted 
by  the  testator,  and  sent  it  to  Mr.  Thrupp,  but  it  did  not  arrive  in  time 
to  prevent  Mr.  Reynolds  going  to  Paris,  where  he  arrived  on  the  evening 
of  the  18th,  accompanied  by  his  wife,  the  niece  of  the  deceased,  both  of 
whom  were  received  by  him  with  the  greatest  kindness  and  aflection. 
On  the  morning  of  the  20th,  the  deceased  becoming  worse,  Mr.  Rey- 
nolds was  induced,  by  the  persuasion  of  the  medical  attendants  (which 
he  had  at  first  declined,)  to  mention  the  subject  of  his  will  to  the  de- 
ceased ;  much  delicacy  was  evinced  by  Mr.  Reynolds  in  this  respect, 
as  it  was  not  until  urged  by  the  medical  attendants  that  he  consented  to 
mention  the  subject.  On  his  asking  the  deceased  whether  he  had  any 
alteration  to  make  in  his  will,  and  offering  to  do  it,  the  deceased  declined 
saying,  that  he  (Mr.  Reynolds)  did  not  know  the  will,  upon  Mr.  Rey- 
nolds, saying,  that  that  did  not  signify,  as  he  could  make  a  codicil,  the 
deceased  then  desired  that  a  sheet  of  paper  should  be  procured,  and 
the  papers  in  question  were  then  written.  Sir  Augustus  West  was 
present  at  this  time,  but  left  the  room,  and  returned  after  the  execution, 
and  he  says  the  deceased  was  perfectly  capable  of  making  a  will.  That 
the  deceased  was  capable  of  making  a  simple  disposition  of  his  property 
is  sufficiently  proved,  but  the  question  is,  was  his  capacity  adequate  to 
the  due  execution  of  such  a  paper  as  is  now  propounded  T  With  respect 
to  his  capacity  in  general,  I  am  of  opinion  that  it  was  sufficient  to  have 
done  any  simple  independent  act,  not  tending  to  affect  the  disposition 
contained  in  his  will. 

What  was  the  history  and  character  of  the  deceased  ?  He  was  fifty- 
two  or  fifty-three  years  of  age,  and  had  passed  a  considerable  portion 
of  his  life  in  India,  where,  as  he  stated,  by  laborious  exertions  he  had 
acquired  a  considerable  fortUne,  estimated  at  about  4000/.  in  England^ 
and  50,000/.  in  India,  besides  a  small  real  estate  in  this  country.  He 
bad  separated  from  his  wife,  for  whom  he  had  provided  by  settlement. 
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He  had  a  brother  and  sister,  for  the  latter  of  whom  and  her  family»  he 
entertained  a  sincere  regard  and  aflfcction,  and  with  whom  he  lived  on 
terms  of  intimacy  and  cordiality.  Although  some  coolness  had  taken 
place  between  the  deceased  and  Mr.  Reynolds,  Junr.  and  his  wife,  yet 
that  had  been  entirely  removed  before  December,  1835,  when  he  con- 
firmed  his  will.  There  is  no  evidence  from  which  it  can  be  collected, 
that  the  deceased  intended  to  alter  the  disposition  contained  in  his  will* 
before  he  quitted  England  in  March,  1836;  but  it  was  not  improbable 
that  he  might  intend  to  give  a  larger  benefit  to  Mr.  Reynolds  and  his 
family,  and  looking  to  the  evidence,  had  the  deceased  clearly  and 
unambiguously  expressed  his  intention  of  making  a  larger  provision 
for  them,  the  capacity  of  the  deceased  was  sufficient  to  enable  the  court 
to  pronounce  for  such  an  instrument.  But  the  real  question  is,  upon  the 
face  of  the  papers  themselves,  was  the  deceased  fully  aware  of  the  con* 
tents  of  these  instruments  ?  And  did  he  intend  to  alter  the  disposition 
contained  in  his  will^  considering  the  care  and  caution  with  which  it 
was  framed,  and  has  he  expressed  himself  so  as  to  leave  no  doubt  of 
what  he  intended  T 

The  first  paper  sets  forth,  that  at  the  death  of  his  wife,  4,800/.  a  year 
(which  was  not  correct,  and  which  was  afterwards  struck  out)  would 
revert  to  him,  and  it  went  on,  **  I  left  Jane  Bearcroft,  100/.  for  life,  now 
the  interest*' — and  there  it  broke  off,  so  that  this  is  an  unfinished  paper 
and  contains  nothing  of  a  testamentary  disposition,  and  does  not,  on  the 
face  of  it,  show  strong  marks  of  capacity. 

The  next  paper,  the  most  important  paper,  is  as  follows :  **  I  make 
this  codicil  to  my  will;  Ann  and  you  must  sink  every  thing  for  your 
own  use."  Now  what  is  the  meaning  of  these  words?  Prima  facie 
they  dispose  of  the  whole  of  the  property ;  but  it  is  not  contended  that 
fluch  was  the  intention  of  the  deceased,  but  merely  that  the  residue  given 
to  the  East  India  Company  should  be  bequeathed,  and  it  is  clear  that  the 
testator  intended  to  give  something  short  of  the  whole  property  to  "  Ann" 
and  her  husband,  but  what  particular  parts  were  to  be  excepted,  it  is 
extremely  difficult  to  conjecture.  It  was  said,  that  if  the  papers  were  all 
proved  together,  a  court  of  construction  would  hot  hold  that  the  entire 
property  was  disposed  of  by  this  paper,  and  that  this  court  had  only  to 
say  whether  the  deceased  was  of  sufficient  testamentary  capacity,  and 
intended  the  paper  to  operate,  and  that  it  had  no  risht  to  consider  what 
miffht  be  the  construction  of  the  instrument ;  and  if  this  were  a  finished 
and  perfect  paper,  I  a^ree  to  that  position ;  but  is  this  a  finished  and 
complete  paper?  Lookmg  at  the  paper,  is  it  such  a  one  as  to  need  no 
extrinsic  evidence  to  support  it  ?  The  paper  is  incomplete  and  unfinish- 
ed, it  has  no  date  nor  signature,  and  the  name  of  the  testator  does  not 
appear  in  it;  and  the  court,  before  it  pronounces  for  such  an  instrument, 
must  be  satisfied  that  by  so  doing  it  would  be  carrying  into  efiect  the 
real  intentions  of  the  deceased.  On  the  face  of  this  paper  it  does  not 
appear  that  the  deceased  clearly  understood  what  his  own  meaning  was ; 
it  he  did  so,  why  did  he  not  make  it  more  intelligible  ?  But  when  asked 
by  Mr.  Reynolds,  who  did  not  understand  him,  for  an  explanation,  he 
extended  his  arms  and  said,  "You  are  my  executor,  take  it  all — all 
amongst  you."  Yet  the  evidence  of  Sir  Robert  Chermside,  shows  that 
the  deceased  intended  the  legacies  to  Mrs.  Johnson  and  Miss  Bearcroft 
to  stand,  but  Sir  Robert  understood  the  deceased  to  mean  that  all  the 
rest  was  to  go  to  Mr.  and  Mrs.  Reynolds.     If  the  deceased's  capacity 


396  MuRRAT  V.  M^Inbrhbnt.  T.  T.  1837. 

was  so  perfectly  clear  and  unclouded  as  this  witness  represents,  how  was 
it  that  he  did  not  fully  explain  what  he  meant  by  "  sink  all  amongst 
yourselves?"  Nothing  could  have  been  more  easy  than  to  say,  "  I  mean 
you  to  have  the  resioue  which  I  have  bequeathed  by  will  to  the  East 
India  Company ;''  and  had  the  deceased  explained  himself  to  that  effect 
in  clear  terms,  the  court  would  have  held  that  he  had  sufficient  capacity. 
But  looking  at  all  the  circumstances,  there  is  not  sufficient  evidence  to 
satisfy  me  that  this  paper  contains  the  real  wishes  of  the  deceased,  and 
that  I  should  not,  by  pronouncing  for  it,  defeat  his  intentions ;  I  must, 
therefore,  pronounce  against  the  validity  of  No.  2. 

The  paper,  No.  3,  contains  the  bequest  of  100/.  to  his  servant,  George 
Chenery.  If  this  paper  stood  alone,  the  court  would  have  no  difficulty 
in  pronouncing  for  it,  it  having  no  bearing  upon  the  disposition  contain- 
ed in  the  will,  and  being  expressed  in  terms  which  exclude  all  uncer- 
tainty. Having,  however,  no  doubt  that  the  deceased  intended  this 
legacy  for  his  servant,  and  being  satisfied  that  he  had  capacity  sufficient 
for  such  an  act,  and  the  intentions  of  the  deceased  being  clear  upon  the 
face  of  this  instrument,  I  shall  pronounce  for  its  validity.  There  may  be 
an  apparent  inconsistency  in  the  court  deciding  for  the  sufficiency  of 
capacity  of  the  deceased  for  one  paper,  and  for  his  insufficiency  as  to 
the  other,  both  being  drawn  up  at  the  same  time.  If  the  expressions  in 
No.  2  had  been  equally  clear  with  those  in  No.  3,  the  court  would  have 
found  no  difficulty  in  decreeing  probate  of  that  paper  also,  but  the  terms 
in  which  these  instruments  are  clrawn  up,  form  the  grounds  upon  which 
the  court  has  come  to  this  determination. 


MURRAY  and  MALING  against  M'INERHENY  and  IMPEY.— 

p.  676. 

A.  and  B.  baying  appointed  C^  their  attorney,  for  the  pnrpoae  of  taking  administration  with  the 
will  annexed  of  D^  for  their  ose  and  benefit,  and  C^  having  taken  out  auch  administration, 
and  entered  into  the  lu ual  bond  with  two  sureties.  The  court  refused  to  permit  the  bond  to 
be  attended  with  for  the  purpose  of  being  put  in  suit  against  the  sureties  by  A.  and  B^  they 
never  having  called  for  an  inventory  and  account  from  C.,  and  having  given  him  three  years 
to  pay  the  balance  which  was  due  to  them  under  the  administration,  and  he  having  in  the 
mean  Ume  died  insolvent 

This  was  an  application  to  the  court  to  permit  an  administration  bond 
to  be  delivered  out  of  the  registry  for  the  purpose  of  being  put  in  suit  at 
law  against  the  sureties,  under  the  following  circumstances. 

James  Murray,  the  deceased  in  the  cause,  died  on  the  12th  of  March, 
1804.  By  his  will  he  left  the  whole  of  his  property  (except  his  watch, 
uniform  and  clothes)  to  his  two  children,  Richard  Rackett  Murray,  and 
Harriet  Augusta  Mating,  widow,  then  minors ;  no  executor  was  appoint- 
ed by  the  will.  In  March,  1806,  administration,  with  the  will  annexed, 
was  granted  to  Charlotte  Dick,  (wife  of  Wm.  Dick,  Esq.)  as  the  guar- 
dian of  the  children,  for  their  use  and  benefit ;  this  administration  expired 
in  1816,  upon  Mrs.  Maling  attaining  her  majority.  In  1830,  adminis- 
tration de  bonis  non  was  granted  to  Humphrey  Donaldson,  as  the  attorney, 
and  for  the  sole  use  andl)enefit  of  Mrs.  Maling  and  Mr.  Murray,  they 
being  in  India ;  the  usual  bond  was  then  executed  by  Mr.  Donaldson, 
and  Al'Inerheny  and  Impey,  his  sureties,  (the  parties  now  proceeded 
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against.)  In  1833,  upon  Mrs.  Maling  and  Mr.  Murray's  arrival  in  this 
country,  they  applied  to  Donaldson  to  account,  and  to  deUver  over  the 
balance  of  the  deceased's  effects  (800/.)  to  them  ;  in  answer  to  this  appli- 
cation, Donaldson  stated,  by  letter,  his  inability  to  pay  over  the  balance 
at  that  time,  but  that  he  expected  to  be  able  to  do  so  at  the  expiration  of 
three  years,  from  the  profits  of  an  office  to  which  he  had  been  appointed 
in  Western  Australia ;  in  answer  to  this,  Mr.  Murray,  on  the  16th  of 
May,  1833,  wrote  a  letter  to  Donaldson,  wherein  he  consented  to  waive 
any  demand  against  him,  at  that  time,  foe  the  balance,  and  to  await  the 
expiration  of  the  three  years,  "  in  the  hope  that  the  money  (the  balance 
in  question)  would  then  be  forthcoming." 

Donaldson  left  this  country  on  the  16th  of  December,  1833,  and  died 
insolvent  in  May,  1835.  No  administration  had  been  taken  out  to  his 
effects. 

In  Michaelmas  Tei;m,  1836,  a  decree  at  the  suit  of  Mr.  Murray  and 
Mrs.  Maling,  was  served  on  M'Inerheny  and  I mpey,  alleging  that  Donald- 
son had  possessed  himself  of  800/.,  that  he  had  died  insolvent^  that  he 
had  not  exhibited  an  inventory  or  rendered  an  account,  and  calling  on 
them  to  show  cause  why  the  bond  should  not  be  produced  in  any  action 
at  law,  &c. 

In  the  course  of  the  proceedings  Mr.  M*Inerheny  died. 

The  Queen-s  Advocate  and  Phillimore,  for  Mr.  Impey,  resisted  the 
application  on  three  grounds  : 

First. — That  Donaldson  being  the  attorney  of  the  parties  now  pro- 
ceeding, it  was  not  competent  to  them  to  sue  his  sureties ;  that,  although 
they  might  be  liable  to  the  archbishop,  yet,  with  regard  to  the  parties 
before  the  court,  the  act  of  their  attorney  was  their  own  act,  by  the 
power  of  attorney  they  bound  themselves  to  ratify  and  confirm  what 
their  attorney  did ;  that  there  was  no  instance  in  which,  under  similar 
circumstances,  the  sureties  had  been  proceeded  against. 

Second. — That  the  parties  having  given  Donaldson  (the  principal) 
three  years  to  pay  the  money  in,  without  the  knowledge  of  the  sureties, 
amounted  in  law  to  a  discharge  of  their  liability ;  and  they  cited  the 
following  cases : — 

As  to  the  time ;  Nisbet  v.  Smith,  (2  Brown,  C.  C.  579,)  Skip  v.  Hueyf 
(3  Atkyns,  91,)  Rees  v.  Berrington^  (2  Ves.  Junr.  540,)  Law  v*  £.  /. 
Company,  (4  Ves.  824,)  Samudl  v.  Howarth,  (3  Merivale,  272.) 

Tnat  compounding  with  an  acceptor  discharges  the  indorser  of  a  bill ; 
Ez  parte  Smith,  (3  Brown,  C.  C.  1.) 

That  composition  with  the  principal  discharges  the  surety ;  Ex  parte 
Gifford,  (6  Ves.  805,)  Boultbee  v.  Stuhbs,  (18  Ves.  20.) 

Third. — That  there  had  been  no  breach  of  the  bond ;  no  inventory 
having  been  called  for,  and  no  decree  made  by  the  judge. 

Lushington,  contra. — The  point  is,  whether  there  has  been  a  breach 
of  the  bond ;  the  party  having  applied  800/.  to  his  own  use,  had  clearly 
committed  a  breach  of  the  condition,  "  well  and  duly  to  administer"  the 
deceased's  effects  ;(a)  a  breach  was  also  committed  in  not  having 
exhibited  an  inventory  or  rendered  an  account  within  the  time  limitlSed 
by  the  bond.(6) 

With  regard  to  the  administrator  acting  by  power  of  attorney,  there 

(a)  Archbishop  of  Canterbury  against  Robertson,  1  Crom.  &  Mee.  690;  3  Tyrwb.  390. 
ib)  Wiliiaou's  Eiors.,  365,  and  the  caiea  there  referred  to. 
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can  be  no  semblance  of  reason  in  suggesting  that  the  sureties  are  on  that 
account  released  from  responsibility. 

And  on  the  other  point,  as  to  time  being  given  to  Donaldson,  the  cases 
referred  to  do  not  apply,  unless  where  a  sum  of  money  was  due  at  a 
particular  time ;  but  in  this  case  the  responsibility  was  a  continuing  one, 
and  subsisted  until  the  whole  duty  was  performed* 

Sir  Herbert  Jen ver. 

The  essential  obligation  of  the  bond  is  to  exhibit  an  account  of  pay* 
ments  and  receipts ;  until  this  is  done,  there  is  no  coutiat  of  any  residua 
to  be  disposed  of:  but  in  this  case,  Donaldson,  the  administrator,  bad 
never  been  called  upon  to  exhibit  his  account ;  on  the  contrary,  Mr. 
Murray,  for  himself  and  prima  facie  for  his  sister,  had  not  only  not  taken 
any  steps  in  order  to  obtain  an  account,  but  had  given  the  administrator 
a  term  of  three  years  before  the  money  was  to  be  called  for.  Under 
these  circumstances^  the  parties  interested  having  shown  such  a  degree 
of  acquiescence  in  the  non-payment  of  the  money,  it  would  be  inequitable 
at  this  time  to  call  upon  the  surety. 

Application  rejected. 


WALCOTT  against  (XJHTERLONY,  Baronet,  by  his  Guardian.— 

p.  580. 

The  deoeased  hvi'mg  nnde  a  will,  which  ^be  deposited  with  one  of  the  execatorp,  ctnsed  a 
letter  to  be  written,  deairiog  Uiat  the  will  plight  be  destroyed.  The  executor  did  not  destroy 
the  will,  and  the  deceased  was  not  informed,  down  to  the  time  of  her  death,  whether  the  will 
had  been  destroyed  or  not;  but  died  witliout  having  altered  her  intention  to  revoke,  and  in 
the  belief  that  she  had  done  so. 

Held  to  be  a  revocation. 

Thb  question  in  this  case  was,  whether  the  will  of  Charlotte  Ann 
Montgomerie  Ochterlony,  late  of  the  city  of  Edinburgh,  spinster,  deceas'- 
ed,  was  revoked  or  not?  The  suit  was  brought  by  Captain  John 
Edward  Walcott,  one  of  the  executors  named  in  the  will,  against  Sir 
Charles  Metca If  Ochterlony,  Baronet,  the  brother,  and  only  next  of  kin 
of  the  deceased,  a  minor,  acting  by  his  guardian. 

The  allegation  on  behalf  of  Sir  Charles  Metcalf  Ochterlony,  setting 
up  the  revocation  of  the  will,  pleaded  in  substance  as  follows  : — 

First. — The  death  of  the  parly  on  the  19th  of  June,  1886,  leaving 
Sir  Charles  Metcalf  Ochterlony,  her  brother  and  only  next  of  kin,  and 
that  her  property  amounted  to  between  two  and  three  thousand  pounds. 

Second. — Her  arrival  from  )ndia,  and  her  residence  with  Captain  and 
Mrs.  Walcott,  and  also  with  the  family  of  Mr.  George,  until  she  went  to 
Scotland  in  May,  1834,  to  the  house  of  John  Ross,  Esq.,  at  Cupar  An- 
gus, and  in  November  in  the  same  year,  her  going  to  lodge  at  the  house 
of  a  Mrs.  Bogle,  with  whom  she  thereby  first  became  acquainted. 

Third. — That  about  the  dOth  of  April,  1634,  she  wrote  out  her  own 
will,  and  executed  the  same  in  the  presence  of  witnesses,  and  thereof 
appointed  James  George,  Esq.,  John  Edward  Walcott,  Esq.,  and  John 
Ross,. Esq.,  executors;  also,  that  she  wrote  to  the  said  John  Edward 
Walcott,  earnestly  entreating  him  to  accept  the  office  of  executor,  and 
also  stating  that  she  had  deposited  her  will  with  the  said  James  George* 
but  adds,  '*  I  have  a  copy,  so  I  can  alter  it  at  any  time,  and  the  last 
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made  would,  of  coarse,  be  the  one  acted  on,  if  properly  signed  and 
sealed." 
Fourth. — Exhibited  the  letter. 

Fifth. — That  in  April  and  May,  1835,  the  deceased  was  suffering 
under  a  disease  of  the  heart,  and  that  her  medical  attendants  forbad  her 
writing.  That  during  such  time,  she  frequently  spoke  to  Mrs.  Bogle 
about  her  will,  and  expressed  to  her  her  intention  to  have  it  destroyed, 
stating,  **it  was  now  of  no  use,"  that  in  pursuance  of  such  intention  she 
directed  Mrs.  Bogle  to  write  a  letter  to  Charlotte  Ann  Walcott,  the 
wife  of  Captain  Walcott,  to  request  that  she  would  write  to  Mr.  George, 
and  request  him  to  destroy  the  will ;  that  Mrs.  Bogle  accordingly,  on 
the  2d  of  May,  1835,  wrote  to  the  said  Charlotte  Ann  Walcott,  a  letter, 
in  which  were  the  following,  among  other  words,  "  your  niece  desires 
her  afiectionate  love  to  you  and  her  uncle,  and  wishes  you  to  write  to 
her  friend  Mr.  George,  and  request  him  to  destroy  a  will  of  hers  that 
she  committed  to  his  keeping,  she  says  that  it  has  been  much  in  her 
thoughts  for  sometime,  and  wishes  it  might  be  destroyed  without  delay." 
That  upon  the  said  letter  being  read  by  Mrs.  Bogle  to  the  deceased,  she 
approved  thereof,  and  it  was  by  her  direction  addressed,  and  sent  to 
Mrs.  Walcott  on  the  fourth,  and  received  by  her  on  the  sixth  of  the  said 
month,  &c. 

Sixth.— Exhibited  the  letter. 

Seventh. — That  at  the  time  of,  or  immediately  subsequent  to  the 
writing  of  the  aforesaid  letter,  the  said  deceased  delivered  to  the  said 
Mrs.  Bogle  a  sealed  packet,  containing,  as  she  then  informed  her,  a 
copy  of  the  aforesaid  will  in  the  possession  of  Mr.  George,  and  made 
Mrs.  Bogle  solemnly  promise  to  put  it  in  the  fire  without  perusing  it,  the 
moment  she  heard  of  the  destruction  of  the  original. 

Eighth. — That  on  the  6th  of  May,  immediatelv  after  the  receipt  of 
the  letter  by  Charlotte  Anne  Walcott,  Captain  Walcott  wrote  to  Mr. 
George,  informing  him  of  the  wishes  of  the  deceased,  as  contained  in 
the  letter  of  Mrs.  Bogle,  that  in  reply,  Mr.  George  wrote  a  letter  to 
Captain  Walcott,  wherein,  among  other  things,  he  wrote,  ••  would  you  or 
myself  venture  to  destroy  a  will  made  by  a  person  in  perfect  health  of 
body  and  mind,  by  the  desire  of  a  third  party,  when  the  maker  is  in  such 
a  reduced  state  as  to  be  scarcely  sensible  of  what  her  wishes  are  ?  I 
enclose  it  to  you,  my  dear  sir,  as  her  nearest  connexion,  and  shall  be 
perfectly  satisfied  with  your  destroying  it,  or  by  your  forwarding  it  to 
Charlotte,  which  I  think  will  be  the  most  regular  and  safe  way ;"  that  in 
a  postscript  to  the  said  letter,  he  added,  **  I  find  the  will  is  too  heavy  for 
a  frank,  I  will  get  an  oflSce  frank,  or  forward  it  per  coach  to-morrow ;" 
but 'that  he  did  not  forward  it  until  the  14lh  of  the  said  month. 
Ninth. — Exhibited  the  letter. 

Tenth. — That  though  intelligence  of  the  destruction  of  the  said  will 
could  not  reach  the  deceased  for  several  days  after  sending  the  said 
letter  of  the  2d  of  Mav,  her  anxiety  to  have  the  said  will  destroyed, 
increased ;  and  in  further  pursuance  of  such  her  wishes  and  intention, 
that  the  said  will  should  be  forthwith  destroyed,  she  directed  Mrs.  Bogle 
to  write  to  Mr.  George,  himself ;  that  she  accordingly,  on  the*8th  of 
May,  wrote  to  him  a  ktter,  containing,  amongst  other  things,  the  follow- 
ing words :  "  In  my  last  letter  to  Mrs.  Walcott,  I  was  desired  by  my 
young  invalid  to  tell  her  to  write,  and  request  you  to  destroy  a  will  that 
•he  committed  to  your  care,  the  copy  of  which  she  possesses,  she  meant 
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to  give  you  her  reasons  whenever  she  can  write.  She  tells  me  that  it 
annoyed  her  very  much  during  her  serious  illness,  because  there  is  much 
in  it,  she  says,  that  is  now  of  no  use."  That  upon  the  said  letter  beinff 
read  by  the  said  Mrs.  Bogle  to  the  deceased,  she  approved  thereof,  and 
it  was  by  her  direction  forwarded  and  sent  to  Mr.  George ;  that  he  duly 
received  it  on  the  13th  of  May,  and  on  the  following  day  endorsed  on 
the  envelope  of  the  will  of  the  deceased,  the  following  words :  "  this 
will  to  be  destroyed,  as  per  Mrs.  ^ogle's  letter  to  Captain  Walcott  and 
J.  George,"  date,  8th  May,  J.  George,  London,  14th  of  May,  1835. 

Eleventh. — Exhibited  the  letter. 

Twelfth.— That  on  the  13ih  of  May,  1835,  Mr.  George  wrote  a  letter 
to  Mrs.  Bogle,  and  amongst  other  things,  expressed  himself  as  follows : 
Tell  dear  Charlotte,  her  instructions  respecting  her  will  shall  be  attended 
to,  but  she  had  only  to  write  these  few  words,  *  I  hereby  revoke  all 
wills  made  to  this  date,'  which  would  have  been  sufficient.  It  is  quite 
unnecessary  for  the  dear  girl  to  give  any  reasons  for  destroying  the 
document.  That  George  sent  the  letter  by  a  private  bearer,  and  the  same 
was  not  received  by  Mrs.  Bogle  until  the  lOtn  of  August,  after  the  death 
of  the  deceased. 

Thirteenth. — Exhibited  the  letter. 

Fourteenth. — That  on  the  14th  of  May,  Mr.  George  ti;ansmitted  the 
will  by  parcel,  to  Captain  Walcott,  at  Bath,  who  duly  received  the  same, 
and  that  on  the  10th  of  June  following,  he  forwarded  the  same  in  a 
letter,  addressed  to  the  deceased,  in  which  letter  he  wrote  as  follows: 
'*  I  never  think  it  satisfactory  to  employ  other  hands  than  one's  own  in 
the  destruction  of  papers  of  importance.  On  Mr.  George,  therefore, 
forwarding  me  your  will,  I  determined  to  wait  an  opportunity  of  trans- 
mitting it  to  you  which  has  just  offered  through  the  hands  of  Miss 
Blackmore,  on  her  way  from  Bath  to  Edinburgh." 

Fifteenth. — Exhibited  the  letter. 

Sixteenth. — That  Mr.  George,  in  a  letter  dated  the  14th  of  May, 
addressed  to  Mrs.  Bogle  apprised  her  of  the  writing  and  sending  the 
letter  of  the  13th  of  May  be/ore  mentioned,  which  information  was  made 
known  to  the  deceased.  That  she,  in  consequence  of  not  hearing  from 
Captain  Walcott  or  receiving  the  letter  of  the  13th  of  May,  declared  to 
Mrs.  Bogle  that  she  would  have  again  pressed  the  subject  upon  their 
attention,  but  that  she  expected  that  the  letter  written  by  Mr.  George, 
dated  the  13th  of  May,  would  announce  cither  the  destruction  of  the 
will  or  contain  the  will  itself,  for  the  purpose  of  enabling  the  deceased 
herself  to  destroy  it.  That  shortly  prior  to  her  death,  the  deceased  ex- 
pressed a  wish  and  intention  of  making  a  new  will  revocatory  of  the 
will  pleaded  in  this  cause,  but  was  dissuaded  therefrom  by  the  said  Mrs. 
Bogle,  who  informed  her  that  as  the  will  would  be  destroyed,  it  was 
unnecessary  for  her  to  make  another,  and  that  her  brother,  the  said 
Sir  Charles  Metcalf  Ochterlony,  would  be  her  heir  without  a  will,  and 
that  the  deceased  a'^sented  to  and  acted  upon  such  representations  of  the 
said  Mrs.  Bogle. 

Seventeenth. — Exhibited  the  letter. 

Eighteenth. — That  on  or  before  the  seventh  day  of  June,  1835,  Sir 
Charles  Metcalf  Oqhterlony  went  to  visit  his  sister,  the  deceased,  at  her 
lodgings  in  Edinburgh,  and  remained  with  her  until  the  ninth  of  the 
month,  being  the  day  of  her  decease.  That  during  such  time  no  com- 
munication was  made  either  by  the  deceased  or  Mrs.  Bogle  to  him. 
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respecting  the  deceased^s  property,  or  her  said  will,  or  her  desire  for  the 
revocation  thereof. 

Nineteenth. — That  the  disease  of  which  the  deceased  died,  was  an 
affection  of  the  heart,  and  her  death  was  very  sudden.  That  in  order  to 
avoid  her  being  agitated,  her  medical  attendants  advised  her  to  abstain 
from  writing  or  reading,  or  attending  to  business.  That  during  the  pre- 
mises, the  deceased  was  of  sound  mind,  &c. 

Twentieth. — Was  the  usual  concluding  article. 

This  allegation  was  opposed,  and  it  was  contended,  in  opposition  to 
it,  by  The  Queen^a  Advocate  and  Nichdl,  that  if  all  the  facts  were 
proved,  the  will  in  question  was  not  revoked,  that  the  declarations  of  the 
deceased  did  not  amount  to  more  than  an  intention  to  revoke  at  a,  future 
<me,  which  even  b^ore  the  Statute  of  Frauds  would  not  have  been  a  good 
revocation.  CranveU  v.  Sanders^  (Cro.  Jac  497.)  But  the  twenty- 
second  section  of  the  Statute  of  Frauds  (29  Car.  2,  c.  3,)  it  is  submitted 
is  decisive  of  the  point ;  it  enacts,  **  that  no  will  in  writing,  &c.,  shall  be 
repealed  by  any  words,  or  will  by  word  of  mouth  only,*'  &c.  There  is 
no  act  done  in  this  case  by  the  deceased,  is  it  not  an  attempt  to  repeal 
by  words? 

Lushington  and  Haggard,  contra. 

Court. 

At  present  I  am  not  prepared  to  say,  that  under  the  circumstances 
stated  in  this  allegation,  a  revocation  could  not  be  effected ;  on  the  other 
hand,  without  seemg  the  evidence,  I  cannot  say  what  may  be  the  resulL 
I  shall  admit  the  allegation,  without  giving  any  opinion  as  to  the  result. 

Witnesses  were  afterwards  examined,  and  the  cause  was  argued  on 
the  19th  of  July,  1837. 

Sir  Herbert  Jennbr. 

Charlotte  Anne  Montgomerie  Ochterlony,  the  deceased  in  this  case, 
died  at  Edinburgh,  on  the  9th  of  June,  1835,  of  the  age  of  twenty-three 
years,  leaving  an  only  brother,  Sir  Charles  Metcalf  Ochterlony,  Baronet, 
her  only  next  of  kin.  On  the  30th  of  April,  1834,  the  deceased,  when  in 
London,  with  her  own  hand  made  her  will,  of  which  she  appointed 
James  George,  John  Edward  Wallcott,  and  John  Ross  executors.  This 
will  was  deposited  with  Mr.  George  for  safe  custody ;  and  the  question 
is,  whether,  under  the  circumstances  of  this  case,  tnat  will  is  revoked  ? 
In  November,  1834,  the  deceased  went  to  lodge  at  the  house  of  a  Mrs. 
Bogle,  in  Edinburgh,  where  she  continued  until  her  death.  In  April, 
1835,  it  appears  that  she  was  attacked  with  a  disease  of  the  heart,  of 
which  she  ultimately  died ;  and  her  medical  attendants  directed  that  she 
should  not  be  suffered  to  write  or  read,  or  attend  to  business,  in  order 
that  she  might  not  be  agitated. 

In  the  beginning  of  May,  1835,  Mrs.  Bogle,  by  the  deceased's  desire, 
wrote  to  Captain  Walcott's  wife  at  Bath  requesting  her  to  get  her  hus- 
band to  write  to  Mr.  George,  directing  him  to  destroy  the  deceased's 
will.  Captain  Walcott  accordingly  wrote  to  Mr.  George,  but  he  declined 
to  destroy  the  will,  but  sent  it  to  Captain  Walcott  that  he  might,  if  he 
thought  proper,  destroy  it  or  forward  it  to  Miss  Ochterlony.  Captain 
Walcott,  it  appears,  on  the  10th  of  June,  enclosed  the  will  in  a  letter  to 
tlie  deceased,  which  he  forwarded  by  a  lady  who  was  going  from  Bath 
to  Edinburgh,  but  the  deceased  died  before  the  will  arrived.  It  appears 
that  up  to  the  time  of  her  death,  the  deceased  expressed  her  anxiety  that 
the  will  should  be  destroyed,  and  stated  to  Mrs.  Bogle  that  she  would 
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make  a  new  will  in  order  to  revoke  the  former,  but  that  Mrs.  Bogle  dis- 
suaded her  from  so  doing,  informing  her  that  as  the  will  would  be 
destroyed  it  was  unnecessary  to  make  a  new  one.  * 

It  is  proved  by  Mrs.  Bogle,  that  the  letters  were  written  by  the 
deceased's  direction,  and  that  the  passages  relating  to  the  destruction  of 
the  will  were  read  over  to  and  approved  of  by  her.  Now,  although  look- 
ing  at  the  contents  of  the  will,  there  was  no  reason  to  suppose  that  the 
deceased  would  depart  from  it ;  yet  improbability  must  give  way  to  facts, 
and  there  is  no  ground  to  suspect  that  Mrs.  Bogle,  who  was  ignorant  of 
the  contents  of  the  will,  had  any  interest  or  bias  in  respect  to  it. 

The  first  question,  therefore,  on  the  facts  she  deposed  to  is,  what  was 
the  intention  of  the  deceased  t  There  could  be  no  doubt  of  her  animus 
revocandi,  and  having  established  this  point,  what  does  the  law  require 
to  give  effect  to  such  intention  ? 

The  Statute  of  Frauds  provides  that  no  will  in  writing  of  personal 
estate  shall  be  repealed,  nor  any  clause  or  bequest  therein  altered  or 
changed  by  any  words^  is  this  a  revocation  by  words  ?  I  apprehend  not ; 
the  deceased  did  not  say,  "  I  revoke  my  will,"  but  in  effect  says,  "  Mr. 
George  is  in  possession  of  my  will ;  I  am  not  able  to  destroy  it  myself, 
but  I  desire  that  he  will  destroy  it ;''  and  this  amounted  to  a  present 
intention  absolutely  to  revoke,  which  was  written  down  at  the  time, 
approved  of  by  the  deceased,  and  by  her  direction  communicated  to  the 
person  in  whose  custody  the  will  was ;  it  was  an  absolute  direction  to 
revoke,  reduced  into  writing  in  the  deceased's  lifetime.  There  is  nothing 
in  the  Statute  of  Frauds  which  prevents  such  revocation  having  eilect, 
and  it  is  clear  that,  prior  to  that  statute,  a  will  might  be  so  revoked. 
Further,  the  deceased  subsequently  directed  a  letter  to  be  written  to  Mr. 
George,  intimating  that  she  would  give  her  reasons  thereafter,  and 
evinced  anxiety  for  a  reply  to  that  letter  down  to  the  time  of  her  death ; 
there  can  be  no  doubt  that  she  died  in  the  intention  to  revoke  the  will, 
and  in  the  belief  that  it  was  revoked. 

I  am  of  opinion,  that  the  will  in  this  case  is  revoked,  and  that  the 
deceased  is  dead  intestatc.(a) 

(a)  See  Doe  dem.  Reed  ogainst  ITarrtt,  8  Ad.  Sl  Ell.  p.  1,  S.  C.  4  N.  &  P.,  which  was  a  ques- 
tion as  to  the  revocation  of  a  will  as  to  copyhold  estate.  The  same  case  as  **  Hdrrxe  against 
Reed^  was  depending  in  this  court,  but  was  ultimately  compromised. 


In  the  Goods  of  SARAH  SOPHIA  SOAMES  MONDAY,  deceased.— 

p.  590. 

Administration  with  will  annexed,  as  executed  in  pursuance  of  a  power  refused,  the  power  not 

being  before  tlie  ooart 

The  deceased  died  a  widow  on  the  11th  of  March,  1836,  having 
during  coverture  with  Joseph  Monday,  her  late  husband,  duly  executed^ 
as  alleged,  her  last  will  and  testament,  in  pursuance  of  a  ]X)wer  under 
her  marriage  settlement.     By  the  said  will,  Joseph   Monday  was  ap- 

Eointed   sole  executor,  and  the  whole  of  the  separate  property  was 
et]ueathed  to  him,  with  the  exception  of  a  small  legacy.    He  died  in  the 
lifetime  of  the  deceased. 

The  King^s  Advocate. — ^Upon  affidavits,  stating  that  the  deceased  died 
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without  any  known  relation,  and  that  the  usual  advertisements  had  been 
made,  prayed  administration  with  the  will  annexed  to  be  granted  to 
George  Maule,  Esq.,  the  nominee  of  the  crown;  but  there  being  no 
proof  that  the  will  was  executed  agreeably  to  the  power;  neither  the 
settlement  nor  a  copy  of  it  being  before  the  court,  the  motion  was 
rejected. 


In  the  Goods  of  JEAN  EUGENE  LAMONTAGNE  BOURGET, 

deceased,  p. — 691. 

A  party  having  died  iniane,  leaving  a  will,  which  upon  tha  face  of  it  exhibited  marki  of  ion- 
nity,  the  court  granted  Ytdministration  of  the  effects  of  the  deoeaaed  aa  dead  intestate,  but 
directed  the  will  to  be  deposited  in  tlie  registry. 

The  deceased  in  this  case,  a  native  of  Nantes  in  France,  and  lately 
a  planter  in  the  island  of  Mauritius,  died  on  the  23rd  of  February,  1835, 
in  London,  a  bachelor,  leaving  his  mother  and  two  sisters,  his  next  of 
kin.  'The  deceased  having  become  insane,  his  property  (about  4000/.) 
by  the  advice  of  Mr.  Capper,  of  the  Alien  office,  was  placed  in  the  hands 
of  Messrs.  Rothschild  for  safe  custody.  After  the  deceased's  death  a 
will  in  very  incoherent  terms  was  found  about  his  person,  addressed  to 
the  Lord  Mayor. 

AddamSf  upon  affidavits  to  the  above  effect,  prayed  administration  to 
be  granted  to  the  mother  as  in  intestacy. 

The  Court  having  no  doubt  from  the  affidavits,  and  upon  the  face  of 
the  paper  itself,  that  the  deceased  was  insane,  granted  the  motion,  but 
directed  the  paper  to  be  left  in  the  registry,  in  order  that  any  one  having 
an  interest  might  propound  it,  if  he  should  think  fit  so  to  do. 


In  the  Goods  of  THOMAS  WILLIAM  BARKER,  deceased.— p.  592. 

Where  a  party  has  the  fight  to  the  administration  under  the  statute,  he  must  be  cited  or  con- 
sent, before  the  court  will  grant  administration  to  a  third  party. 

The  deceased  died  intestate,  a  bachelor,  leaving  his  lawful  father  him 
surviving,  who  had  not  taken  out  letters  of  administration  to  the  de- 
ceased's effects. 

Luskington  moved  the  court  to  grant  administration  to  a  third  party, 
limited  only  to  property  in  which  the  father  of  the  deceased  had  no  inte- 
rest ;  the  father  had  not  been  cited. 

Court. 

The  father  is  entitled  by  statute  to  the  administration,  although  he 
may  have  no  interest  in  the  property,  limited  to  which  this  administra- 
tion is  prayed.  Whenever  a  party  has  a  right  to  the  administration,  the 
court  always  requires  that  he  should  be  cited  or  consent* 

Motion  rejected. 
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In  the  Goods  of  FRANCIS  GARY,  deceased.— p.  692. 

No  peraon  being  able  to  make  the  ntnal  affidavit  aa  to  the  handwriting  of  the  deceaied ;  the 
same  having  been  oomparad  with  ngnatares  of  the  deceased,  and  ail  partiee  intereeted  con- 
senting, the  court  diepeneed  with  auch  affidavit 

Francis  Gart  died  on  the  5th  of  Decemberi  1836,  a  bachelor,  leavins 
two  nephews  and  a  niece,  his  only  next  of  kin,  the  only  persons  entitled 
in  distribution  in  case  he  had  died  intestate. 

He  left  a  will  and  three  codicils,  all  in  his  handwriting,  of  which  he 
appointed  his  niece,  Mary  Ann  Garey,  and  his  nephew,  George  Garey, 
executors.  Neither  the  wills  nor  codicils  were  executed  in  the  presence 
of  witnesses,  and  no  parties  could  be  found  who  could  make  the  usual 
affidavit  as  to  the  deceased's  handwriting. 

Haggard. — Upon  the  affidavit  of  Mr.  Gharles  Pain,  a  solicitor,  ]who 
had  compared  the  signatures  of  the  deceased  to  the  papers  before  the 
court,  with  his  signature  to  a  deed  of  assignment  ([made  in  1826,  in  Mr. 
Paints  presence,  and  which  was  the  only  occasion  on  which  he  had 
seen  the  deceased  write,)  and  which  he  deposed  as  to  his  belief  of  their 
being  made  by  the  same  person  :  and  upon  the  affidavit  of  Mr.  Goldney, 
a  stockbroker,  who  had  compared  the  signatures  in  question  with  those 
of  the  deceased  in  the  dividend  book  at  the  Bank  of  England,  and  upon 
the  consent  of  all  parties  interested,  moved  the  court  to  grant  probate, 
which  was  grantea  accordingly. 


MAYHEW  and  Others  against  NEWSTEAD— p.  693. 
In  the  Goods  of  MARY  NEWSTEAD,  Widow,  deceased. 

The  ezecntor  and  iiniveraal  legatee  under  a  will,  having  aaaigned  his  interest  to  trosteea  for  the' 
benefit  of  hii  creditors,  administration  with  will  annexed  granted  to  two  of  the  trustees,  he 
having  been  first  cited. 

Mart  Newstead,  widow,  died  in  the  year  1831,  having  made  her 
last  will  and  testament  in  writing,  bearing  date  the  31st  of  July,  1822, 
and  therein  appointed  her  son,  Joseph  Newstead,  sole  executor  and  uni- 
versal legatee.  The  son  having  become  embarrassed  in  his  circum- 
stances, on  the  3rd  of  October,  1835,  executed  an  assignment  of  all  his 
Jroperty  to  four  trustees  for  the  benefit  of  his  creditors.  On  the  2nd  of 
anuary,  1837,  a  decree  issued,  at  the  suit  of  the  trustees,  citing  the  son 
to  appear,  and  accept  or  refuse  probate  of  the  will  of  ahe  deceased,  or 
show  cause  why  letters  of  administration  with  the  will  annexed  should 
not  be  granted  to  them,  or  one  of  them ;  this  decree  was  personally 
served,  and  no  appearance  being  given, 

Addams  moved  the  court  to  grant  the  administration  to  the  trustees. 

Administration  with  the  will  annexed,  granted  to  two  of  the  trustees. 
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In  the  Goods  of  GEORGE  WATTS,  deceased.— p.  594. 

A  party  deceased,  haying  made  a  will,  who  was  afterwards  found  to  be  of  aniound  mind  from 
a  date  anterior  to  that  of  the  will ;  the  oourt  refused  upon  affidavit  and  consent  of  parties  on 
motion,  to  decree  such  party  to  be  dead  intestate,  there  being  nothing  on  the  &oe  of  the  will 
founding  to  folly. 

The  deceased  in  this  case,  in  June,  1827,  executed  a  will  and  codicil, 
which  were  attested  by  three  witnesses ;  a  few  months  afterwards,  under 
an  inquisition  of  lunacy,  he  was  found  to  be  of  unsound  mind,  and  to 
have  been  in  the  same  state  from  the  month  of  April,  1826,  a  time  pre- 
ceding the  date  of  the  will  and  codicil.  U]X)n  an  affidavit  of  these  cir- 
cumstances, and  on  the  consent  of  all  parties  interested,  except  a  few 
legatees  under  the  will  in  trifling  sums, 

Nicholl  prayed  administration  of  the  effects  of  the  deceased  as  dead 
intestate  to  be  granted  to  the  widow. 

Sir  Herbert  Jbnner. 

The  will  in  this  case  is  regularly  drawn  and  executed,  and  is  appa- 
rently as  sane  a  will  as  can  possibly  be,  it  is  a  perfect  instrument,  and 
there  is  nothing  on  the  face  of  it  sounding  to  folly.  How  can  the  court 
then,  on  mere  ex  parte  affidavits,  pronounce  against  such  a  paper  t  The 
consent  of  parties  interested  proves  nothing  ;  no  person's  consent  can 
make  a  ytiW  no  will  If  such  a  proceeding  were  cpuntenanced  by  the 
court,  it  might  open  a  door  to  fraud.  This  court  is  not  precluded  from 
an  investigation  of  the  circumstances  of  the  case  by  the  mere  verdict  of 
a  jury.  The  deceased  might  have  had  lucid  intervals,  and  the  will  and 
codicil,  as  in  Cartwright  v.  Cartwright,  (1  Phill.  90,)  may  have  been 
executed  in  one  of  such  intervals,  for  they  both  on  the  face  of  them,  bear 
marks  of  sanity. 

The  court  cannot  entertain  a  question  of  this  kind  in  its  present  shape. 

Motion  rejected. 


In  the  Goods  of  HENRY  HUTTON,  deceased.— p.  696, 

A  person  having  sailed  on  board  a  vessel  at  Manilla,  in  July,  1835,  on  a  voyage  to  London,  and 
the  vessel  never  having  been  since  heard  of,  nor  any  one  on  board,  presumed  to  be  dead. 

Hbnry  Hutton,  the  master  of  the  merchant  ship  Forth,  a  bachelor, 
sailed  from  the  port  of  London  in  the  month  of  November,  1834,  on  a 
voyage  to  Manilla,  where  he  arrived  on  or  about  the  20lh  of  May,  1835. 
In  the  month  of  July,  1835,  he  re-embarked  on  board  the  said  ship  from 
Manflla  on  his  return  to  London,  where  the  ship  was  expected  to  have 
arrived  in  about  four  months  afterwards,  but  neither  the  ship  nor  any 
person  on  board  have  since  been  heard  of.  The  ship  and  cargo  were 
insured,  and  the  underwriters  had  paid  as  upon  a  total  loss.  The  party 
bad  made  no  will. 

Phillimore^  under  these  circumstances,  submitted  that  the  party  must 
be  presumed  to  be  dead,  and  he  prayed  administration  of  his  efi^cts  to 
be  granted  to  his  mother  as  next  of  kin. 

The  court  granted  the  administration. 
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la  Aie  Goods  of  ROBERT  MURRAY,  deceased.— p.  596- 

A  bufband,  his  wi&,  and  child  having  periahed  together,  administration  granted  of  the  hm- 

band*8  effects  as  dead,  a  widower. 

Robert  M urhat,  together  with  his.  wife  and  only  child  proceeded  on 
a  voyage  from  Dublin  to  Quebeck,  on  board  the  barque  Emerald  of 
London,  in  the  month  of  October  last;  t>n  the  25th  of  the  said  moDth, 
during  a  severe  gale,  at  eleven  o'clock  at  night,  the  vessel  struck  the 
land. 

At  the  time  when  the  vessel  struck  the  land,  Murray  was  on  deck,  his 
wife  and  child  being  below  in  the  cabin,  Murrav  afterwards  went  below, 
and  shortly  after  the  vessel  again  struck  the  land  and  went  to  pieces, 
and  the  deceased,  his  wife  and  child  were  drowned. 

The  above,  circumstances  were  set  forth  in  an  affidavit  by  the  late 
mate,  who  survived.  The  deceased  left  a  will,  in  which  he  had  be* 
queathed  the  whole  of  his  property  to  his  wife. 

The  Court,  on  the  motion  of  Burnaby,  granted  administration  with  the 
will  annexed  to  the  next  of  kin  of  the  husband  as  dead,  a  widower; 
there  being  nothing  to  show  that  the  wife  survived,  the  next  of  kio  of 
the  wife  consenting. 


CONSISTORY  COURT  OF  LONDON. 

The  Office  of  the  Judge  promoted  by  WILLIAMS  against  HALL. — 

p.  597. 

Articles  for  brawling,  at  a  vestry  held  in  the  vestry  room  within  the  churchyard,  being  proved, 
the  court  suspended  the  defiuidant  ah  ingre$9u  eeeUti^  for  one  week,  but  did  not  ooodemn 
him  in  the  whole  costs,  in  consequence  of  irritating  expressions  having  been  proved  to  have 
been  used  by  the  promoter. 


^^at.        PREROGATIVE  COURT  OF  CANTERBURY. 

BUTLIN  against  BARRY.— p.  614. 

^^  /  A  will  being  drawn  by  a  solicitor,  in  which  a  considerable  legacy  was  given  to  himself  and  to 
^  ^t  the  medical  man  and  butler  of  the  deceased,  excluding  an  only  son,  the  presumption  of  law 
is  strong  against  the  act,  and  the  court  requires  strong  evidence  to  satisfy  it  that  the  act  is 
the  real  and  voluntary  act  of  the  testator.  Under  the  circumstances  sufficient  evidence  being 
given  of  the  capscity  of  the  deceased  and  of  his  knowledge  of  the  contents  of  the  instru- 
ment, the  court  pronounced  for  the  will,  and  condemned  the  son  in  costs  from  the  time  of 
giving  in  his  allegation. 

Upon  an  ullegation  pleading  the  instructions  for  the  drawing  op  and  the  execution  of  a  will, 
the  clerk  who  drew  the  will,  alUiough  he  knew  nothing  of  the  instructions  or  of  the  execo- 
tion,  is  a  competent  witness. 

The  clerk  in  a  solicitor's  office,  when  speaking  t6  facts  within  his  own  knowledge  may  refer  to 
the  **  office  journal*'  in  order  to  fix  the  dates  of  tliose  facts ;  but  cannot  speak  to  facts  (not 
within  his  knowledge)  from  entries  in  the  journal,  not  in  his  own  handwriting. 

m 

Judgment — Sir  Herbert  Jennbr. 

The  question  in  this  case  respects  the  validity  of  a  paper  propounded 
as  the  last  will  and  testament  of  Mr.  PendocK  barry,  lormerly  rleale,  of 
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ToUerton  Hall,  Nottinghamshire,  who  died  on  the  13th  of  March,  1833, 
at  the  age  of  between  seventy-five  and  seventy-six,  a  widower,  leaving 
behind  him  an  only  son,  Mr.  Pendock  Barry  Barry,  his  heir-at-law,  and 
the  only  person  entitled  to  the  personal  estate  of  the  deceased  in  case  he 
had  died  intestate.  The  deceased  was  tenant  for  life  of  landed  estates 
of  the  value  of  between  three  and  four  thousand  a-year,  to  which  the 
son  succeeded.  The  personal  property  amounts  to  about  thirteen  thou- 
sand pounds,  the  whole  of  which  is  given  by  the  will  propounded  to 
persons  who  are  in  no  degree  related  to  the  deceased.  The  will  is  dated 
on  the  14th  of  September,  1827,  and  it  purports  to  have  been  executed 
in  the  presence  of  three  witnesses,  the  Kev.  Leonard  Chapman,  (who 
died  in  the  lifetime  of  the  deceased,)  Dr.  Davidson,  and  Dr.  Marsden* 
who  attested  the  execution  of  it«  By  this  will  3000/.  are  given  to  the 
deceased's  butler,  Samuel  Whitehead,  who  had  lived  with  him  in  that 
capacity  since  1810,  and  300/.  to  Mrs.  Whitehead,  his  wife,  who  had 
been  housekeeper  to  the  deceased  since  1823;  3000/.  to  Mr.  Percy,  his 
solicitor,  and  2000/.  to  Mr.  Butlin,  his  medical  attendant,  together  with 
the  residue  of  the  property,  after  paymelit  of  some  small  legacies  to  the 
servants,  and  this  gentleman  is  appointed  sole  executor.  The  sum  of 
10,000/.  had  been  secured  on  the  real  estate  for  the  benefit  of  the  de- 
ceased's daughter,  and  to  this  the  deceased  succeeded,  on  the  death  of 
his  daughter,  intestate  and  a  spinster,  in  1821,  and  this  constituted  a 
charge  on  the  real  estate  in  exoneration  of  the  personally.  The  will  was 

J>repared  by  Mr.  Percy,  who  had  been  the  deceased's  agent  and  solicitor 
or  many  years,  and  was  executed  in  duplicate  in  his  office ;  it  is  pro- 
B funded  by  Mr.  Butlin,  the  executor,  and  is  opposed  by  Mr.  Barry 
arry,  the  son. 

.  The  proceedings  in  the  cause  commenced  in  1 833,  and  it  is  proper 
that  I  should  state  a  few  circumstances  accounting  for  the  delay  which 
has  occurred.  The  pleas  were  long,  and  objections  were  taken  to  some 
parts  of  the  evidence ;  many  of  the  objections  were  sustained  by  the 
court,  and  from  that  decision  of  the  court  an  appeal  was  interposed  to 
the  Privy  Council,  but  the  Judicial  Committee  pronounced  agamst  such 
appeal,  and  remitted  the  cause.(a) 

(a)  Tbeeante  came  on  ibr  hearing  on  the  30th  of  November,  1835,  and  was  continaed  for 
seTeral  days,  and  much  discnttion  took  place  as  to  the  admissibility  of  parts  of  the  depositions 
of  the  witnesses.  In  the  first  place  an  objection  was  taken  to  the  testimony  of  John  Gongb, 
the  managing  clerk  of  Mr.  I'ercy,  who  drew  the  will ;  he  had  been  examineid  on  Mr.  fiutltn's 
first  allegation,  which  pleaded  the  instructions  for,  and  the  execution  of  ihe  will ;  the  witnesf 
was  not  present  when  any  instructions  were  given,  nor  when  the  will  was  executed. 

Lu$kington  and  Addtant. 

The  first  objection  is,  that  Mr.  Gough  ought  not  to  have  been  examined  at  all  upon  this  plea, 
which  is  not  the  usual  common  oondidit  He  does  not  prove  that  the  will  was  drawn  after 
instructions  had  been  given ;  he  knows  nothing  of  instructions ;  nor  does  he  prove  execution, 
be  was  not  present  and  can  say  nothing  on  the  point  But  supposing  Mr.  Gough  to  be  a  com- 
petent witness  on  this  plea,  the  next  objection  is  to  parts  of  bis  deposition.  The  witness 
•peaks  to  instructions  being  given,  from  a  memorandum  written  by  Mr.  Percy,  if  this  were 
allowed  any  party  ooold  furnish  evidence  for  his  own  purposes ;  a  witness  cannot  refer  to  a 
memorandum  not  written  by  himself;  the  whole  comes  to  this,  the  witness  deposes  to  a  fact 
because  A.  B.  made  a  memorandum  to  that  effect.  In  this  case  there  are  no  instructions  from 
the  deceased,  and  the  party  himself  makes  a  memorandum,  in  order  to  supply  the  defect:  the 
witness  says,  **  none  of  the  entries  relating  to  the  deceased  are  in  my  handwriting  ;**  the  book 
then  was  not  admissible  ibr  the  purpose  of  refreshing  his  memory.  The  witness  ougbtonly  to 
depose  to  &ots  within  bis  own  knowledge,  or,  what  he  heard  from  the  deceaied  himself,  he  goes 
on  to  depose  **  by  reference  to  the  office  journal,**— this  is  inadmissible. 

The  King*9  Advocate  and  Phiilimore, 

The  allegation  on  which  this  witness  has  been  examined,  is  somewhat  different  from  a  con* 
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When  the  cause  agaia  came  on,  the  arguments  of  counsel  occupied 
several  days,  and  ihe  court  thought  it  to  be  its  duty  to  take  time  to  con- 
sider its  opinion,  rather  than  to  delay  proceeding  with  the  other  business* 

The  first  allegation  propounding  the  will  was  in  effect  a  common 
condiditf  pleading  in  substance  the  factum  and  execution;  an  additional 
article  being  necessary,  in  consequence  of  the  death  of  one  of  the  attest- 
ing witnesses— <»n  that  plea  four  witnesses  have  been  examined.  The 
first  allegation  on  behalt of  the  son  consisted  of  forty-five  articles,  setting 
forth  the  history  of  the  deceased  almost  from  his  birth,  upon  which  sixty- 
three  witnesses  have  been  examined — and  no  fewer  than  forty-nine  upon 
the  second  article.  A  responsive  allegation,  on  behalf  of  the  executor 
consisted  of  forty-eight  articles,  on  which  forty-three  witnesses  have 
been  examined,  and  additional  articles  were  afterwards  given  in,  on 
which  two  witnesses  were  examined.  A  further  allegation  on  behalf  of 
the  son  was  admitted,  consisting  of  twelve  articles,  on  which  nineteen 
witnesses  have  been  examined.  After  publicatiob,  an  exceptive  allega- 
tion was  admitted,  consisting  of  three  articles,  on  which  eighteen  wit- 
nesses have  been  examined.  So  that  there  have  been  five  pleas,  consist- 
ing of  one  hundred  and  thirteen  articles,  on  which  one  hundred  and 
forty-nine  witnesses  have  been  examined.  The  interrogatories  and 
exhibits  are  very  numerous  and  at  great  length,  and  I  must  say  that  this 
mass  of  evidence,  unprecedented  in  this  court,  and  the  accumulation  of 

dldit,  because  of  tho  death  of  one  of  the  attesting  witnesses,  but  in  other  respects  it  is  the 
same,  and  it  was  competent  to  the  party  to  examine  Mr.  Gougb  upon  it, — upon  the  plea  as  to 
(he  drawing  up  of  the  will,  the  person  who  drew  the  will  may  surely  be  produced  as  a  witness. 
Am  to  the  second  objection,  the  witness  had  a  right  to  refer  to  the  journal  in  order  to  fix  the 
dates,  he  says  "  I  daily  saw  the  journal,*'  it  was  not  therefore  the  private  journal  of  Mr.  Percy 
but  the  iournal  of  the  office^they  cited  Burrough  v.  Martin,  (2  Camp.  1 12.) 

Sir  Uerbcrt  Jxnnbr. 

Two  objections  have  been  taken  to  the  evidence  of  John  Gough,  the  clerk  to  Mr.  Perey,  m 
legatee,  and  the  drawer  of  the  will  propounded.  The  first  objection  was  to  the  whole  of  the 
testimony  of  this  witness,  on  the  ground  that  he  ought  not  to  have  been  produced  upon  the 
plea ;  that  the  plea  was  not  a  condi^it,  but  that  it  merely  pleaded  instructions  from  the  deceased 
and  execution  in  the  pretence  of  the  witneseee  whoee  namet  are  subecribed  thereto,  and  it  ie 
contended  that  no  one  could  be  properly  produced  to  prove  this,  but  those  who  took  the  instrue* 
tions,  or  those  who  attested  the  execution  ;  but  with  the  exception  of  these  words  the  plea  is 
the  same  as  the  usual  condidit — tho  witness  cannot  prove  instructions,  but  he  might  prove 
reading  over ;  he  might  have  t)een  then  present,  and  not  at  the  execution ;  if  the  attesting  wit- 
nesses were  dead,  the  court  in  such  case  could  have  had  no  evidence  of  reading  over,  or  of  any 
circumstances  attending  tlic  making  of  the  will  at  all.  I  think  it  would  be  going  beyond  any 
thing  ever  yet  done  in  this  court  if  this  objection  were  held  to  be  good.  To  come  then  to  the 
particular  parts  of  the  evidence  objected  to,  with  respect  to  the  reference  to  the  journal,  I  think 
that  the  witness,  when  speaking  of  facta  within  his  own  knowledge  might  refer  to  the  journal 
in  order  to  fix  the  date ;  tho  journal  it  seems  was  kept  in  the  office,  and  the  entries  were  made 
by  the  persons  who  did  the  business ;  it  would  not,  however,  be  competent  to  the  witness  to 
speak  to  the  facts  themselves  from  the  books.  With  regard  to  the  entries  made  by  Mr.  Percy,' 
they  are  dearly  not  evidence,  nor  in  the  nature  of  evidence,  otherwise,  as  was  observed  by  coun- 
sel, a  party  might  fabricate  evidence  for  hinown  purposes. 

The  court  directed  thoso  parts  of  the  evidence  of  the  witness,  which  were  founded  upon  the 
entries  themselves  in  the  journal  to  be  expunged. 

Further  objections  were  taken  to  parts  of  the  depositions  of  the  witnesses,  both  on  the  one 
side  and  on  the  other,  and  the  court  having  admitted  some  of  the  objections  on  behalf  of  Mr» 
Butlin,  and  overruled  some  of  the  objections  on  behalf  of  Mr.  Barry,  the  proctor  of  Mr.  Barry, 
alleged  an  appeal,  and  tho  usual  stcfis  were  taken  by  him  and  an  inhibition  and  citation  were 
served  upon  the  proctor  of  Mr.  Butlin,  to  which  he  appeared  under  protest,  alleging  that  the 
order  of  the  judge  complained  of  was  not  an  appealable  grievance ;  that  the  whole  hearing  of  a 
cause  was  but  one  continuous  act,  and  that  it  is  not  competent  to  a  party  to  interpose  an  appeal 
until  sentence  be  given  in  the  cause ;  and  the  judicial  committee  being  of  that  opinion,  the 
protest  was  sustained  with  lOL  costs  and  the  cause  remitted.(a) 

(a)  See  Moore*s  Privy  Council  Cases,  vol.  1,  p.  96. 
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expense  caused  thereby,  are  utterly  disproportionate  to  the  question  at 
stake  between  the  parties,  13,000/.  or  14,000/.  The  court  will  endea- 
vour to  prevent  the  recurrence  of  such  inconvenience  and  injustice, 
which  tends  to  reflect  no  degree  of  credit  on  the  manner  in  which 
the  proceedings  of  the  court  are  conducted.  It  is  certainly  true,  that  the 
case  presents  itself  to  the  court  in  a  peculiar  shape;  the  will  was  pre- 
pared  by  the  deceased's  solicitor,  for  tiis  own  benefit  and  that  of  the 
deceased's  medical  attendant  and  butler,  all  strangers  in  blood,  and  the 
the  latter  having  acquired  an  influence  over  him.  This  creates  a  strong 
presumption  against  the  act  and  which  can  only  be  repelled  by  strong 
and  clear  evidence.  The  court  cannot  presume  any  thine  in  favour  of 
such  a  will,  still  the  presumption  against  it  may  be  repelled ;  and  the 
question  is,  whether,  according  to  the  principles  of  this  court,  the  evi- 
dence is  sufficient  for  that  purpose.  /  /  c. 

Now  the  principles  applicable  to  such  a  case  are  to  be  collected  from  ^/^* 
a  variety  of  cases  in  tnis  court,  sanctioned  by  other  courts,  {Paske  v. 
I  OUaii,  2  Phill.  323,  Ingram  v.  WyaU,  ^  Hagg.  Eccl.  Rep.  384,  and 
'  other  cases,  founded  upon  precedents  in  the  earliest  times,)  the  result  of 
which  is,  that  where  a  paper  has  been  drawn  up  by  a  person  for  his  own 
benefit,  or  where  he  takes  a  considerable  benefit  under  it,  the  presump- 
tion lies  strongly  against  the  act,  and  it  requires  to  be  proved  by  satis- 
factory evidence  dehors  the  instrument,  that  it  was  the  free  and  voluntary 
act  of  a  capable  testator  and  executed  with  a  full  knowledge  of  its  con- 
tents and  efiect.  This  presumption  is  still  stronger  where  an  only  son  is 
excluded,  and  requires  to  be  removed  by  clear  evidence  of  rational 
motives  in  the  deceased  to  make  such  a  disposition,  by  parol  evidence, 
the  res  gestse,  or  documentary  evidence,  which  is  the  strongest  of  all. 

What  then  is  the  case  set  up  by  the  son  in  opposition  to  the  will  ?  the 
second  article  of  Mr.  Barry  Barry's  allegation  pleads,  that  the  deceased 
throughout  his  life  was  a  person  of  very  weak  and  slender  capacity,  that 
be  was  educated  in  -part  at  Harrow  School,  and  from  thence  was 
removed  to  Oxford,  where  he  resided  at  intervals  for  about  four  years, 
but  that  he  quitted  the  university  without  taking  any  degree ;  that  at  the 
university  he  acquired  a  habit  of  drinking  to  excess  in  which  he  ever 
after  indulged,  and  by  which  his  mental  faculties  became  still  further  . 
weakened  and  impaired;  and  that  from  such  and  other  causes  he 
became  a  mere  passive  instrument  in  the  hands,  and  solely  and  entirely  , 
under  the  undue  influence  and  control,  of  those  persons  immediately 
about  him  successively,  by  certain  of  whom  the  execution  in  fact  of  the 
pretended  will  was  unduly  procured. 

The  third  pleads — ^that  in  1780,  the  deceased,  who  was  at  the  time 
about  twenty-three  years  of  age,  intermarried  with  Susanna  Neale,  his 
first  cousin ;  that  the  said  Susanna  Neale  was  a  lady  of  great  sense  and 
discretion,  and  from  the  time  of  her  marriage  until  her  death  in  181 1» 
exclusively  managed  all  the  deceased's  affairs ;  that  she  received  and 

Eaid  all  moneys,  wrote  all  letters  (some  of  which  were  afterwards  copied 
y  the  deceased,)  filled  up  all  checks,  (to  which  the  deceased  only  afiSxed 
his  signature)  and  transacted  all  matters  of  business  whatsoever ;  and 
that  me  different  agents  and  attorneys,  as  well  those  of  the  deceased 
himself,  as  for  the  most  part  those  of  tne  persons  with  whom  the  deceas- 
ed nominally  transacted  any  matters  of  business,  constantly  and  upon  all 
occasions,  addressed  themselves  exclusively  to,  and  really  transacted 
suc.h  matters  of  business  with,  the  said  Susanna  Neale. 
Vol.  VI.  62 
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The  fourth  plead*— ^bat  during  the  lifetime  of  the  said  Susanna  Neale, 
•the  servants  of  the  deceased  had  orders  not  to  contradict  him  and  to 
keep  a  strict  watch  over  him  to  prevent  his  doing  mischief  to  himself  or 
others;  that  he  frequently  destroyed  property,  as  watches  and  other 
articles  of  value ;  that  he  would  frequently  seat  himself  on  the  box  of  a 
carriage  (m  which  there  were  no  horses)  in  a  box-coat  and  with  a  whip 
in  his  hand  and  pretend  to  drive ;  that  he  often  saddled  one  of  his 
men  and  then  mounted  on  the  saddle  booted  and  spurred,  and  pretended 
to  be  riding;  that  after  he  had  gone  up  to  his  bed-room  and  undressed 
for  the  night,  he  often  threw  his  clothes  out  of  window ;  that  he  was 
seldom  or  ever  trusted  with  the  possession  of  money  to  any  considerable 
amount,  and  was  utterly  unable  to  compute,  so  that  in  reckoning  up  even 
very  small  sums,  he  had  always  recourse  to  his  fingers,  and  cbuld  seldom 
notwithstanding  perform  the  operation  correctly ;  that  during  the  life- 
time of  his  said  wife,  the  conduct  of  the  deceased  was  in  all  respects 
silly,  childish,  and  irrational,  and  he  was  generally  considered  to  be  and 
was  treated  as  a  person  who  was  childish  and  imbecile. 

So  that,  according  to  this  pica,  the  deceased  was  wholly  incapable 
of  managing  his  affairs  or  of  transacting  any  business,  and  was  never 
competent  to  do  so,  and  it  would  have  been  impossible,  had  this  imbeci* 
lity  of  mind  been  proved,  to  say  that  the  will  could  be  valid.  The  first 
question  for  the  court  to  determine,  therefore,  is  the  degree  of  incapacity 

E roved  in  the  cause.  But  it  is  admitted  that  Mr.  Barry  has  overstated 
is  case,  for  it  was  not  contended  in  the  argument  that  the  deceased  wa» 
wholly  intestable,  or  actually  insane  or  an  idiot ;  but  that  he  was  nata- 
)^}%i  rally  of  a  weak  and  imbecile  mind  and  liable  to  imposition :  now  weak- 
ness of  mind  and  imbecility  are  indefinite  terms,  and  in  respect  to  the 
meaning  of  which  no  two  persons  agree.  The  degree  of  capacity  is, 
therefore,  a  question  for  tl>e  consideration  of  the  court,  and  it  is  one  upoit 
which  the  witnesses  differ  materially  from  each  other ;  one  considering 
the  same  act  rational  and  consistent  with  sound  sense  which  another 
pronounces  irrational  and  absurd.  It  becomes  necessary,  therefore,  to 
compare  the-  testimony  of  the  witnesses  upon  this  point.  Some  of  the 
facts  deposed  to  occurred  twenty,  thirty,  and  even  fifty  and  sixty  years 
before  the  time  when  the  witnesses  were  examined,  and  how  can  the 
court  rely  upon  depositions  after  such  a  length  of  time  ?  Sonte  of  the 
facts,  respecting  the  conduct  of  the  deceased,  are  isolated  instances  from 
which  the  court  cannot  draw  inferences  as  to  his  usual  habits,  or  as  to 
the  general  character  and  complexion  of  his  mind.  Having  travelled 
through  this  mass  of  evidence  over  and  over  again,  the  court  does  not 
feel  itself  called  upon  to  go  into  the  details  given  by  every  one  of  the 
witnesses, — a  task  beyond  its  physical  powers ;  the  utmost  that  can  be 
required  of  the  court  is,  to  state  the  result  of  the  evidence,  dwelling  more 
ninutely  upon  the  most  important  parts. 

(The  court  then  gave  a  summary  of  the  history  of  the  deceased.  Iti 
1772,  he  came  into  the  possession  of  the  property  under  the  will  of  his 
nncte.  The  landed  escates  being  strictly  entailed  upon  the  deceased's 
only  son.  In  1780,  the  deceased  married  his  first  cousin,  Miss  Neale^ 
(his  own  name),  and  the  issue  of  this  marriage  was  a  daughter  and  a 
son,  the  former  being  one  year  older  than  the  latter,  who  was  born  in 
1783.  In  1811,  (when  he  took  the  name  of  Barry)  his  wife  died,  and 
shortly  after,  the  daughter  left  her  father's  house  and  went  to  live  at 
Bath,  where  she  died  in  1821.    In  July,  1813,  the  son  left  Tdlertoa 
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Hall,  under  peculiar  cireumstances»  previous  to  whioh  the  fathei*  and  he 
had  lived  on  terms  of  great  affection,  and  the  deceased  continued  to 
write  affectionately  to  his  son  till  1814,  when  he  withdrew  his  regard 
from  him.  The  deceased  lived  at  Tollerton  in  seclusion,  never  receiving 
visits  from  persons  io  the  neighbourhood,  and  seldom  goiog  beyond  the 
limits  of  his  own  property.  His  amusements  were  of  a  frivolous  and 
trifling  character;  he  was  shy  and  timid,  and  it  is  stated  that  he  was 
restrained  by  his  butler,  Whitehead,  who  had  acquired  an  influence  over 
him.  He  was  in  the  habit  of  lying  in  bed  during  a  great  part  of  the  day, 
his  usual  hour  of  rising  being  three  o'clock,  and  of  drinking  to  excess. 
in  1819,  the  son  filed  a  bill  in  Chancery  against  his  father  for  an  injunc- 
tion to  prevent  waste  on  the  estate,  and  for  an  inventory  of  certain  plate» 
being  heir-looms,  and  the  father  not  having  filed  an  answer  in  the  fol- 
lowing year,  the  son  sued  out  an  attachment  against  him,  upon  which 
the  answer  was  given.  In  December,  1819,  Mr.  Barry  Barry  went 
down  to  Tollerton  to  see  his  father,  but  was  refused  access  to  him,  and 
on  the  ensuing  day  t^te  deceased  proceeded  to  Nottio^am*  and  swore 
the  peace  again&t  his  son.  In  1821,  on  the  death  of  his  daughter,  the 
deceased  came  into  possession  of  the  property  settled  upon  her,  which 
was  made  a  charge  upon  the  real  estates.  In  1829,  the  deceased  went 
to  Buxton  for  a  short  time,  and  having  returned  to  Tollerton  Hall,  he 
continued  there  till  his  death  in  1833.) 

The  case  in  argument,  on  the  part  of  the  son,  is  one  of  original  imbe- 
cility of  mind,  increased  by  habits  of  intemperance,  rendering  the 
deceased  incompetent  to  transact  any  business,  and  there  are  witnesses 
who  go  the  whole  length  of  the  plea :  these  are  mostly  servants,  many  of 
them  in  the  service  of  Mr.  Barry  Barry.  But  the  court,  from  long  expe- 
rience, is  aware  that  the  opinion  of  such  persons,  as  to  capacity,  is  of  all 
others  most  to  be  distrusted.  Where  these  witnesses  speak  to  facts,  the 
court  will  not  distrust  them  either  from  the  circumstance  of  their  being 
servants,  or  that  of  their  being  in  the  service  of  the  party ;  it  is  only  that 
part  of  their  evidence  which  contains  comments  upon  or  inferences  from 
facts,  which  the  court  distrusts. 

It  must  be  admitted  that  the  deceased  was  a  man  of  weak  mind.  If/^ 
What  is  the  idea  which  that  term  presents  to  the  minds  of  individuals 
best  able  to  form  an  opinion  ? 

Russell,  who  lived  with  the  deceased  for  nearly  twenty  years,  (and  is 
now  butler  to  Mr.  Barry  Barry),  describes  him  as  a  man  of  very  weak 
jnind,  but  not  an  idiot;  as  shy,  timid,  and  afraid  of  seeing  strangers. 
He  seldom  drank  less  than  two  bottles  of  port  a  day,  sometimes  three. 
Whitehead  exercised  an  influence  over  him. 

Chalfield,  the  deceased's  groom,  now  in  Mr.  Barry  Barry's  service, 
says  the  deceased  was  of  weak  mind,  not  like  other  gentlemen. 

Duke,  the  gardener,  who  was  in  the  deceased's  service  for  twenty-four 
years,  and  very  much  with  him,  states  that  he  was  a  man  of  very  weak 
mind,  and  under  the  influence  of  Whitehead.  He  specifies  absurd  acts 
done  by  the  deceased  in  the  garden*  and  others  which  would  go  to  show 
that  he  was  insane. 

C.  Russell,  the  deceased*8  coachman,  says  he  was  not  like  other  gen- 
tlemen ;  he  was  all  of  a  tremble  if  he  had  to  do  with  strangers.  Mrs. 
Neale  managed  his  affairs.  He  cannot  say  he  was,  childish,  but  he  was 
not  a  gentleman  "  of  parts."  He  couki  not  count  without  the  use  of  his 
fingers. 
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Millicent  Naylor,  an  attendant  upon  Miss  Neale,  represents  the  de- 
ceased as  not  only  incapable  of  managing  his  affairs,  but  approaching  to 
idiotcy ;  as  not  better  tnan  a  child  of  a  year  and  a  half  old. 

Dyson,  who  had  opportunities  of  witnessing  the  conduct  of  the  de- 
ceased, says  he  was  not  quite  an  idiot,  but  a  very  simple  gentleman,  and 
quite  overruled  by  those  about  him.  He  used  to  indulge  in  drink — ^two 
bottles  a  day.  He  was  a  poor  weak  creature  in  the  nands  of  White- 
head. 

Barlow',  a  tenant  of  the  deceased,  describes  him  as  a  pobr  weak  crea- 
ture, quite  unable  to  manage  his  affairs. 

Stones,  a  coach-maker,  represents  that  he  was  weak  and  imbecile,  and 
that  he  gave  absurd  directions;  but  he  admits  that,  for  forty  years,  he 
took  his  orders  and  charged  for  the  execution  of  them. 

Other  servants  concur  in  describing  the  deceased  as  a  weak  man,  and 
occupied  with  frivolous  amusements ;  but  the  facts  they  state  do  not  go 
his  general  habits. 

Sir  Richard  Paul  Jodrell,  who  knew  the  deceased  from  1807  to  1812, 
is  of  opinion  that  he  was  a  good  humoured  man,  but  of  very  weak  in- 
tellect 

Mr.  Gordon,  who  went  with  Mr.  Barry  Barry  to  visit  his  father  in 
1800,  describes  him  as  a  weak,  silly  man,  and  very  likely  to  be  imposed 
upon. 

There  are  two  other  witnesses  on  this  part  of  the  case,  who  are  mem- 
bers of  the  deceased's  family,  or  connected  with  it,  and  who  are,  tbere^ 
fore,  capable  of  forming  a  true  estimate  of  the  character  and  conduct  of 
the  deceased, — the  Rev.  John  Neale  and  Mr.  Faulkner. 

Mr.  Neale  is  the  brother  of  the  deceased's  wife.  He  was  originally 
destined  to  the  medical  profession,  afterwards  went  into  the  army,  and 
as  a  dernier  resort^  took  orders,  and  has  a  small  curacy.  He  certainly 
represents  the  deceased  as  a  person  almost  in  a  state  of  idiotcy,  incapa- 
ble of  doing  anything  for  himself,  or  of  knowing  what  he  was  about;  he 
says  that  he  drank  four  bottleis  of  wine  a  day ;  that  his  intellects  were 
impaired ;  that  he  took  no  interest  in  the  management  of  his  affairs ;  that 
from  what  he  saw  of  the  deceased,  in  1811,  he  has  no  doubt  that  the 
deceased  was  naturally  so  weak  in  intellect,  and  from  his  habits  of  indul- 
gence, that  he  was  a  mere  tool  in  the  hands  of  others;  that  Mrs.  Neale 
exclusively  managed  all  her  husband's  affairs,  wrote  all  his  letters  and 
cheques,  and  that  every  one  who  came  to  the  deceased  on  business  trans- 
acted it  with  Mrs.  Neale.  But  when  we  look  further  into  this  gentle- 
man's evidence,  the  court  is  inclined  to  place  no  great  reliance  upon  his 
opinion,  his  conduct  being  at  variance  with  his  opinion.  He  admits  that 
the  deceased  took  him  and  his  two  brothers  under  his  protection,  and 
was  very  libera}  to  them, — though  he  had  said  he  was  imbecile,  and  never 
did  in  his  lifetime  a  liberal  act, — and  that  he  assisted  in  defraying  the 
expense  of  their  education ;  yet  he  says  he  was  so  weak  in  mind  as  to  be 
incapable  of  counting  ten,  except  with  his  fingers.  ''  I  feel  grateful,"  he 
•says,  "  for  acts  of  kindness  from  the  deceas^  till  I  was  excluded  from 
the  house."  It  appears  he  lent  him  money  to  pay  his  brother's  bills, 
which  he  knew  the  witness,  with  a  curacy  of  75/.  a-year,  could  not  pay; 
thereby  showing  he  could  judge  of  his  circumstances. 

Mr.  Faulkner,  who,  from  his  situation  in  life,  had  an  opportunity  of 
knowing  and  forming  an  accurate  opinion  of  the  deceased's  character, 
^ays  he  was  treated  .as  a  child ;  hut  this  gentleman  falling  into  embar- 
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ras&ment»  like  Mr.  Neale,  applied  to  the  deceased  for  relief,  and  receives 
assistance  from  the  deceased  tlirough  Whitehead. 

Such  is  the  general  account  given  by  the  witnesses  relied  upon  by 
Mr.  Barry  Barry  as  establishing  the  general  incapacity  of  the  deceased. 
The  result  is,  that  even  on  this  evidence,  the  deceased  was  not  incapable, 
though  no  doubt  a  man  of  weak  and  indolent  mind. 

Then  what  is  the  evidence  on  the  other  side,  as  to  the  capacity  of  the 
deceased  ?  Mr.  Banks,  who  married  a  sister  of  the  wife  of  the  Rev. 
Pendock  Neale,  speaks  of  him  as  a  man  of  retired  and  reserved  habits, 
but  who  conversed  rationally  and  sensibly,  and  took  that  moderate  share 
in  conversation  which  a  rational  man  would  do.  He  says  that  he  drank 
to  excess,  but  that  he  never  saw  him  intoxicated.  Always  considered 
him  of  sound  mind,  but  not  of  strong  midd ;  and  that  is  the  true  descrip- 
tion of  the  deceased.  He  was  not  a  silly  man,  nor  a  learned  and  sen- 
sible man ;  but  he  was  competent  to  transact  the  general  business  of  life. 

Mr.  John  Smith  Wright  considered  him  a  weak-minded  man,  because 
he  suffered  his  son  to  get  such  an  ascendency  over  him. 

Mr.  Samuel  Wright,  who  had  been  acquainted  with  the  deceased  for 
sixty  years,  considers  him  as  a  person  not  of  bright  powers  of  mind, 
but  capable  of  conversing  on  the  topics  of  the  day.  His  pursuits  were 
not  irrational  or  childish. 

Two  ladies  depose  that  he  was  a  weak  but  not  a  silly  man ;  that  he 
was  of  TOntliemanly  manners,  and  presided  with  great  propriety  at  the 
head  of  his  table.  He  was  a  straightforward  man,  and  conversed  ration- 
ally on  the  topics  of  the  day. 

The  general  result  of  this  part  of  the  evidence  is,  that  the  deceased, 
thouffh  a  man  of  no  extraordinary  powers  of  mind  or  attainments,  was 
yet  fully  competent  to  the  ordinary  transactions  of  life ;  that  he  was 
peculiar  in  his  habits,  but  polite  ancf  gentlemanly  in  his  behaviour.  He 
was  treated  by  his  son  as  competent  to  acts  of  business.  On  his  coming 
of  age,  it  being  necessary  to  raise  money,  a  deed  was  executed,  and  no 
objection  was  made  on  the  ground  of  the  deceased's  incompetency.  He 
transacted  money  matters  at  his  bankers,  and  never  appeared  deficient. 
He  always  came  alone,  and  counted  the  money  he  received,  and  checked 
his  accounts,  as  other  gentlemen  do.  As  far  as  general  capacity  goes, 
the  court  cannot  put  the  other  evidence  in  competition  with  this. 

With  regard  to  the  ascendancy  of  Whitehead,  the  deceased  had  great 
confidence  in  him,  no  doubt,  and  possibly  Whitehead  may  have  abused 
it  and  plundered  the  deceased.  The  witnesses  speak  of  entertainments 
given  by  Whitehead  to  his  friends,  and  of  the  deceased  having  been 
under  some  degree  of  subjection  to  him,  and  there  is  no  doubt,  that  on 
some  occasions,  Whitehead  spoke  of  the  deceased's  directions  as  non- 
sensical and  overruled  them.  But  supposing  all  this  was  true,  and  that 
Whitehead  plundered  the  deceased,  his  conduct  may  be  reprehensible, 
but  how  does  it  affect  Mr.  Percy  and  Mr.  Butlin  1  There  is  no  sugges- 
tion that  they  ever  exercised  any  influence  over  the  deceased,  or  were 
in  the  habit  of  partaking  of  Whitehead's  entertainments,  nor  is  it  likely 
that  they  should  have  entered  into  any  conspiracy. 

But  are  there  not  other  circumstances  to  account  for  this  disposition  T 
It  is  said,  there  is  no  suggestion  of  any  particular  affection  on  the  part 
of  the  deceased  towards  Mr.  Butlin  or  Mr.  Percy  ;  but  the  disposition 
may  be  accounted  for  on  other  grounds  than  his  partiality  towards  these 
persons.    Supposing  the  son  to  be  set  aside  on  account  of  his  miscon- 
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duct,  who  could  stand  in  compelitioo  with  Mr.  ButCn  and  Mr.  P<fcy  I 
Not  Mr.  Neale  nor  Mr.  Faulkner.  The  case  turns  on  the  feelii^of  tbtf 
father  towards  the  son,  and  on  the  conduct  of  the  son  towards  the  father. 
I  think  the  conduct  of  tlie  son  has  led  to  the  whole,  and  that  he  is  the 
conspirator  against  himself.  The  son  was  the  cause  of  his  own  exclu- 
sion, and  although  there  was  an  afiection  between  the  son  and  the 
mother,  during  her  life,  and  although  a  great  degree  of  regard  and 
afiection  subsisted  between  the  deceased  and  Mr.  carry  Barry  up  to  a 
certain  period  of  time,  the  conduct  of  the  son  must  have  rendered  il 
impossible  for  father  and  son  to  continue  on  terms  of  intimacy^  and  that 
was  the  real  cause  of  the  property  being  given  to  other  persons. 

The  court  is  satisfied  that  the  plea  of  the  executor,  **  that  Mr.  Barry 
Barry  was,  from  the  earliest  period  of  his  life,  of  profligate  and  depraved 
habits,"  is  not  made  out.  It  is  in  evideilce  that  Mr.  Barry  Barry  is  a 
gentleman  of  high  spirit  and  of  strong  passions' easily  excited.  The 
great  misfortune  of  his  life  is,  that  he  was  the  idol  of  his  father  and 
mother,  who  indulged  him  so  much  that  they  could  not  control  him  in 
after  life ;  his  passions,  especially  when  under  the  influence  of  intoxica- 
lion  got  the  better  of  him,  and  led  him  into  actions  which  he  must  have 
repented  of,  not  only  towards  his  father  and  mother,  but  his  uncle,  the 
Rev.  Pendock  Neale,  who  had  him  bound  over  to  keep  the  peace  w 
May,  1813.  The  deceased,  however,  at  this  time,  tooK  part  with  his 
son,  and  refused  to  hold  any  intercourse  with  his  brother-in-law.  In 
4bis  year  a  charge  was  brought  against  Mr.  Barry  Barry  by  a  man  named 
Hickling,  of  an  indecent  assault,  represented  to  have  taken  place  on  the 
24th  June,  1813.  Mr.  Barry  Barry  left  Tollerton  Hall  on  the  6th  July, 
and  it  is  pleaded  by  him  that  he  did  so,  because  he  supposed  a  warrant 
was  out  against  him  on  account  of  another  act  of  violence  against  his 
uncle.  But  it  appears  from  the  bill  of  costs,  that  he  was  aware  of  the 
charge  made  against  him  by  Hickling  on  the  3rd  July,  and  it  is  in  evi- 
dence that  he  said  he  was  going  to  leave  the  country.  The  subject  of 
this  charge  is  first  introduced  in  Mr.  Barry  Barry's  allegation,  where  it 
is  pleaded  that  it  was  an  invention  of  his  uncle,  Mr.  Pendock  Neale,  in 
order  to  get  him  out  of  the  country ;  but  that  no  eflectual  steps  were 
taken  to  prosecute  the  charge,  and  that  Hickling  had  expressed  regret 
that  he  had  been  induced  to  make  it,  at  the  instigation  of  Mr.  Neale. 
When  the  allegation  of  the  executor  was  brought  in,  this  was  counter- 
pleade(j,  and  it  was  stated  that  steps  were  taken  to  prosecute  the  charce 
but  they  were  defeated  by  the  withdrawal  of  Mr.  Barry  Barry.  In 
Mr.  Barry  Barry's  second  allegation,  an  extract  of  a  bill  of  costs  of  his 
solicitor  was  pleaded,  but  it  was  contended  on  the  other  side,  that  the 
bill  itself  should  be  brought  in,  and,  although  it  was  alleged  that  it  con- 
tained nothing  else  relative  to  the  matter  at  issue  in  the  cause,  the  court 
directed  it  to  be  brought  in,  and  it  then  appeared  that,  whereas  one  of 
the  matters  at  issue  was,  whether  Mr.  Barry  Barry  had  left  Tollerton 
Hall  with  a  knowledge  of  the  nature  of  the  charge  made  against  him, 
the  bill  contained  charges  by  his  solicitor,  at  different  dates,  for  attend- 
ance with  reference  to  the  warrant  against  him,  and  for  letters  respect- 
ing his  non-intention  to  stand  the  charge :  showing  a  perfect  knowledge 
on  the  part  of  Mr.  Barry  Barry  of  the  nature  of  the  charge.  This  was 
an  attempt  to  impose  upon  the  court. 

When  Mr.  Barry  Barry  retired  from  Tollerton,  the  deceased  was  at 
first  convinced  that  the  charge  was  set  up  by  Mr.  Pendock  Neale  to  ge.t 
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rrd  of  his  nephew,  and  he  continued  to  correspond  with  his  son  down 
to  March,  1814^ 

An  allegation  was  given  in'  by  Mr.  Barry  Barry,  pleading  certain 
declarations  by  Mr.  Neale  and  by  Hickling,  to  the  eflfect  that  the  former 
bad  instigated  the  latter  to  make  the  charge ;  but  the  court  was  of 
opinion  that  this  fiesL  was  inadmissible,  unless  the  facts  were  communi- 
Mted  to  the  deceased.  The  allegation  was  then  reformed,  and  pleaded 
that  they  were  communicated  to  the  deceased,  and  the  allegation  was 
admitted,  the  court  not  supposing  that  this  was  done  only  to  make  the 
plea  admissible.  But  when  the  evidence  was  taken,  it  showed  that  no 
such  communication  was  made. 

So  far  from  no  steps  having  been  taken  to  follow  up  the  indictment 
against  Mr.  Barry  Barry,  in  the  Summer  Assizes,  wnen  the  bill  was 
found,  a  warrant  issued  against  him,  and  had  he  not  absconded,  he  would 
then  have  been  tried. '  He  returned  to  England  under  the  feigned  name 
of  Smith,  and  in  March,  1814^  he  gave  notice  that  he  was  ready  to  take 
bis  trial  at  the  next  assizes.  Counsel  were  retained  for  him,  and  every 
thing  was  ready  for  the  trial,  but,  when  it  was  expected  to  come  on,  Mr. 
Barry  Barry,  by  the  advice  of  his  counsel,  declined  to  appear,  and  went 
away  again,  axui  he  did  not  return  till  after  the  death  of  Hickling,  in 
1827,  Mr.  Pendock  Neale  having  died  in  1816:  so  that,  if  no  effectual 
steps  were  taken,  it  was  not  the  fault  of  the  prosecutor,  but  of  Mr* 
Barry  Barry  himself. 

The  court  has  nothing  to  do  with  the  que^ion  as  to  the  guilt  or  inno* 
cence  of  Mr.  Barry  Barry,  but  with  the  effect  produced  on  the  mind  of 
the  deceased — whether,  in  fact,  a  change  of  opinion  took  place  as  to  the 
inooceoce  of  his  son.  What  was  the  consequence  of  his  proceeding! 
The  deceased  expected  that  the  trial  would  come  on,  and  that  his  son 
would  appear  and  clear  his  character;  but  when  he  found  his  son  de- 
clining to  come  forward  and  justify  his  character  to  the  world,  the 
deceased,  if  he  had  a  spark  of  feeling,  must  have  believed,  notwith- 
standing his  affection  for  him,  that  there  was  some  foundation  for  the 
charge.  That  it  produced  this  effect  upon  the  deceased  is  clear,  for, 
from  this  tiqne,  he  gave  up  all  correspondence  with  him.  But  the  extra- 
ordinary part  of  the  case  is,  that  after  Mr.  Barry  Barry  declined  to 
stand  his  trial,  the  latter  never  saw  his  father,  and  never  explained  to  him 
the  grounds  of  his  proceeding.  It  was  natural  for  a  person  of  the  de- 
ceam's  shy  temper,  to  retire,  upon  this,  into  greater  seclusion  than 
before,  and  that  he  sbouki  be  alarn^ed  at  the  approach  of  strangers,  who 
would  recognise  him  as  the  father  of  such  a  son.  All  the  witnesses 
eoncur  in  stating  that  he  did  not  speak  of  his  son  after  this  but  in  terms 
of  pity,  as  his  "  unfortunate  son,"  or  "  that  unfortunate  gentleman." 
There  was  no  attempt  at  conciliation  on  the  part  of  the  son ;  every  thing 
was  hostile.  In  1810,  when  Mr.  Barry  Barry  came  down  to  Toiierton 
Hall,  Whitehead  was  absent,  but  the  deceased  refused  to  receive  him, 
showing  that  he  acted  on  his  own  feelings.  This  visit  created  confusion 
in  the  family;  the  deceased,  apprehensive  of  personal  violence,  wrote  to 
Mr.  Percy  to  come  to  his  assistance,  and  Mr.  Percy  accordingly  went 
tD  Toiierton  Hall,  with  two  other  persons,  to  whom  the  deceased  gave 
an  account  of  the  occurrence,  conducting  himself  in  a  perfectly  collected 
and  rational  manner.  He  made  a  deposition  before  a  magistrate ;  but 
as  Mr.  Barry  Barry  left  the  place,  there  was  no  necessity  for  the  inter- 
ventioa  of  tiie  magistrate.    Tbeae  facts  show  not  only  the  capacity  of 
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the  deceased,  but  his  dislike  to  his  son.  Id  1620,  the  proceediiigs  were 
ffoing  on  in  chancery,  and  the  son  writes  in  terms  not  likely  to  conciliate 
his  father,  assuming  an  authority  to  dictate  to  him,  and  employing  ofien- 
sive  language. 

Under  these  circumstances,  the  court,  perhaps,  would  not  have  been 
surprised  at  anything  the  deceased  might  have  done  with  respect  to  his 
son;  but  no  immediate  steps  were  taken  to  make  a  will.  In  1821,  the 
daughter  died ;  in  1822,  the  10,0002.  was  raised  ;  in  1823,  Mrs.  Grentry, 
the  housekeeper,  left,  and  Miss  Cooper  came,  who  married  Whitehead 
soon  after;  in  1826  or  1827,  the  deceased  was  taken  extremely  ill,  and 
was  attended  by  Mr.  Butlin. 

It  is  to  be  reeretted  that  Mr.  Percy  should  be  the  person  to  draw  the 
will ;  but  the  cnaracter  of  the  deceased  should  be  considered,  and  may 
in  some  degree  account  for  it.  One  of  the  inconveniences  attending  tbi^t 
circumstance,  however,  is,  that  Mr.  Percy  cannot  be  examined  as  a 
witness.  He  was,  indeed,  produced  as  a  witness,  having  assigned  his 
legacy  to  a  charitable  foundation ;  but  Mr.  Barry  Barry's  proctor  ob- 
jecteci,  and  the  commissioner,  before  whom  the  examination  took  place, 
was  informed  that  he  was  liable  to  prosecution  and  penalties  if  he 
accepted  the  trust,  and  consequently  Mr.  Percy  was  not  examined.  This 
was  irregular,  and  both  parties  seem  to  have  lost  their  way.  The  court 
has  already  expressed  its  sentiments  upon  this  point,  in  the  course  of  the 
proceedings.  The  objection  to  the  competency  of  the  witness  should 
have  been  made  at  the  time  of  hearing,  or  the  court  might  have  been 
applied  to,  that  his  deposition  should  not  be  published :  instead  of  which, 
the  court  has  been  deprived  of  the  evidence  of  Mr.  Percy,  by  the  ob- 
jection on  the  part  of  Mr.  Barry  Barry,  the  person  now  complaining  that 
Mr.  Percy  was  not  examined. 

The  principal  witness  as  to  the  preparation  of  the  will  is  Mr.  Gough. 
The  deceased  had  declared  he  had  done  with  the  Neales.  The  son  was 
not  destitute,  having  the  real  estate,  worth  30002.  or  4000/L  a-year. 
What  other  persons  were  likely  to  have  been  the  objects  of  his  bounty  T 
Why  those  with  whom  he  associated — Mr.  Percy,  his  solicitor  and 
affent,  Mr.  Butlin,  his  medical  attendant,  and  Mr.  Smith,  the  incumbent 
of  the  parish — there  were  no  other  persons  with  whom  the  deceased 
was  in  the  habit  of  associating,  and  to  them  it  was  not  improbable  the 
deceased,  from  the  manner  in  which  they  had  acted  towards  him,  would 
have  left  a  portion  of  his  property.  Whitehead  may  have  misconducted 
himself,  but  the  deceased  was  not  conscious  of  it,  and  he  had  great 
regard  for  and  confidence  in  him.  The  court,  therefore,  cannot  say  that 
the  disposition  of  the  property,  under  the  circumstances,  was  very  im- 
probable. There  is  nothing  to  show  that  the  deceased  did  not  act  in 
this  matter  as  a  free  asent;  there  is  nothing  to  show  importunity.  He 
ffoes  to  Mr.  Percy  in  his  own  carriage,  openly,  unattended  by  White- 
head, and  the  general  result  of  the  evidence  respecting  the  instructions 
for  the  will,  its  preparation  and  execution,  is  such  as  in  my  opinion  to 
satisfy  the  requisites  of  the  law,  showing  that  the  deceased  was  able  to 
understand  the  act  he  was  about  to  do. 

The  case  might  stop  here ;  but  there  are  later  circumstances  showing 
the  capacity,  volition,  and  free  agency  of  the  deceased.  The  next  day, 
he  went  to  bis  banker  and  drew  out  money.  He  gave  directions  for  the 
painting  of  his  house.  He  went  to  Buxton,  and  in  his  conduct  there, 
and  during  the  whole  time  from  the  execution  of  the  will  down  to  his 
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death,  there  is  nothing  from  which  .the  codrt  can  infer  that  the  deceased 
was  in  any  other  condition  than  capable  of  performing  the  ordinary 
business  of  life.  There  is  nothing  whatever  m  the  evidence  to  show 
that  there  has  been  any  conspiracy  to  obtain  the  will»  which  is  but  the 
natural  effect  of  his  son's  conduct  on  the  mind  of  the  deceased. 

I  have  no  doubt  or  hesitation  in  pronouncing  for  the  validity  of  this 
willt  and  in  decreeing  probate  of  it  to  Mr.  Butlin»  the  executor.  Had 
the  inquiry  been  conducted  in  the  usual  form,  and  without  such  unneces- 
sary expense,  the  court,  under  the  circumstances,  miffht  have* been 
inclined  to  suffer  each  party  to  pay  their  own  costs;  out  seeing  the 
manner  in  which  this  suit  has  been  conducted,  and  that  if  each  party 
paid  their  own  costs,  the  burthen  would  fall  upon  Mr.  Butlin,  who  of  aU 
persons  is  the  least  connected  with  anything  improper ;  I  am  of  opinion 
to  condemn  Mr.  Barry  Barry  in  the  costs,  from  the  time  of  bis  giving 
in  the  allegation,  which  has  given  rise  to  the  whole  of  the  discussions 
and  expense. 
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On  AppeaL 
BARRY  v.  BUTLIN.— p.  da7. 

The  OHM  prthandi  io  mpary  etM  lits  apon  the  party  who  prop(mn4a  «  wUl. 

Where  the  party  whp  prepares  a  wiU  takes  a  benefit  under  it,  that  is  a  circametaoce  which  excites 
the'tutpicum  of  the  court,  and  nnless  that  suspicion  be  removed,  the  ooart  wiU  not  pronoonoe 
in  favour  of  the  instrument 

A  will  prepared  by  the  deceased's  soUeitor,  under  which  he  took  a  considerable  beaefit,  the  only 
son  of  the  deceased  being  excluded,  and  the  deceased  being  of  weak,  thougii  of  testable  capa- 
city, under  the  circumstances,  pronounced  (or :  affirming  the  sentence  of  the  Prerogative 
Courtf  with  costs. 

From  the  above  sentence  in  the  Prerogative  Court,  an  aj^peal  was  pro« 
secuted  on  behalf  of  Mr.  Barry  Barry  to  the  Privy  Council,  and  Xhm 
cause  was  argued  before  the  judicial  committee,  (present  LordBroughamt 
Mr.  Baron  Parke,  Mr.  Justice  Bosanquet,  and  the  Right  Hon.  Thos. 
Erskine,  C.  J.  in  bankruptcy),  by  Mr.  Cressweil  and  Dr.  Addams  for  the 
appellant,  and  by  the  Queen's  Advocate  and  Mr.  Thesiger  for  the  res* 
pendent,  and  the  following  judgment  was  delivered  by 

Mr.  Baroit  Parke. 
ft  The  rules  of  law,  according  to  which  cases  of  this  nature  are  to  beJL/'^'^' 
decided,  do  not  admit  of  any  dispute,  so  far  as  they  are  necessary  to  theyM><^^* 
determination  of  the  present  appeal :  and  they  have  been  acquiesced  in       * 
on  both  sides.    These  rules  are  two,  the  first  that  the  onus  probandi  lies/^<^^  ^ 
in  every  case  upon  the  party  propounding  a  will ;  and  he  must  satisfy 

(e)  The  editor  does  not  profess  to  report  the  deoisioasof  the  /odieial  Conmittee  of  the  PnTf 
Council ;  hot  the  principles  of  Uw,  laid  doim  by  their  lordships  in  the  case  of**  Barrv  v.  Bulling 
being  freqoenUy  referred  to  in  questions  arising  in  the  Prerogative  Court,  he  has  thought  that 
he  might  render  an  acceptable  service  to  the  profession,  by  inserting  the  judgment  delivered  ip 
that  case,  b^  Mr.  Baron  Parke,  to  whom  the  editor  begs  to  tender  hiasinoere  thanks  ftr  haTiof 
fhmished  him  with  a  copy  of  that  jndgmeat 
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the  conscience  of  the  court  that  the  instrument  so  propounded,  is  the  last 
will  of  a  free  and  capable  testator.  ^ 

The  second  is,  that  if  a  party  writes,  or  prepares  a  will  under  which 
he  takes  a  benefitt  that  is  a  circumstance  which  ought  TOnerally  to  excite 
the  suspicion  of  the  court,  and  calls  upon  it  to  be  vigilant  and  jealous  in 
examining  the  evidence  in  support  of  the  instrument,  in  favour  of  which 
it  ought  not  to  pronounce  unless  the  suspicion  is  removed,  and  it  is  judi- 
cially  satisfied  that  the  paper  propounded  does  express  the  true  will  of 
the  deceased. 

These  principles,  to  the  extent  that  I  have  stated,  are  well  established. 
The  former  is  undisputed.  The  latter  is  laid  down  by  Sir  John  NichoU 
in  substance  in  Paske  v.  OUattf  (2  Phill.  328,)  Ingram  v.  fVyati,  (1  Hagg. 
388,)  and  Billinffhurst  v.  Vicker$,  (1  Phill.  187,)  and  is  stated  by  that 
very  learned  and  experienced  judge  to  have  been  handed  down  to  him 
by  his  predecessors :  and  this  tribunal  has  sanctioned  and  acted  upon  it 
in  a  recent  case,  that-ef  Baker  and  BatL   2^  o  ? 

Their  lordships  are  fully  sensible  of  the  wisdom  of  this  rule  and  the 
importance  of  its  practical  application  on  all  occasions;  at  the  same 
time  their  lordships  think  it  fit  to  observe,  especially  as  there  has  been 
some  discussion  on  this  point,  towards  the  close  of  this  inquiry,  that  some 
of  the  expressions  reported  to  have  been  used  by  Sir  John  NichotI,  in 
laying  down  this  doctrine,  appear  to  them  to  be  somewhat  equivocal  and 
capable  of  leading  into  error  in  the.  investigation  and  decision  of  ques- 
tions of  this  nature.  It  is  said  that  where  the  party  benefitted  prepares 
the  will,  '*  the  presumption  and  onus  probandi  is  against  the  instrument, 
and  the  proof  must  go  not  merely  to  the  act  of  signing,  but  to  the  know- 
ledge of  the  contents  of  the  paper ,"(^)  &nd  that ''  where  the  capacity  is 
doubtful  there  must  be  proofof  instructions^  or  reading  o&er."(&)  If,  by 
these  expressions,  the  learned  judge  meant  merely  to  say,  that  there  ure 
cases  of  wills  prepared  by  a  legatee  so  pregnant  with  suspicion,  that  they 
ought  to  be  pronounced  against  in  the  absence  of  evidence  in  support  of 
them,  and  that  extending  to  clear  proof  of  the  actual  knowled^  of  the 
contents  by  the  supposedtestator ;  and  that  instructions  proceeding  from 
him,  or  the  reading  over  the  instrument  by  or  to  him,  are  the  most  satis- 
factory evidence  of  such  knowledge,  we  fully  concur  in  the  propositions* 
•o  understood,  in  all  probability  the  learned  judge  intended  no  more  than 
this.  But  if  the  words  used  are  to  be  construed  strictly ;  if  it  is  intended 
to  be  stated  as  a  rule  of  law,  that  in  every  case  in  which  the  party  pre- 
paring the  will  derives  a  benefit  under  it,  the  onus  probandi  is  snifted,  and 
that  not  only  a  certain  measure,  but  a  particular  species  of  proof  is 
therefore  fequired  from  the  party  propounding  the  will,  we  feel  bound  to 
^  say  that  we  conceive  the  doctrine  to  be  incorrect.     The  strict  meaning 

of  the  term  "  onus  probandi"  is  this,  that  if  no  evidence  is  given  by  the 

Fiarty  on  whom  the  burden  is  cast,  the  issue  must  be  found  against  him. 
.    n  all  cases  this  onus  is  imposed  on  the  party  propounding  a  wilH  it  is  in 
^^  general  discharged  by  proof  of  capacity  and  the  fact  of  execution ;  from 

which  the  knowledge  of  and  assent  to  the  contents  of  the  instrument  are 
assumed,  and  it  cannot  be  that  the  simple  fact  of  the  party  who  prepared 
the  will,  being  4u«iself  a  legatee,  is  in  every  case  and  under  all  circum- 
stances, to  create  a  contrary  presumption,  and  to  call  upon  the  court  to 
pronounce  against  the  willf  unless  additional  evidence  is  produced  to 

(«)  Pa9k€  V.  OUott,  2  Phill  9^.  (6)  Bmnghirst  ▼.  Vicktn^  1  PJbil).  1491 
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prove  the  knowledge  of  its  contents  by  the  deceased :  a  single  instance 
of  not  unfrequent  occurretice  will  test  the  truth  of  this  proposition ;  a 
man  of  acknowledged  competence  and  habits  of  business,  worth  100,000/. 
leaves  the  bulk  of  his  property  to  his  family,  and  a  legacy  of  50/.  to  his 
confidential  attorney,  who  prepared  the  will,  would  this  fact  throw  the 
burden  of  proof  of  actual  cognizance  by  the  testator  of  the  contents  of 
the  will  on  the  party  propounding  it,  so  that  if  such  proof  were  not  sup- 
plied, the  will  would  be  pronounced  against  1    The  answer  is  obvious,  it 
would  not.    All  that  can  be  truly  said  is,  that  if  a  person,  whether  attor- 
ney or  not,  prepares  a  will  with  a  legacy  to  bimself,  it  is,  at  most,  a 
suspicious  circumstance  of  more  or  less  weight,  according  to  the  facts  of 
each  particular  case ;  in  some  of  no  weight  at  all,  as  in  the  case  sug- 
gested, varying  according  to  circumstances ;  for  instance,  the  Quantum 
of  the  legacy,  and  the  proportion  it  bears  to  the  property  disposed  of,  and 
numerous  other  contingencies  i  but  in  no  case  amounting  to  more  than  a 
circumstance  of  suspicion,  demanding  the  vigilant  care  and  circumspcc- 
iion  of  the  court  in  investigating  the  case,  and  calling  upon  it  not  to 
grant  probate  without  full  and  entire  satisfaction  that  the  instrument  did 
express  the  real  intentions  pf  the  deceased.    Nor  can  it  be  necessary 
ihaty  in  all  such  ccues^  even  if  the  testator's  capacity  is  doubtful,  the 
precise  species  of  evidence  of  the  deceased's  knowledge  of  the  will  is  to 
be  in  the  shape  of  instructions  for,  or  reading  over  the  instrument  They 
form,  no  doubt,  the  most  satisfactory,  but  they  are  not  the  only  satisfac- 
tory description  of  proof  by  which  the  cognizance  of  the  contents  of  the 
will  may  be  brought  home  to  the  deceased.    The  court  would  naturallv 
look  for  such  evidence ;  in  some  cases  it  might  be  impossible  to  establish 
a  will  without  it,  but  it  has  no  riffht  in  every  case  to  require  it. 

I  have  said  thus  much  upon  the  rules  of  law  applicable  to  this  case, 
with  the  concurrence  of  all  their  lordships  who  heard  the  argument,  not 
particularly  with  a  view  to  the  decision  of  this  case ;  but  in  order  to 
prevent  any  misconception  upon  a  subject  of  so  great  practical  import- 
ance ;  at  the  same  time  their  lordships  wish  it  to  be  distinctly  understood, 
that  entirelv  acquiescing  in  the  propriety  of  the  rule  so  qualified  and 
explained,  they  should  be  extremely  sorry  if  any  thing  which  has  fallen 
'  from  them  should  have  the  effect  of  impeding  its  full  operation. 

The  case  which  their  lordships  have  now  to  decide  has  been  argued 
.at  the  bar  with  much  industry  and  ability  on  both  sides ;  and  all  their 
lordships  have  besides  had  an  ample  opportunity  of  perusing  and  consi- 
dering with  due  care  and  attention  the  immense  mass  of  evidence,  more 
or  less  material,  which  was  adduced  in  the  court  below :  as  the  result  of 
that  consideration  has  been  to  satisfy  our  minds  that  the  decree  of  the 
judge  of  the  Pre^rogative  Court  was  right,  it  is  not  necessary  to  go  into 
the  same  minute  statement  or  comment  upon  the  evidence  in  the  cause 
in  detail,  which  we  should  have  thought  it  our  duty  to  have  done  if  we 
Jiad  happened  to  arrive  at  a  different  conclusion  from  that  of  the  learned 
judged  Adopting  the  principles  above  laid  down  and  admitted  on  both 
aides,  we  are  all  quite  satisfied  that  the  deceased  was  competent,  and 
that  the  paper  propounded  by  the  respondent  is  proved  to  be  his  true  last 
will,  and  to  express  his  real  intentions. 

A  tolerably  just  estimate  may  be  formed  of  the  character  and  mental 
powers  of  Mr.  Barry  the  deceased,  from  the  parol  evidence  on  both 
sides,  after  making  allowance  for  the  bias  unaer  whifth  the  witnesses 
speak ;  and  th^  written  documents  which  are  proved  by  the  handwriting 
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of  the  deceased.  From  these  sources  it  may  be,  collected  that  he  was 
a  oerson  of  slender  capacity,  of  a  retired  disposition,  indolent  habits, 
addicted  to  drinking,  somewhat  singular  in  his  appearance,  frivoioiiSy 
and  occasionally  even  childish  in  his  amusements  and  occupations.  On 
the  other  hand,  it  is  clear  that  he  was  not  insane,  and  although  the  evi- 
dence embraces  a  period  of  more  than  fifty  years,  and  an  account  of 
most  of  the  transactions  of  his  life,  there  is  no  satisfactory  evidence  of  a 
single  act,  denoting  that  he  was  labouring  under  delusions,  or  indicating 
such  a  degree  of  folly  as  to  show  that  he  was  unfit  to  be  trusted  with 
the  management  of  his  own  concerns.  Though  certainly  not  a  man  of 
business,  he  was  capable  of  transacting  the  ordinary  affairs  of  life, 
and  the  letters  produced,  under  his  hand,  and  the  parol  evidence  of  the 
annual  settlement  of  his  accounts  and  attendance  at  the  banker's,  dis- 
tinctly show,  that  he  paid  ci)nsiderable  attention  to  his  pecuniary  con- 
cerns, and  was  competent  to  the  conduct  of  his  affairs.  It  is  not  indeed 
disputed  on  one  side,  but  that  he  was  of  testable  capacity,  nor  on  the 
other  that  he  was  a  person  of  weak  mind ;  as  to  the  extent  of  that  weak- 
ness, there  is  a  difference,  but  admitting  its  existence,  even  to  the  degree 
represented  on  the  part  of  the  appellant,  the  only  consequence  will  be, 
that  it  adds  to  the  suspicion,  whicn  unquestionably  belongs  to  the  circum- 
stance of  the  attorney  who  prepared  the  will,  taking  no  less  than  a  fourth 
of  the  estate,  and  the  legatees  taking  the  whole,  to  the  exclusion  of  his 
own  family,  and  calls  upon  us  to  watch  the  proof  of  the  will  itself  with 
increased  jealousy  and  suspicion.  The  question  is,  whether  these  grounds 
of  suspicion  have  been  satisfactorily  removed,  and  the  instrument  proved 
to  be  the  real  will  of  the  testator  himself! 

That  he  should  pass  over  his  own  relations  is  rendered  highly  proba- 
ble under  the  unhappy  circumstances  of  this  case.  If,  all  the  other  facts 
of  the  case  being  as  they  were,  he  had  lived  on  terms  of  affectionate  in- 
tercourse with  his  son  ;  had  received  him  occasionally  as  an  inmate  of 
the  house;  had  habitually  corresponded  with  him,  and  had  always 
expressed  for  him  parental  regard,  the  case  would  have  been  one  of 
much  greater  suspicion  and  more  difficult  to  decide  than  it  is;  but, 
unhappily,  there  is  proof  of  estrangement  from  his  only  son,  so  clear  and 
distinct,  as  to  admit  of  no  doubt,  and  upon  grounds  which,  whether  the 
charge  against  the  son  were  true  or  false,  cannot  assuredly  be  deemed 
irrational.  Though  Mr.  Barry  Barry  had  been  guilty  of  the  violent  con- 
duct which  is  deposed  to  by  some  of  the  witnesses,  and  that  operating 
on  the  timidity  ot  his  father  might  have  sometimes  excited  his  fears,  it  is 
clear  from  the  correspondence,  that  his  father  was  on  a  friendly  footing 
with  him,  and  professed  much  regard  for  him,  even  after  that  gentleman 
had  absconded,  to  avoid  being  talen  on  a  bench  warrant  founded  upon 
.  the  charge  against  him ;  but  after  the  time  that  he  declined  to  take  his 
trial  at  the  assizes  in  March,  1814,  and  thereby  afforded  a  strong  ground 
for  believing  that  the  charge  was  true,  all  intercourse  ceased ;  the  de- 
ceased never  wrote  to,  or  saw  his  son  afterwards — he  held  no  commu- 
nication whatever  with  him,  and  in  December,  1810,  when  in  the 
absence  of  Whitehead  and  Butlin,  under  whose  control  the  deceased  is 
supposed  to  have  been,  Mr.  Barry  Barry  went  to  his  father's  house,  his 
father  himself,  of  his  own  accord  excluded  him  from  his  presence ;  and 
it  appears  to  be  clear,  that  from  the  month  of  March,  1814,  he  ceased  to 
spcaK  of  him,  except  as  an  unfortunate  and  unhappy  than.  In  this  state 
of  complete  alienation  from  his  son,  it  is  by  no  means  unnatural  to  sop- 
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pose  that  he  would  not  make  him  the  object  of  bis  bounty,  but  that  he 
would  seek  elsewhere  for  those  on  whom  he  would  bestow  it  After  his 
daughter's  death  in  1821,  he  had  no  relations  except  the  Neales,  from 
them  also  it  is  equally  clear  that  his  regards*  if  he  ever  entertained  any, 
were  estranged.  With  Pendock,  who  died  in  September,  1816,  he  had 
unfortunately  quarrelled,  and  he  kept  up  no  intercourse  with  the  other 
members  of  that  family ;  under  these  circumstances,  it  is  highly  proba- 
ble that  he  would  make  a  will,  in  order  to  prevent  his  son  enjoying  his 
property,  and  that  as  none  of  his  relations  were  on  terms  of  friendship 
with  him,  he  would  bestow  his  bounty  on  those  persons  who  were,  and 
none  seem  to  have  been  in  habits  of  intercourse  with  him  more  than  Mr. 
Percy  and  Mr.  Butlin,  and  it  is  by  no  means  improbable  that  he  would 
give  a  part  to  an  old  servant,  in  whom  he  had  reposed  great  confidence 
and  trust.  It  is  true  that  this  confidence  was  in  so(ne  respects  misplacedi 
and  Whitehead  seems  to  have  taken  liberties  in  his  master's  house, 
which  he  could  hardly  have  sanctioned,  but  it  does  not  appear  that  his 
master  knew  it,  and  he  was  intrusted  to  the  last  with  the  management  of 
his  domestic  affairs. 

With  these  probabilities  then  in  favour  of  the  will  propounded,  let  us 
look  at  the  evidence  of  the  factum,  which,  thoush  not  so  strong  as  direct 
proof  of  written  instructions,  to  the  full  extent  of  the  will,  or  direct  proof 
that  it  was  read  over,  is  still  of  a  satisfactory  nature,  and  with  the  other  cir- 
cumstances to  which  I  have  adverted,  leaves  the  mind  perfectly  satisfied 
that  the  instrument  expresses  his  real  wishes. 

In  the  first  place,  it  is  a  fact  beyond  dispute  that  Mr.  Percy,  who  pre- 
pared the  will,  at  all  events  meant  that  it  should  be  fairly  and  openly 
executed  in  the  presence  of  respectable  witnesses.  Mr.  Smith  was  cer- 
tainly applied  to  by  him  for  that  purpose,  and  could  not  attend.  Dr. 
Davidson  and  Mr.  Chapman,  all  answering  that  description,  did  attend ; 
this  circumstance  is  strong  to  prove  the  absence  of  clandestinity  and 
fraud. 

There  were  instructions  for  the  burial  and  funeral  in  the  handwriting 
of  the  testator — (Exhibit  D.)  These  prove  no  more  than  that  his  mind 
was  directed  to  the  subject  of  arrangements  after  his  death ;  but  they 
do  not  carry  the  case  further;  they  do  not  lead  necessarily  to  the  inference 
that  he  had  a  wiU  in  view ;  but  exhibit  C.  is  proved  by  Gough  (and  there  is 
DO  fair  ground  to  disbelieve  his  evidence)  to  have  been  trajismitted  to  the 
deceased.  It  incorporated  the  memorandum  D.  and  was  a  draft  of  the 
will,  and  that  draft,  in  a  page  of  it  which  contains  the  legacies  to  White- 
head and  his  wife,  is  twice  altered  in  the  handwriting  of  the  testator; 
which  distinctly  proves  that  his  mind  was  employed  on  the  subject,  and 
affords  reasonable  evidence  that  he  was  cognizant  of  the  contents.  In 
addition  to  this,  Gough  proves  that  it  was  Mr.  Barry  who  sent  him  to 
desire  Mr.  Chapman  "  to  come  to  see  him  execute  his  toilL'*  He  also 
sent  him  with  the  sanie  message  to  Dr.  Marsden,  but  that  gentleman  was 
not  at  home ;  Dr.  Davidson,  who  did  attest  it,  expressly  swears  that  Mr. 
Barry  declared  it  to  be  his  last  will  and  testament,  and  requested  him 
and  Mr.  Chapman  to  witness  it,  and  he  adds  his  belief  that  Mr.  Barry 
was  of  perfectly  sound  mind,  memory  and  understanding,  and  capable 
of  doing  any  act  requiring  thought,  judgment  and  reflection.  It  is  sug- 
gested that  there  was  some  secrecy  in  the  preparation  of  the  will  in  Mr. 
Percy's  office,  for  Nightingale,  who  was  an  old  clerk,  did  not  know  it, 
but  we  think  that  this  does  not  raise  any  inference  of  this  kind,  as  it  may 
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naturally  be  accounted  for,  by  the  practice  of  entrusting  diflerent  mat* 
ters  of  business  to  diflerent  clerks,  and  if  a  fraud  had  boen  intended  and 
concocted  between  the  three  legatees,  it  is  rather  more  likely  that  Night- 
ingale, who  was  an  associate  of  Whitehead,  should  be  employed  man 
Grough,  who  was  not. 

We  think,  therefore,  that  the  evidence  of  the  factum,  coupled  with  the 
strong  probabilities  of  the  case,  is  sufiicient  to  remove  the  suspicions 
which  naturally,  betong  to  the  case  of  all  wills  prepared  by  persons  in 
their  own  favour,  especially  when  made  by  those  of  weak  capacity. 
The  undue  influence  and  the  importunity  which,  if  they  are  to  defeat  a 
will,  must  be  of  the  nature  of  fraud  or  duress,  exercised  on  a  mind  in  a 
state  of  debility,  are  insinuated,  but  not  proved.  Whitehead's  authority 
and  power  over  his  master  are  no  doubt  suflicieutly  established,  but  that 
such  authority  and  power  were  in  any  way  exercised  to  procure  this 
will  to  be  made,  is  only  conjecture,  and  there  is  nothing  like  proof  of 
authority  or  control  of  any  kind  on  the  part  of  Butlin  or  Percy.  We 
are  therefore  of  opinion  that  the  will  is  established,  and  ought  to  be  ad- 
mitted to  proof.  We  have  entertained  some  doubt  as  to  the  propriety  of 
that  part  of  the  decree  which  condemns  the  appellant  in  the  costs  subse- 

auent  to  the  giving  in  his  allegation,  dated  the  7th  of  Noven^iber,  1833 : 
le  case  is  one  in  which  the  appellant  was  well  justified  in  calling  for  the 
proof  of  the  will,  and  watching  and  sifting  that  proof,  and  certainly  ought 
not  to  have  had  to  pay  the  costs  of  that  inquiry.  But  as  the  case  made 
by  his  allegation  was  a  charge  in  the  nature  of  conspiracy  and  fraud, 
and  that  charge  has  failed,  and  as  a  part  of  it,  and  that  causing  no  small 
addition  to  the  expense,  is  introduced  for  a  collateral  purpose,  not  mate- 
rial to  the  decision  of  this  suit,  we  do  not  think  we  ought  to  vary  the 
decree  of  the  court  below  in  re;spect  to  the  costs,  and  the  appeal  must  be 
consequently  dismissed,  and  we  think  with  costs. 


ARCHES  CX)URT  OF  CANTERBURY. 

BLUNT  and  FULLER  against  HARWOOD.— p.  648. 

In  a  suit  for  rabtrtction  of  a  chorch  rate,  made  in  rirtue  of  tlie  fUtatM  58  Geo.  3,  c  45,  and 
60  Geo.  3,  c.  134,  Uie  libel  ouf  ht  to  show  upon  the  face  of  it  that  the  oonditions  reqoired  by 
the  acts  have  been  complied  with. 

Libel  to  be  reformed. 

A  vestry  meeting  having  been  held  on  the  17th  of  March,  at  which  a  committee  was  appointed 
to  consider  a  plan  then  produced  for  afibrding  additional  accommodation  to  the  pariafaionon 
in  the  charch,  and  to  report  whether  it  would  be  expedient  to  adopt  that  or  any  other  plan. 
At  a  sosbeqnent  vestry  it  was  resolved  to  adopt  the  report  of  the  committee,  and  to  borrow 
3,30(M.  on  the  security  of  the  church  rates,  in  order  to  carry  the  plan  into  effect 

Qtttfrc,  whether  the  latter  vestry  had  the  power  of  borrowing  the  money,  the  notice  pleaded  of 
the  vestry  being  **  to  receive  the  report  of  the  committee  appointed  to  consider  the  plans  pitr 
dttoed  to  the  vestry  meeting,  held  on  the  I7th  of  March,  for  affording  additional  accommoda- 
tion to  the  parishioners  desirous  of  attending  divine  worship  in  the  pariah  church.'* 
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WRIGHT  against  ELWOOD,  falsely  caUing  herself  WRIGHT.— 

p.  662. 

NuUity  of  marrriiM.  Marriage  without  doe  pablioation  of  banns  not  void  under  itet.  4  GeOi  i, 
0.  76,  onleta  bou  parties  cognizant  of  the  undue  publication. 

SembU^  that  a  marriage  without  any  publication  of  banns,  would  bo  held  to  be  without  due  pab- 
lioation of  banns  onder  sect  99' of  4  Geo.  4,  c.  76. 


CONSISTORY  C»URT  OF  LONDON. 

COLLETT  against  COLLETT.— p.  678. 

Divoroe  bj  reason  of  cmehy  and  adulteryd^Cmdty  not  proved.  Proof  of  adultery  ftom  inftr.  ^  L^*f* 

enoe.    Medical  testimony,  how  oonsidered.  LScJ 

PREROGATIVE  COURT  OF  CANTERBURY. 

KOSTER  against  SAPTE.— p.  691. 


On  Petition. 


The  court  will  not  revoke  an  administration  which  has  been  outstanding  lor  a  considerable 
time,  unless  weighty  reasons  be  shown  for  its  revocation.  A  decree  having  been  taken  out 
to  show  cause  why  letters  of  administration  with  will  annexed,  limited  to  property  in  tUe 
ooontry,  of  a  person  who  died  domiciled  at  Leghorn,  should  not  be  revoked,  as  being  void  under 
a  sentence  of  the  courts  at  Leghorn,  and  also  as  having  been  obtained  through  a  suppression 
offsets,  the  party  calling  in  the  administration  not  having  proved  the  sentence  of  the  court 
at  Leghorn,  nor  the  other  ground  alleged,  to  the  satisfaction  of  the  court;  the  administrator, 
who  appeared  under  protest,  dismissed  with  502.  oosts. 

Martha  Saptb,  spinster,  a  native  of  Tuscany,  and  domiciled  at  Leg- 
horn, died  in  April,  1811,  possessed  of  property  in  Tuscany,  and  also 
personal  estate  in  England  to  the  amount  of  3,000/.  She  made  a  will 
on  the  25th  of  May,  1805,  bv  which  she  bequeathed  various  legacies, 
and  among  others  one  of  2001.  to  Amelia  Koster,  wife  of  John  Adolphus 
Koster.  The  residue  of  her  property  in  this  country  she  gave  to  her 
nieces,  Jane  and  Julia  Sapte,  resident  here,  and  in  case  of  their  decease 
that  residue  was  given  to  Francis  Sapte  and  Henry  Sapte,  her  nephews, 
also  resident  in  this  country.  She  appointed  certain  persons  her  execu- 
tors, and  substituted  others  in  case  of  their  decease ;  one  of  such  execu- 
tors being  Mr.  J.  A.  Koster,  the  husband  of  Amelia  Koster.  Shortly 
after  the  death  of  the  deceased,  a  copy  of  the  will  was  sent  to  Mn 
Francis  Sapte  in  this  country,  but  no  steps  were  taken  to  obtain  probate 
here  until  1813,  when  upon  the  death  of  Julia  Sapte,  the  last  surviving 
residuary  legatee,  Mr.  Francis  Sapte  took  out  letters  of  administratioa 
of  her  effects,  and  as  her  representative  applied  for  letters  of  administra- 
tion, with  will  annexed,  of  Martha  Sapte,  limited  to  the  property  here ; 
and  upon  an  affidavit  made  by  him,  stating  that  the  original  will  was 
remaining  of  record  in  the  courts  at  Leghorn,  and  that  the  executors 
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were  in  Tuscany,  and  not  likely  to  come  to  this  country,  a  decree  issued, 
calling  upon  the  executors  to  take  probate  in  this  country,  or  show  cause 
why  letters  of  administration,  with  will  annexed,  limited  to  the  property 
in  this  country,  should  not  be  granted  to  Mr.  Francis  Sapte,  as  the  repre- 
sentative of  Julia  Sapte.  This  decree  was  served  in  the  usual  way  on 
the  Royal  Exchange,  and  no  appearance  being  given,  the  limited  admin- 
istration was  granted  to  Mr.  Sapte,  who  remained  in  the  possession  of 
the  grant  until  this  time. 

Tnis  administration  was  now  called  in,  a  decree  having  been  extracted 
by  Mr.  Peter  Frederick  William  Koster,  the  son  and  representative  of 
Amelia  Koster,  who  died  in  1820,  (Mr.  Koster,  her  husband  having  re- 
nounced,) calling  upon  Mr.  F.  Sapte,  the  administrator  of  Martha 
Sapte,  to  show  cause  why  the  letters  of  administration  should  not  be 
revoked,  as  having  been  unduly  obtained,  and  administration  granted  to 
him  as  the  representative  of  Amelia  Koster.  To  this  decree  an  appear- 
ance was  given  under  protest. 

On  behalf  of  Mr.  P.  F.  W.  Koster,  the  party  calling  in  the  adminis- 
tration, it  was  alleged,  that  Martha  Sapte,  the  -deceased,  a  native  of 
Tuscanv,  died  domiciled  at  leghorn,  by  the  laws  of  which  country  the 
disposition  of  her  personal  estate  is  to  tie  governed,  that  by  her  will  she 
appointed  certain  persons  executors,  one  of  whom,  J.  A.  Koster,  waa 
the  husband  of  Amelia  Koster,  (since  deceased,)  whilst  living  the  niece 
of  the  deceased,  and  who,  together  with  her  husband,  were  domiciled 
subjects  of  Tuscany  ;  that  the  deceased's  nieces,  Jane  and  Julia  Sapte, 
and  her  nephews,  Francis  and  Henry  Sapte,  were  domiciled  in  this 
country ;  that  by  the  then  and  still  existing  laws  of  Tuscany,  such  por- 
tion of  the  deceased's  property  as  was  given  to  them,  in  consequence  of 
their  being  so  domiciled,  devolved  upon  Amelia  Koster,  as  the  sole  next 
of  kin  of  the  deceased  resident  in  Tuscany ;  that  the  deceased,  by  the 
laws  of  Tuscany,  was  dead  intestate  as  to  that  part  of  her  property 
which  was  in  this  country ;  that  notwithstanding  the  premises  the  Fiscal 
authorities  at  Leghorn  claimed  such  portion;  that  such  claim  was 
resisted  by  Amelia  Koster,  and  that  on  the  4th  of  December,  1811,  a 
sentence  was  pronounced  in  her  favour  by  the  tribunal  of  First  Resort, 
which  sentence  was  appealed  from,  but  affirmed  by  the  Superior  Court 
on  the  7th  of  July,  1612,  and  general  administration  of  the  deceased's 
effects  granted  to  Amelia  Koster,  who  paid  debts  and  expenses  exceeding 
the  effects  of  the  deceased  by  three  thousand  pounds.  That  in  October, 
18)2,  copies  of  these  decrees  were  sent  by  J.  A.  Koster  to  Mr.  Sapte,  the 
other  party,  the  receipt  whereof  he  acknowledged ;  that  nevertheless  he 
proceeded  to  obtain  the  limited  administration  with  the  will  annexed, 
without  disclosing  such  decrees  to  the  court,  he  being  aware  that  by 
such  decrees  the  residuary  legatees  here  were  declared  to  be  legally 
debarred  of  all  property  under  the  will. 

For  the  party  cited  and  in  support  of  the  protest,  it  was  alleged,  that 
Francis  Sapte,  the  administrator,  soon  after  the  deceased's  death,  re- 
ceived from  the  executors  a  copy  of  the  will,  for  the  purpose  of  the  same 
being  proved  in  this  country;  that  in  August,  1613,  the  administration 
was  granted,  that  the  leigacies  were  paid  here  and  also  abroad  by  the 
executors,  by  which  they  recognised  the  validity  of  the  will,  that  P. 
Sapte  was  for  several  years  the  agent  of  J.  A.  Koster,  that  he  credited 
the  account  of  the  said  J.  A.  Koster  with  the  t!00/.  legacy  lo  his  wife, 
Amelia  Koster,  a  receipt  of  which  account  was  acknowledged  by  Mr. 
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Koster — that  Amelia  Kost^r  died  in  1820 ;  that  her  husband  survived 
her,  but  took  no  steps  in  calling  in  the  administration  ;  that  on  the  16th 
.March,  1836,  P.  F.  W.  Koster,  her  son,  upon  the  renunciation  of  J.  A. 
Koster,  her  husband,  took  administration  of  her  effects ;  that  in  1820, 
the  said  P.  F.  W.  Koster  was  resident  in  London,  and  had  ample  oppor- 
tunities of  taking  steps  for  calling  in  the  said  administration :  that  at 
the  time  of  the  proceedings  in  the  courts  in  Tuscany,  the  duchy  of  Tus- 
cany was  in  the  possession  of  the  French  armies,  then  in  a  state  of 
hostility  with  this  country,  and  that  Jane  and  Julia  Sapte,  and  Francis 
Sapte,  were  then  resident  in  this  country,  and  had  no  means  of  appear- 
ing in  those  courts.  That  the  law  was  not,  as  alleged  by  the  other  party ; 
that  parties  domiciled  out  of  the  dominions  of  the  Grand  Duke  of  Tus- 
cany were  precluded  from  being  entitled  to  the  personal  estate  of  per- 
sons domiciled  and  dyin^  within  those  dominions,  unless  by  the  laws  of 
the  country  in  which  such  persons  resided  and  were  domiciled,  persons 
residing  within  the  dominions  of  the  Grand  Duke  of  Tuscany,  were  in 
like  manner  precluded  from  succeeding  to  the  estates  of  persons  dying 
within  that  country — and  reference  was  made  to  the  Royal  Ordinance, 
of  the  3d  of  August,  1784,  and  to  the  726th  and  912th  articles  of  the 
Code  Napoleon,  which  declared  to  that  effect 

Lushineton  and  Addams  for  Mr.  Koster. 

The  administration  granted  in  this  case  is  void,  on  two  grounds. 

In  the  first  place,  it  was  obtained  by  concealing  from  the  court  the 
facts  of  the  case ;  it  has  been  therefore  surreptitiously,  and  in  the  legal 
sense  of  the  term,  fraudulently  obtained. 

In  the  second  place,  the  will  of  Martha  Sapte  is  of  no  validity,  so  far 
as  respects  the  disposition  of  the  property  in  this  country  ;  consequently, 
neither  Jane  Sapte  nor  Julia  Sapte,  nor  Francis  Sapte  were  entitled  to 
take  anything  under  it. 

After  the  death  of  the  testatrix,  proceedings  took  place  in  the  courts 
of  Tuscany,  and  it  was  finally  decided  that  sne  had  died  intestate  as  to 
all  legacies  out  of  the  Tuscan  dominions ;  that  the  will  as  to  thenri  was 
void ;  and  administration  was  granted  by  the  Tuscan  .courts  to  Amelia 
Koster, 

When  Mr.  Sapte  applied  to  this  court  for  administration  with  the  will 
annexed,  he  was  in  possession  of  information  that  the  courts  in  Tuscany 
had  pronounced  the  will  void  quoad  the  legatees  in  this  country ;  yet  he 
stated  in  his  affidavit  that  the  will  was  of  record  in  the  proper  court  at 
Leghorn ;  the  inference  which  the  court  would  draw  from  this  was, 
that  the  will  was  in  force  there;  the  court,  therefore,  received  a  false 
impression  from  the  affidavit  of  Mr.  Sapte :  this  was,  therefore,  a  legal 
fraud,  and  no  lapse  of  time  prevents  the  ripping  up  of  a  legal  fraud. 

Thb  Court. 

Does  that  rule  apply  where  the  adverse  party  is  aware,  of  the  fact, 
and  takes  no  step  1 

Jtrgument  continued. — If  he  is  aware  of  it,  and  being  resident  in  this 
country,  remains  dormant  for  twenty  years,  it  might  bar  him ;  but  here 
tlie  parties  were  resident  abroad,  and  did  not  know  the  administration 
had  been  granted  to  Mr.  Sapte.  Besides,  the  party  then  interested  was 
the  mother ;  the  right  of  the  party  now  before  the  court  did  not  com- 
mence until  1836,  when  he  took  administration  of  his  mother's  effects. 

The  rule  of  law  is  now  settled,  that  the  lex  domicilii  shall  govern  the 
disposition  in  testacy  or  intestacy,  as  well  as  the  meaning  of  ihe  instru- 

Vol.  VI.  64  " 
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ment.    Hog  v.  LashUVf  6  Bro.  P.  C.  677.    Robertson  on  PenonaF 

Succession.  On  the  death  of  Martha  Sapte,  the  proper  tribunal  to 
decide  as  to  the  validity  of  her  will,  was  that  of  the  country  in  which 
she  died  domiciled  :  the  Tuscan  tribunal.  The  lex  loci  rei  sitcB  is  repu- 
diated by  all  civilized  nations.  Here  are  decrees  pronouncing  the  will 
null  and  void  by  the  laws  of  Tuscany. 

The  Court. 

I  have  not  those  decrees  before  me. 

Argument  continued, — We  so  allege,  and  it  is  not  denied. 

The  next  point  is,  can  the  validity  of  the  decrees  be  impeached? 
What  is  the  effect  of  a  foreign  judgment,  and  how  far  is  it  conclusive 
on  the  present  occasion?  Suppose  the  judgment  not  to  be  conclusivet 
in  what  way  is  its  validity  examinable? 

First.  Is  the  foreign  judgment  conclusive?  The  last  case  in  the  Hoaao 
6f  Lords,  is  ••  Houlditch  v.  Donegal,**  (8  Bligh,  301,)  where  the  whole  of 
the  authorities  are  collected.  The  result  of  the  judgment  in  that  case 
was,  that,  in  the  opinion  of  Lord  Brougham,  there  were  cases  in  which 
it  was  competent  for  the  court  to  look  into  the  grounds  and  reasons  of 
the  foreign  judgment,  and  satisfy  itself  as  to  the  law  of  the  country.  In 
"  Martin  v.  Nicolls,**  (3  Simon,  468),  the  Vice  Chancellor  held  a  foreign 
judgment  to  be  conclusive.  Under  certain  circumstances  we  admit, 
where  there  is  a  question  as  to  jurisdiction,  or  whether  the  party  was 
cited  according  to  law,  and  for  some  other  purposes,  that  you  may  ex- 
amine av  foreign  decree  ;  but  you  cannot  open  any  decree  of  a  foreign 
country,  and  try  by  your  own  lights  and  knowledge,  whether  the  foreign 
judgment  was  pronounced  on  good  ground  or  not. 

Second.  If  the  judgment  be  not  conclusive,  how  is  its  validity  to  be 
tested  ?  Not  by  the  opinions  of  advocates — opinions  can  have  no  weight 
against  a  decree  of  a  competent  court. 

The  whole  question  comes  to  this,  whether  there  be  a  valid  will  or  not, 
according  to  the  law  of  the  place  where  the  party  died  domiciled  ? 

Burnaoy  and  Haggard,  contra. 

The  party  cited  to  bring  in  the  administration,  has  been  in  possession 
of  the  grant  for  twenty-four  years :  there  is  no  instance  in  which  an 
administration  so  long  outstanding,  has  ever  been  revoked,  though  the 
court  has  power  to  revoke  it,  if  it  has  been  obtained  under  false  pretences, 
and  by  a  deception  practised  upon  the  court  itself.  If  Mr.  Koster  is  pre- 
cluded from  any  advantages  by  the  grant  of  administration  obtainea  by 
Mr.  Sapte,  it  is  through  his  own  laches.  As  next  of  kin  of  the  surviving 
residuary  legatee,  Mr.  Sapte  has  a  right  to  the  administration.  The 
judgments  of  foreign  courts,  when  proceeding  in  rem,  are  said  to  be 
conclusive,  but  not  as  to  moveable  property  out  of  the  jurisdiction  of 
the  country  pronouncing  the  judgment.  (See  Phillipps  &  Amos  on  Evi- 
dence, pt.  2,  ch.  1,  sect.  3,  p.  532.)  There  is  no  proof  that  the  law  of 
Tuscany  precluded  a  person  in  this  country  from  receiving  a  legacy 
under  the  will  of  a  Tuscan  subject,  out  of  property  here.  The  seques- 
tration of  the  property  of  English  subjects,  by  the  Berlin  and  Milan 
decrees,  did  not  take  this  property  from  Mrs.  Martha  Sapte,  who  was 
not  an  English  subject.  Mr.  Sapte,  in  his  affidavit,  says,  and  he  believes, 
that  the  copy  of  the  will  was  sent  over  to  this  country  to  be  proved ;  for 
what  other  purpose  could  it  have  been  sent?  Mr.  Sapte  remitted  to^Mr. 
Koster  an  account  of  the  payments  for  proving  the  will,  which  Koster 
sicknowledged.    Mr.  Sapte's  impression  was,  that  the  decree  whi<Sh 
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.was  obtained,  without  the  knowledge  of  the  residuary  legatees,  could 
not  refer  to  property  out  of  Tuscany,  and  the  court,  even  now,  is  not 
instructed  as  to  what  the  decree  really  was.  Mr.  Sapte,  therefore,  was 
justified  in  applying  for  administration,  and  there  is  no  pretence  for  say- 
ing that  there  was  any  concealment  or  misrepresentation  practised  on 
the  court,  when  he  stated,  as  he  believed,  that  the  will  was  of  record  in 
the  foreign  court,  for  he  considered  the  will  a  valid  instrument. 

JuDOMBiTT — Sir  Herbert  Jenner. 

The  administration  which  has  been  taken  out  in  this  case  is  of  so  long 
standing,  that  the  court  is  very  unwilling  to  disturb  it,  without  weighty 
reasons  being  shown  for  the  revocation  pf  such  an  administration  regu- 
larly granted.  The  court  would,  undoubtedly,  revoke  an  administration, 
if  sufficient  ground  were  shown ;  but  the  party  who  seeks  to  impeach 
the  administratioQ,  must  state  the  grounds  upon  which  he  is  entitled  to 
impeach  it;  prima  facie,  the  title  to  the  property  is  in  the  residuary 
legatees. 

It  is  stated  that  the  administration  is  revocable  on  two  grounds  :  First» 
that  by  the  law  of  Tuscany,  as  it  existed  on  the  death  of  the  deceased, 
residuary  legatees  living  domiciled  out  of  the  Tuscan  dominions,  gene- 
rally, were  not  capable  of  taking  under  the  will :  Secondly,  that  when 
Mr.  Sapte  obtained  the  administration  with  the  will-  annexed,  he  con- 
cealed from  the  court  that  proceedings  had  taken  place  in  the  courts  at 
Leghorn,  with  respect  to  the  deceased's  property,  and  that  it  had  been 
decided  to  belong  to  Mrs.  Koster,  as  nearest  of  kin  to  the  deceased  in 
Tuscany,  and  that  administration  had  accordingly  been  granted  to  her. 
So  that  the  case  on  the  part  of  Mr.  Koster,  the  party  taking  out  this 
decree,  stands  on  these  grounds :  the  incapacity  of  the  residuary  legatees 
to  inherit  according  to  the  law  of  Tuscany,  and  the  suppression  of  the 
proceedings  at  Leghorn,  from  this  court,  which  would  have  prevented 
the  court  from  granting  the  administration.  The  party  setting  up  such 
a  case,  is  bound  to  furnish  the  court  with  the  law  of  Tuscany,  and  the 
proceedings  of  the  courts  in  that  countr)",  by  which  it  was  decided  that' 
the  property  in  England  belonged  to  Mrs.  Koster.  How  is  the  court  to 
be  satisfied  op  this  point  1  It  must  have  information  as  to  the  law  of 
Tuscany. 

It  has  been  said  that  proceedings  of  a  certain  kind  took  place  before 
the  tribunals  of  Leghorn,  and  the  question  having  been  decided  there, 
this  court  cannot  inquire  into  the  validitv  of  the  sentence.  But  -the  first 
question  before  the  court  is,  what  was  the  law  of  Tuscany  at  the  time  ? 
Whether  all  persons  residing  out  of  the  Tuscan  dominions,  were  inca- 
pacitated from  succeeding  to  the  personal  estate  of  a  Tuscan  subject,  or 
whether  the  incapacity  was  limited  to  certain  countries?  whether  the 
whole  property  of  a  subject  of  Tuscany,  wherever  situated,  was  affected 
by  the  law,  and  the  incapacity  of  residuary  legatees  was  general,  apply- 
ing to  all  persons  out  of  the  Tuscan  dominions,  or  only  to  persons 
resident  in  this  country  at  that  time,  in  a  state  of  hostility  with  the 
authorities  then  in  Tuscany,  namely,  the  French,  who  were  then  in 
possession  of  Tuscany,  and  had  substituted  their  laws  for  those  which 
originally  existed  in  the  Tuscan  dominions. 

Although  succession  to  personal  property  is  governed  by  the  lex 
domicilii^  and  not  by  the  lex  loci  rei  siUs^  yet  a  measure  controlling  the 
law  of  a  country,  may  be  limited  and  qualified,  so  as  to  afiect  certain 
descripfions  of  property  only ;  and  it  does  not  appear,  from  the  proceed- 
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ings  in  this  case,  that  it  was  a  general  law,  applying  to  all  property, 
wheresoever  situated,  but  only  to  what  was  in  the  Tuscan  dominions. 
Although  the  rule,  that  personal  property  is  supposed  to  accompany  the 
owner,  wherever  he  goes,  is  true  to«  great  extent,  and,  in  general  cases, 
it  cannot  be  said  to  be  universally  true  without  exception.  For  what 
was  done  in  this  case?  There  was  a  sequestration  of  English  property, 
real  and  personal,  in  that  country,  and  if  this  included  all  personal  pro- 
perly, wherever  situated,  which  accompanied  the  person  to  the  person's 
domicile,  it  would  go  to  show  that  the  sequestration  ought  to  extend  to 
property  in  this  country;  and  if  it  had  so  happened  that  the  French  had 
remained  in  possession  of  Tuscany,  they  would  have  been  entitled  to  the 
property,  ana  this  country  would  have  been  bound  to  give  it  up  to  them 
when  hostilities  ceased,  in  obedience  to  the  Berlin  and  Milan  decrees, 
against  which  this  country  had  been  in  the  habit  of  protesting :  which 
would  be  absurd. 

What  has  the  court  before  it  on  this  point?  It  is  said,  the  law  of 
Tuscany  must  be  proved  by  the  sentence  of  a  competent  tribunal,  and  I 
am  not  prepared  to  say  that  this  is  not  a  proper  way  of  proving  the  law 
of  a  country :  but  how  is  the  sentence  proved  ?  Here  is  no  copy  or 
exemplification  of  the  decree,  but  a  mere  averment  of  an  interested  party, 
and  a  certificate,  bearing  no  marks  of  authenticity,  purporting  to  be  a 
certificate  of  sequestration.  In  all  cases  of  decisions  of  foreign  coui^s, 
an  exemplification  of  the  judgment  is  required,  and  although,  in  some 
few  cases,  foreign  judgments  have  been  received  as  evidence  of  what 
was  decided,  and  held  to  be  conclusive  on  certain  points,  yet  in  Hotddiich 
V.  Donegal,  it  was  held  that  a  foreign  judgment  was  open  to  examination 
—in  point  of  fact,  the  judgment  is  no  more  than  prima  facie  evidence  of 
what  was  decided,  and  is  good  until  it  is  impeached.  At  all  events, 
according  to  the  opinion  of  the  learned  judge  referred  to  in  the  argument, 
a  foreign  judgment  may  be  examined  for  certain  purposes:  if  not,  how 
is  the  court  to  know  tlie  effect  of  it?  Therefore  the  production  of  the 
judgment  is  the  root  and  foundation  of  the  whole  proceeding,  without 
which  the  court  cannot  proceed  a  single  step. 

What  is  the  court  called  upon  to  receive  as  a  substitute?  A  certifi- 
cate of  replevy  of  property,  belonging  to  Martha  Sapte,  purported  to  be 
sequestrated  by  the  French  authorities,  in  pursuance  of  the  imperial 
decree  of  21st  November,  1808.  The  decree  of  sequestration  referred 
only  to  that  part  of  the  property  actually  sequestrated,  and  to  no  other. 
It  is  simply  limited  to  the  property  sequestrated  under  the  decree  of  1806, 
and  as  far  as  this  certificate  goes,  it  can  only  show  an  incapacity  to 
inherit  that. 

As  the  judgment  is  not  produced  before  the  court,  the  court  ca^nnot 
tell  what  the  effect  of  it  might  be ;  but  if  there  was  a  judgment,  it  should 
have  been  produced,  because  the  whole  question  turns  upon  the  inca- 
pacity by  the  law  of  the  country.  Tiie  certificate  has  no  marks  of  the 
character  of  a  court  of  law. 

But  suppose  the  iudgment  went  to  the  extent  of  the  certificate,  what 
would  be  its  effect  f  The  sequestration  was  of  the  property  of  Martha 
Sapte  in  that  country ;  it  could  have  no  effect  upon  tne  property  in  this 
country. 

If  it  is  not  proved  to  the  satisfaction  of  the  court,  that  by  the  law  of 
Tuscany  the  property  of  Martha  Sapte  in  this  country  was  not  inherit- 
able by  persons  domiciled  here,  what  becomes  of  tfae  imputation  against 
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Mr.  Sapte  of  keeping  the  fact  from  the  knowledge  of  the  court  7  If  the 
law  of  Tuscany,  to  the  efiect  alleged,  had  been  clearly  established  before 
the  court,  perhaps  it  might  have  considered  it  sufficient  to  revoke  the 
administration  on  the  ground  of  a  suppression  of  a  material  fact ;  but 
where  the  court  is  in  the  dark  as  to  the  law  of  Tuscany,  there  is  no 
ground  of  imputation  against  Mr.  Sapte,  for  keeping  information  from 
the  court.  If  the  judgment  of  the  foreign  court  was  in  conformity  with 
the  Berlin  and  Milan  decrees,  I  doubt  whether  the  court  could  hold 
it  binding  and  conclusive  on  the  party,  so  as  to  make  the  grant  a 
nullity. 

But,  independent  of  thjs  circgmstancc,  what  is  there  to  account  for  the 
lapse  of  time  in  instituting  this  proceeding?  In  1813,  the  administration 
wa^  granted  to  Mr.  Sapte.  In  1814  Tuscany  was  restored  to  the  Aus- 
trian government.  If,  therefore,  there  was  an  inability  to  proceed 
earlier,  in  1814,  it  was  quite  competent  for  Mr.  Koster  to  proceed,  in 
order  to  recall  the  grant  of  administration  to  Mr.^Sapte.  but  no  step 
Was  taken  by  him.  In  1820,  his  wife  died,  and  he  has  not  taken  admin- 
istration of  her  effects.  The  party  now  proceeding  was  resident  in  this 
country  in  1820,  and  continued  here  some  time,  but  it  is  not  till  the  year 
1836,  twenty-three  years  after  the  administration  had  been  out,  that  a 
single  judicial  step  was  taken— ra  circumstance  which  influences  the 
court  considerably  in  refusing  to  disturb  the  administration. 

I  am  clearly  of  opinion  that  there  is  no  ground  whatever  in  proof 
before  me  for  disturbing  the  grant  already  made,  and  that  the  protest 
under  which  the  party  cited  has  appeared  is  proper,  and  I  pronounce  for 
it ;  and  I  am  bound  to  say,  that  it  was  incumbent  upon  the  party  pro- 
ceeding to  furnish  the  court  with  the  fullest  information ;  and  as  he  has 
not  produced  the  document  from  which  alone  the  court  could  be  in- 
structed as  to  the  law  of  Tuscany,  he  must  take  the  consequences  of  an 
experiment  made  at  his  own  risk.  He  has  given  security  for  costs  to 
the  extent  of  fifty  pounds,  and  I  am  of  opinion  that  I  should  not  do  jus- 
tice to  the  party  in  possession  of  the  administration,  if  the  other  party  is 
not  condemned  in  costs  to  that  extent.  I  therefore  pronounce  for  the 
protest,  dismiss  the  party,  and  condemn  Mr.  Koster  in  the  costs  to  the 
extent  of  fifty  pounds,  if  they  amount  to  that  sum. 


SATTERTHWAITE  against  POWELL.— p.  705. 


On  Petition. 


Where  Uio  basband  and  wife  are  drowned  by  the  same  accident  the  presaroption  is  that  they 
died  at  the  same  time ;  and  in  order  to  entiUe  the  next  of  kin  of  the  husband  to  the  wife^s  pro- 
perty, it  must  be  shown  that  he  sormed  the  wife. 

AifN  Armbtt,  the  deceased  in  this  case,  sailed  in  January,  1819,  with 
her  husband,  Caesar  Colclough  Armett,  Esq.,  then  a  major  in  the  35th 
regiment  of  infantry,  and  four  children,  on  a  voyaTO  from  Bristol  to 
Cork,  in  a  vessel  called  the  Berkwickshire  Packet,  which  was  lost  in  the 
Chsknnel,  and  every  one  on  board  perished. 

By  an  indenture  of  settlement,  dated  the  19th  of  February,  181 1,  cer- 
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tain  property  was  settled  previously  to  the  marriage  of  the  parties  ill 
trust,  for  the  separate  use  of  the  wife  durinff  her  life,  and  after  her  death 
for  the  husband  for  life,  in  case  he  survived  her ;  and  after  the  death  <^ 
the  survivor,  then  as  she  should  appoint  by  deed  or  will  among  her  chil- 
dren ;  but  in  case  of  the  children  dying  under  twenty-one  and  unnoarried, 
and  in  default  of  appointment,  then  in  trust  for  her  executors,  adminis- 
trators and  assigns,  and  personal  representatives,  to  and  for  their  own 
proper  use  and  benefit.  The  deceased  made  no  appointment  and  was 
dead  intestate,  and  on  the  3rd  of  June,  1810,  letters  of  administration  of 
her  efiects  were  granted  to  IVtary  Satterthwaite,  widow^  as  her  mother 
and  next  of  kin.  She  ws^  now  dead,  and  had  left  part  of  the  goods  of 
the  deceased  unadministered,  and  the  question  was,  whether  administra- 
tion of  the  unadministered  effects  of  Ann  Armett  should  be  granted  to 
ber  next  of  kin  or  to  the  representatives  of  the  husband  T 

The  Queen*s  Advocate  and  Haggard^  on  behalf  of  Frances  Powell,  the 
administratrix  of  the  husband,  contended,  that  where  the  husband  and 
wife  perish  by  the  same  accident,  the  ordinary  presumption  of  law  was 
that  the  husband  survived.  Such  was  the  doctrine  of  the  civil  law,(a) 
and  in  Taylor  v.  Diplock,  (2  Phill.  p.  261 — 270,)  such  it  should  seem  was 
the  opinion  of  Sir  John  Nicholl,  for  after  stating  the  facts  of  that  case, 
he  says : — *'  Looking  to  their  comparative  strength,  there  is  nothing  to 
take  away  the  ordinary  presumption,  that  a  man  was  likely  to  survive  a 
woman  in  a  struggle  of  this  description."  In  that  case  the  property  was 
the  husband's,  and  the  administration  was  granted  to  his  next  of  kin. 
^ere  the  property  was  the  wife's,  and  there  being  nothing  to  show  that 
she  survived,  and  the  presumption  being  that  the  husband  would  live  the 
longest,  the  administration  should  go  to  his  representative. 

Lushingtan  and  Addams^  contra. 

Sui  HfiaBERT  JCNITBR. 

•  It  appeared  to  me  that  this  point  was  settled ;  the  principle  has  been 
frequently  acted  upon,  that  where  a  party  dies  possessed  of  property  that 
the  right  to  that  property  passes  to  his  next  of  kin,  unless  it  oe  shown 
to  have  passed  to  another  by  survivorship.  Here  the  next  of  kin  of  the 
husband  claims  the  property  which  was  vested  in  his  wife,  that  claim 
must  be  made  out,  it  must  be  shown  that  the  husband  survived.  The 
property  remains  where  it  is  found  to  be  vested,  unless  there  be  evidence 
to  show  that  it  has  been  divested. 

The  parties  in  this  case  must  be  presumed  to  have  died  at  the  same 
time,  and  there  being  nothing  to  show  that  the  husband  survived  his  wife, 
the  administration  must  pass  to  her  next  of  kin. 

(a)  Dig.  34,  5,  9,  3. 


GOOSE  and  BAILEY  against  BROWN.— p.  707. 

The  will  of  an  aged  testator,  prepared  by  a  iolidtor  from  inatnictMiis  given  by  an  exeenCorand 
Watoe  in  the  will,  the  will  not  having  been  read  over  to  the  deceased,  who  did  not  sign  the 
will  in  the  presence  of  the  attesting  witnesses,  but  merely  acknowledged  his  signature,  pro- 
nounced for ;  there  being  no  plea  given  in  against  the  will,  and,  nothing  in  the  evidence  to 
impeach  the  capacity  of  the  deceased. 

This  was  a  cause  of  proving  in  a  solemn  form  of  law  the  last  will  and 
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IfeSBtament,  "with  a  codicil  of  John  Anderson,  a  market  cardener,  of  Croy- 
don,  deceased,  bearing  date  respectively  the  4th  of  March,  1837.  The 
instrument  was  propounded  by  Mr.  John  Goose  and  Mr.  Benjamin  Bailey, 
two  of  the  executors,  and  was  opposed  by  Thomas  Brown,  an  executor 
in  a  former  will,  dated  23rd  February,  1836,  with  two  codicils  thereto, 
dated  6th  and  8th  October  following.  There  were  also  remaining  in  the 
registry  another  will,  bearing  date  October  23rd,  1833,  and  a  codicil 
dated  July  8th,  1834. 

The  will  was  propounded  in  a  condidit,  upon  which  the  three  witnesses 
who  attested  the  execution  were  examined. 

It  appeared  that  Mr.  Bailey,  one  of  the  executors,  and  who  took  250L 
under  tne  will,  gave  the  instructions  to  Mr.  Drummond,  and  that  the  will 
was  drawn  by  Mr.  Drummond,  without  bis  having  seen  the  deceased : 
when  completed,  the  will  was  sent  to  the  deceased's  house  for  his  perusal ; 
and  Mr.  Drummond  and  his  two  clerks  soon  after  attended  to  witness 
the  execution.  The  contents  of  the  instrument  were  as  follow  : — The 
deceased  devised  the  house  in  which  he  lived,  with  the  land  thereto  ad* 
joining  and  two  cottages  to  Mr.  Thomas  Brown,  of  Hampstead,  gardener, 
subject  to  a  charge  of  fourteen  shillings  per  week,  to  his  servant  Eliza* 
beth,  and  the  wife  of  Joseph  Baker  during  her  life;  Joseph  Baker  and 
his  wife  also  to  live  in  the  cottage  they  occupied,  free  of  rent,  taxes,  and 
repairs  during  their  lives  and  the  life  of  the  survivor ;  on  the  decease  of 
the  survivor,  their  children  in  the  same  manner  to  occupy  the  cottage; 
a  cottage  was  given  in  the  same  manner  to  William  Jones  and  his  wife 
and  four  children.  Two  cottages  to  Jane  Elizabeth,  the  v^ife  of  Thomas 
JefTery  Bailey  and  her  heirs  and  assigns  forever ;  two  cottages  also  to 
William  Jones  aforesaid,  his  heirs  and  assigns  forever. 

To  George  Steers,  of  Croydon,  tailor,  50/. 

To  John  Thomas  Twigg.  100/. 

To  Benjamin  Bailey,  200/.,  besides  50/.  to  him,  as  well  as  the  other 
executors,  for  their  trouble ;  the  wearing  apparel  was  given  to  Mr.  JoneSy 
and  the  residue  of  the  property  to  Marian  Anderson,  the  sister  of  the 
deceased,  and  he  .appointed  Messrs.  John  Goose,  Benjamin  Bailey  and 
Charles  Lashmar  executors  ;  and  if  Benjamin  Bailey  died  in  the  deceash 
ed's  lifetime,  he  appointed  Benjamin  Ellinsworth  Bailey  an  executor  in 
his  stead,  with  50/. 

By  the  codicil  the  household  furniture  was  given  to  Mrs.  Baker. 

Mr.  Drummond  deposed,  after  stating  that  Mr.  Bailey  gave  him  the 
instructions,  and  speaking  to  the  respectability  of  Mr.  fiailey,  **  after 
Mr.  Bailey  was  gone,  I  immediately  altered  the  old  will  in  pencil  to 
form  a  draft  of  the  new  one,  and  then  gave  it  to  my  clerk,  Mr.  Chrees, 
who  made  a  fair  draft,  which  I  corrected,  Mr.  Chrees,  then,  by  my 
direction,  made  two  fair  copies  for  signature.  I  recollect  that  Mr. 
Bailey  had  requested  that  two  copies  should  be  made,  and  on  the  next 
following  day,  viz.,  the  fourth  of  March,  I  put  one  of  these  copies  in  an 
envelope,  sealed  it,  and  sent  it  to  Mr.  Anderson.  It  was  all  prepared 
for  execution,  except  the  blank  left  for  the  date ;  I  forget  at  what  hour 
it  was  exactly  that  I  sent  it,  but  it  was  during  office  hours.  I  sent  it  by 
my  servant  to  Mr.  Anderson,  and  in  about  half  an  hour  after,  I  took 
two  of  our  articled  clerks,  my  fellow  witnesses,  Mr.  Arthur  William 
Woods  and  William  Weall,  with  me,  to  the  deceased's  house,  for  the 
purpose  of  attesting  the  execution  of  it.  I  carried  with  me  the  duplicate 
copy ;  I  don't  remember  whether  it  was  morning  or  afternoon,  but  if  the 
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latter,  it  most  have  been  before  five  o'clock,  because  Mr.  Weall  leavet 
at  that  time.    On  arriving  there,  the  old  servant,  William  Jones,  let  us 
in,  and  showed  us  into  a   parlour,  where  v/e  found  Mr.  Bailey,  and 
directly  we  went  in,  he  said  to  me, '  You  have  omitted  one  thing,  the 
furniture,  &c.,  was  to  have  been  left  to  Mrs.  Baker ;'  I  said, '  It  was — 
it  is  an  omission  of  mine,  I'll  rectify  it  by  a  codicil,  and  it  will  make  no 
difierence ;'  I  then  sat  down  at  a  table  in  the  room,  and  drew  up  a 
codicil  to  the  effect  just  named,  I  did  it  on  the  will  and  also  on  the  dupli- 
cate, and  on  my  draft,  which  I  had  also  brought  with  me.     The  will 
was  lying  on  the  table  at  this  time ;  while  I  was  so  engaged,  Mrs.  Baker 
came  into  the  room  with  a  lighted  candle,  which,  at  my  suggestion,  Mr. 
Bailey  had  'gone  to  the  door  and  asked  for,  and  I  then  put  a  seal  on  the 
codicil  and  duplicate.     I  found  wax  there,  I  had  not  brought  any  with 
me,  not  knowing  it  would  be  necessary ;  I  used  my  pencil  case  to  make 
the  impression ;  Mr.  Bailey  then  gave  the  will  and  duplicate,  with  the 
codicil  on  each,  to  Mrs.  Baker,  to  take  up  to  Mr.  Anderson  for  his  sig- 
nature.    I  was  not  surprised  at  this  mode  of  executing  the  will,  because 
Mr.  Bailey  had  told  me  at  his  visit  to  me  at  the  office,  and  which  is,  I 
believe,  the  only  thing  I  forgot  to  state,  that  the  will  would  be  executed 
in  that  way,  for  that  Mr.  Anderson  was  very  nervous  in  the  presence 
of  strangers,  that,  nervousness  was  his  complaint,  and  so  great  was  it 
that  he  never  saw  strangers,  and  that  even  he  himself  had  never  spoken 
to  him ;  that  testator  had  often  seen  him  pass  and  repass  while  at  his 
window,  but  had  never  asked  him  to  walk  up  ;  that  so  great  was  his 
nervousness,  that  he  thought  there  would  be  great  difficulty  in  his  sign- 
ing the  will  in  the  presence  of  any  strangers.     So  I  w  as  prepared  for 
his  signing  the  will  first,  and  it  was  agreed  that  after  he  had  signed  it 
quietly,  I  was  to  see  him  afterwards  and  to  hear  him  acknowledge  it. 
Mrs.  Baker  then  took  the  will  and  duplicate  out  of  the  room,  and  I 
heard  her  go  up  stairs,  she  shortly  returned  and  brought  them  down, 
and  said  Mr.  Anderson  was  ready,  my  two  clerks  and  myself  then 
accompanied  her  up  stairs,  and  showed  us  into  a  bed  room  on  the  first 
floor,  a  front  room,  where  we  found  an  old  man  sitting  up  in  bed.     He 
had  a  clean  day  shirt  on  ;  Mrs.  Baker  merely  opened  the  door  for  us, 
and  when  we  entered  she  shut  it  and  left ;  I  addressed  the  deceased, 
saying,  •  How  do  you  do,  Mr.  Anderson  V  or  some  salute  of  that  sort, 
adding,  *  I'm  sorry  I  n^ade  a  little  mistake  in  your  intentions,  and  that 
I've  given  you  the  trouble  of  signing  twice,  but  it's  all  the  same,  now 
there's  a  codicil,  as  if  it  had  b/een  put  into  the  will :'  he  said,  'Oh  it's  no 
matter,  or  don't  mention  it,'  as  showing  that  he  did  not  mind  the  trouble 
he  had  had  ;  I  then  took  the  will,  which,  if  Mrs.  Baker  had  brought  it 
down,  I  had  carried  up  again,  as  well  as  the  duplicate,  but  as  I  have  no 
distinct  recollection  of  that  fact,  she  may  have  left  it  on  the  table  in  his 
room  while  she  announced  to  us  that  he  was  ready,  and  I  put  it  before 
him,  and  said,  <  Put  your  finger  on  this  seal,'  and  he  did  so,  (the  seal  on 
the  will,)I  then  said,  pointing  to  his  signature,  <  You  acknowledge  that 
to  be  your  handwriting,  and  you  declare  this  to  be  your  will,  in  our 
presence,  and  request  us  to  be  witnesses,'  he  said,  in  a  very  a^rreeable 
manner  and  pleasant  tone  of  voice,  *  I  do,'  he  looked  at  me  and  smiled 
as  he  said  it ;  he  also  repeated  after  me  as  I  said  those  words  in  a 
solemn  tone,  'I  declare  this  to  be  my  will,  and  request  you  to  witness 
it ;'  I  then  pointed  to  his  signature  to  the  codicil,  and  said,  you  acknow- 
ledge this  also  to  be  your  handwriting,  and  he  said  '  Yes ;'  I  added. 
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*  You  declaim  this  to  be  a  codicil  to  your  will,  in  our  presence,  and 
request  us  to  be  witnesses,  and^  he  again  said  *  Yes ;'  I  then  took  the 
duplicates  and  said, '  You  do  the  same  to  this,  it  is  an  exact  copy,' 
meaning  of  the  other,  and  he  said  "  Yes."  I  went  through  the  execu- 
tion of  the  duplicate  ii!i  that  short  manner,  thinking  it  sufficient,  though 
from  his  appearance,  I  did  not  observe  any  si^ns  of  exhaustion  which 
might  cause  me  to  avoid  troubling  him  to  go  through  the  form  again ; 
we  three  then  signed  the  will  and  codicil,  and  duplicate,  in  his  room,  at 
the  table.  There  were  chairs,  three  chairs  put  there  ready,  and  we  sat 
and  signed  in  his  presence,  and  in  that  of  each  other.  We  did  not  see 
him  sign  at  all,  I  am  sure  of  that,  but  only  heard  him  acknowledge  his 
signature :  he  did  so  three  times,  first  to  the  will,  then  to  the  codicil, 
and  then  to  the  duplicate  of  both  jointly;  several/ other  things  passed 
before  we;  came  away.  I  had,  I  recollect,  two  envelopes  with  me,  I  put 
into  each  one  of  the  wills,  and  sealed  it  up ;  there  was  a  lighted  candle 
in  the  room,  but  how  that  was  brought  I  forget ;  I  cave  one  of  the 
packets  to  Mr.  Anderson,  and  the  other  I  took  down  and  gave  it  to  Mr. 
Bailey ;  both  envelopes  were  endorsed  with  the  name  of  the  deceased 
and  his  executors,  as  containing  his  will.  The  deceased  I  recollect, 
asked  me  how  much  he  was  in  my  debt ;  I  said  one  guinea ;  he  said, 

*  Oh,  is  that  sufficient  ?  Will  that  satisfy  you  V  I  said  *  Yes,  sir ;'  and 
he  took  out  thirty  shillings,  a  soverei^  and  a  half,  from  off  the  bed 
where  he  had  some  money,  and  said  '  rlease  to  accept  that ;'  I  thanked 
him,  and  sat  down  and  observed  to  him, '  Well,  sir,  you  knew  our  old 
clerk  Mr.  Twigge,  whom  we  have  lost,  (I  had  often  heard  Mr.  Twigffe, 
before  his  death,  speak  of  the  deceased  as  his  respected  friend,)  and  he 
said, '  Oh  yes,'  adding, '  He  was  a  nice,  steady,  regular  man,'  in  as  near 
as  possible  those  very  words ;  he  then  said,  •  How's  your  father  V  and 
he  continued  this  little  gossip  by  saving  '  I  have  known  him  these  many 
years.'  I  remarked,  *  There  have  been  great  alterations  in  front  of  your 
nousc,  Mr.  Anderson,'  alluding  to  the  number  of  new  houses  built  there, 
and  he  said  '  Yes ;  do  you  remember  mv  garden  here  before  it  was 
altered  V  I  told  him  I  did  not ;  he  said, '  What,  not  when  it  was  full  of 
herbs  7'  I  said  'No,  it  was  before  my  time ;'  I  observed  his  present  gar- 
den was  remarkably  neat,  and  made  some  observations  about  the  spring 
coming  on,  and  that  I  hoped  he  would  get  out,  but  he  said,  <  Ah !  Ah  !  I 
don't  know,  I  hope  so;'  there  were  a  few  other  light  and  passing 
remarks  of  the  same  sort,  which  I  now  forget,  and  he  held  out  his  hand 
to  shake  mine,  which  I  gave  him ;  and  we  took  our  leave ;  he  did  not 
shake  hands  with  them.  This  is  all  that  I  recollect  that  took  place.  Of 
the  said  deceased's  testamentary  capacity,  I  have  not  the  smallest  hesi- 
tation in  deposing  I  did  not  doubt  it  for  a  moment.  It  was  impossible 
to  witness  his  intelligent  look  and  his  cheerful,  tranquil  manner^  and  to 
hear  his  sensible  remarks,  and  doubt  for  a  moment  that  he  was  of  sound 
mind,  memory  and  understanding,  fully  capable  of  making  his  will  and 
doing  any  act  of  that  nature,  requiring  thought,  judgment  and  reflection* 
In  consequence  of  the  remarks  Mr.  Bailey  had  made  about  his  nervous- 
ness, I  did  not  enter  on  the  subject  of  his  will  more  than  I  could  help ; 
I  did  not  wish  to  excite  him  by  disturbing  his  tranquillity,  but  I  recol- 
lect the  happy,  calm  and  delightful  state  of  the  old  man  was  quite 
the  subject  of  convei-sation  between  my  clerks  and  myself  as  we  went 
home :  it  was  the  theme  of  admiration  to  us  to  see  an  old  man  so  near 
his  end,  (his  form  was  very  attenuated)  and  yet  so  happy.    I  did  no} 
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speak  more  on  the  wiU  with  him  for  another  reason  ;  I  felt  the  fullest 
confidence  in  Mr.  Bailey,  and  though  I  do  admit  that  Mr.  Bailey  said, 
that  owing  to  the  deceased's  nervous  complaint,  he  had  not  spoken  to 
him,  my  impression  was,  that  there  were  those  persons,  Mrs.  Baker,  for 
instance,  round  the  deceased,  who  were  in  his  confidence,  and  who  had 
conveyed  his  wishes  to  Mr.  Bailey.  His  acknowledgment  of  the  will 
under  these  circumstances  appeared  to  me  sufficient ;  I  had  not  any 
suspicion  of  fraud,  or  I  should  have  risked  exciting  his  nervousness  by 
questioning  him  more  closely  as  to  his  intentions,  and  as  to  the  contents 
of  his  will,  &c. 

Lmkhgtoriy  against  the  will,  contended,  that  there  was  not  sufficient 
evidence  to  justify  the  court  in  pronouncing  for  the  validity  of  the  instru- 
ment; where  capacity  is  undoubted,  execution  is  prima  facie  evidence 
of  knowledge  ot  the  contents  on  the  part  of  the  testator,  unless  where 
the  instructions  come  through  an  interested  party ;  here,  Mr.  Bailey 
ffives  the  instructions,  he  being  a  legatee  and  an  executor  in  the  will. 
Mr.  Drummond  never  had  any  (Conversation  with  the  decease^,  as  to 
the  contents  of  the  paper,  nor  was  it  read  over  to  the  deceased,  who  did 
not  even  sign  it  in  the  presence  of  the  witnesses.  The  deceased  being 
an  old  man,  and  much  attenuated,  as  the  witness  says,  in  bed,  and  whose 
death  took  place  ten  days  afterwards  ;  it  is  to  be  presumed  that  his  men- 
tal capacity  was  failing  with  his  bodily  strength. 

Mdams,  contra. — From  the  papers  before  the  court,  it  clearly  appears 
that  the  deceased  was  a  whimsical  man ;  it  is,  however,  proved  beyond 
a  doubt,  by  the  testimony  of  Mr.  Drummond,  that  he  was  of  perfectly 
sound  mind  ;  this  will,  therefore,  is  entitled  to  probate;  and  there  is  no 
reason  whatever  for  suggesting  that  Mr.  Bailey,  a  respectable  man» 
would  have  fraudulently  given  instructions  for  the  will,  the  benefit  he 
takes  under  it  being  no  more  than  two  hundred  and  fifty  pounds. 

Sir  Herbert  Jbnrbr. 

The  difficulty  is,  that  the  party  opposing  the  will  has  left  the  court  la 
the  dark.  How  can  I,  in  the  absence  of  all  evidence,  and  looking  to 
the  conversation  spoken  to  by  Mi.  Drummond,  conclude  that  the  de- 
ceased was  not  in  a  fit  state  to  make  a  will  1 

Lushington. — I  will  then  pray  the  court  to  rescind  the  conclusion  of 
the  cause,  for  the  purpose  of  adducing  proof  of  the  incapacity  of  the 
deceased. 

'  Sir  Hecrbert  Jenner. 
'    Such  an  applicatioix  must  be  founded  upon  an  affidavit,  stating  the 
grounds  upon  which  you  make  your  prayer. 

The  following  affidavit  having  been  brought  in : — "  Appeared,  per- 
sonally, Thomas  Brown,  of  the  Hampstead  Road,  in  the  county  of 
Middlesex,  florist,  party  in  this  cause,  and  made  oath,  that,  having  after 
the  death  of  John  Anderson,  the  party  in  this  cause,  deceased,  great 
reason  to  doubt  the  validity  of  the  alleged  will  of  the  said  deceased  in 
question  in  this  cause,  bearing  date  the  4th  day  of  March,  1837,  (of 
which  will  he  then  heard  for  the  first  time  only,)  he  instructed  his  proctor 
to  put  the  executors  of  the  said  will  to  the  proof  thereof,  by  witnesses  in 
solemn  form  of  law,  on  the  part  of  him  the  deponent,  as  one  of  the  exe- 
cutors of  a  former  will  and  codicil  thereto  of  the  said  deceased.  And 
he  further  made  oath,  that  in  consequence  of  inquiries  then  made  for  the 
purpose  of  obtaining  information  for  the  cross-examination  of  the  sub- 
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scribed  witnesses  to  the  said  will,  be,  the  deponent,  had  great  suspicions 
that  ihe  said  will  in  question,  or  the  instructions  for  the  same,  had  been 
obtained  from  the  said  deceased  by  some  one  or  more  of  the  parties 
interested  therein,  and  at  a  time  when  he  was  in  a  state  of  great  bodily 
weakness  and  mentally  incapable  of  knowing  and  understanding  the 
nature  and  eflect  of  any  such  testamentai'y  act ;  and  he,  the  deponent, 
was  more  especially  led  to  believe  such  suspicions  to  be  well  founded, 
by  certain  circumstances  then  made  known  to  him  and  his  proctor,  by 
Dr.  Chalmers,  of  Croydon,  by  whom  the  daid  deceased  was  attended  as 
his  medical  adviser  for  some  months  prior  and  down  to  within  three  or 
four  weeks  of  his  death.  But  he,  the  deponent,  was  also  informed  that 
Mr.  Drummond,  of  Croydon,  solicitor,  in  whose  office  the  said  will  was 

Krepared,  and  by  whom,  with  two  of  his  clerks,  the  same  purports  to 
ave  been  attested,  is  a  highly  respectable  man,  and  in  considerable 
practice  as  a  solicitor,  in  Croydon,  and  he  therefore  concluded  that  the 
fullest  information  would  be  obtained  from  him  and  his  said  clerks,  on 
their  examination  relative  to  the  instructions  given  for  and  to  the  making 
and  execution  of  the  said  will,  as  well  as  relative  to  the  mental  capacity 
of  the  said  deceased  throughout  the  transaction.  And  he  lastly  made 
oath,  that  it  was  in  consequence  of  such,  his  expectation  of  the  informa- 
tion to  be  obtained  from  the  evidence  of  the  said  Mr.  Drummond  and 
his  clerks,  and  of  his,  the  deponent's  disinclination  to  incur  the  expense 
of  entering  into  evidence  on  his  part  in  this  cause,  that  he  instructed  his 
proctor  not  to  give  any  allegation  therein,  on  his  part,  in  proof  of  the 
facts  and  circumstances  of  which  information  had  been  obtained  as 
aforesaid,  and  particularly  from  the  said  Dr.  Chalmers." 

Lushington  renewed  his  application  to  the  court,  to  rescind  the  con- 
clusion of  the  cause,  for  the  purpose  of  enabling  his  party  to  adduce 
evidence  of  the  incapacity  of  the  deceased ;  the  case  was  a  peculiar 
one,  the  party  opposing  the  will,  knowing  Dr.  Chalmers's  opinion  to  be 
that  the  deceased  was  not  of  sufficient  capacity  to  make  a  will,  and 
knowing  that  the  will  was  prepared  and  attested  by  a  respectable  solici- 
tor, Mr.  Drummond,  of  Croydon,  expected  that  full  information  would 
have  been  given  as  to  the  state  of  the  deceased  and  his  testamentary 
intentions ;  but  what  was  the  fact  ?  the  instructions  came  through  the 

tarty  benefitted,  he  being  also  appointed  an  executor,  and  not  having 
imsclf  seen  the  deceased,  but  received  those  instructions  from  a  third 
party,  and  that  an  interested  party,  the  will  never  having  been  read  over 
to  the  deceased,  nor  even  executed  by  him  in  the  presence  of  the  wit- 
nesses ;  under  these  circumstances,  it  would  be  hard  not  to  allow  the 
party  to  adduce  evidence  to  show  the  real  state  of  the  deceased  at  the 
time. 

Mdams,  in  opposition  to  the  application. — The  affidavit  before  the 
court  sets  forth  no  grounds  to  justify  the  present  prayer,  and  if  the  court 
were  to  accede  to  the  application  now  made,  it  may  be  called  upon  to 
do  the  same  thing  in  every  case  which  may  come  before  it;  at  all  events, 
should  the  court  give  leave  to  the  party  to  adduce  evidence  in  the  cause, 
it  would  be  at  the  risk  of  costs,  and  the  executors  must  have  an  oppor- 
tunity of  contradicting  such  evidence. 

The  Court. 

This  is  an  application  of  a  novel  nature,  to  allow  parties  to  adduce 
evidence  of  incapacity,  after  the  cause  has  been  concluded  and  the  evi- 
dence seen.    But  there  are  peculiar  circumstances  in  this  case  which 
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induced  the  court  to  listen  to  the  present  application.  The  extraordinary 
way  in  which  the  instructions  were  ffiven  to  Mr.  Drummond,  and  the 
manner  in  which  the  execution  took  place,  the  deceased  not  having 
signed  the  instrument  in  the  presence  of  the  witnesses,  but  merely 
acknowledged  his  signature.  If  the  conclusion  of  the  cause  were  res- 
cinded, both  parties  would  certainly  be  at  liberty  to  adduce  evidence, 
and  it  would  oe  at  the  risk  of  costs  on  the  part  of  the  person  making  the 
application. 

What  then  are  the  facts  7  (The  court  here  read  the  affidavit  and  pro* 
eeeded,)  if  the  party  had  these  suspicions,  he  ought  then  to  have  made 
further  inquiries ;  he  says  that  he  inquired  of  Dr.  Chalmers ;  he,  there- 
fore, at  that  time,  had  reason  for  seeking  evidence;  but  he  says,  that 
being  informed,  and  believing  Mr.  Drummond  to  be  a  highlv  respectable 
man,  and  in  considerable  practice  as  a  solicitor,  and  expecting  full  infor- 
mation from  his  evidence,  he  instructed  his  proctor  not  to  give  any 
allegation;  then,  as  far  as  appears.  Dr.  Chalmers  gives  certain  informa- 
tion, but  not  sufficient  to  counteract  the  weight  of  Mr.  Drummond's 
character  and  evidence.  I  am  of  opinion,  upon  the  statement  contained 
in  the  affidavit,  that  it  does  not  follow  that  the  court  would  come  to  the 
conclusion  that  the  deceased  was  in  such  a  state  of  mind  as  to  be  inca* 
pable  of  executing  his  will ;  I  must,  therefore,  reject  the  application. 

JuDOMBiris— Sir  Hbrbbrt  Jbnnbr. 

The  question  in  this  case  relates  to  the  will  of  Mr.  James  Anderson, 
who  dii^  on  the  14th  of  March,  1837 ;  the  will  is  dated  on  the  4th  of 
that  month,  and  purports  to  have  been  executed  in  the  presence  of  three 
witnesses,  Mr.  William  Drummond,  a  solicitor,  and  two  gentlemen  who 
are  his  clerks';  and  there  is  a  oodicil  witnessed  by  the  same  gentlemen. 
The  question  is,  whether,  under  the  circumstances,  there  is  sufficient 
evidence  that  this  will  is  the  act  of  a  capable  testator  at  the  time  of 
execution  1 

The  will  is  propounded  in  a  oondidit,  on  which  the  three  subscribed 
witnesses  have  been  examined.  There  is  no  plea  on  the  other  side ; 
so  that  the  court  has  no  evidence  but  that  of  Mr.  Drummond  and  his 
clerks. 

The  deceased  was  a  botanical  gardener,  at  Crovdon,  growing  herbs 
for  phvsical  purposes.  He  had  executed  two  or  three  other  wills.  By 
one  of  the  23d  of  February,  1836,  Mr.  Brown  is  residuary  legatee  and 
an  executor,  and  a  Mr.  Christie  has  500^ ;  there  were  also  two  codicils 
to  that  will,  dated  the  6th  and  8th  of  October,  1836.  By  the  first  of 
these  codicils,  the  deceased  revoked  the  legacy  of  500^  siven  to  Mr. 
Christie;  and  by  the  second,  he  directed  his  residuary  legatee,  Mr. 
Brown,  to  pay  to  Mrs.  Baker,  his  housekeeper,  fourteen  shillings  per 
week  for  her  life.  Bv  the  present  will  Mr.  Brown  is  excluded,  and  Messrs. 
Goose,  Bailey  and  Lashmar  are  appointed  executors,  with  a  legacy  of 
50/.  each  for  their  trouble,  in  addition  to  which,  Mr.  Bailey  has  a  legacy 
of  200/.  The  residue  of  the  property  is  given  to  the  sister  of  the  de- 
ceased. The  codicil,  which  bears  date  tne  same  day,  gives  the  plate, 
liden,  and  furniture  to  Mrs.  Baker. 

It  appears  that  Mr.  Drummond  was  the  drawer  of  the  will,  and  that 
he  received  instructions,  not  from  the  deceased,  but  from  Mr.  Bailey,  the 
executor  with  a  legacy  of  250/.,  and  that  it  was  executed,  not  in  the 

1)resence  of  the  witnesses,  but  simply  that  the  signature  was  acknow- 
edged  in  their  presence :  thens  is  no  proof  of  instructions  or  of  reading 
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over  the  will  prior  to  execution,  or  of  knowledge  of  its  contents,  except 
so  far  as  the  acknowledgment  of  the  signature  to  the  instrument.  Mr. 
Bailey  himself  had  never  spoken  to  the  deceased,  so  that  he  could  not 
have  received  instructions  from  him,  but  through  the  medium  of  another 
person.  The  material  evidence,  and  the  only  evidence  in  the  cause 
which  gives  the  court  any  information,  is  that  of  Mr.  Drummond,  the 
solicitor,  who  drew  the  mstructions  from  Mr.  Bailey ;  the  two  other 
witnesses  are  young  gentlemen,  who  are  not  able  to  give  much  infor- 
mation. Mr.  Drummond  says  there  was  no  person  acauainted  with  the 
deceased,  who,  of  late  years  had  lived  very  retired.  He  (the  witness) 
knew  Mr.  Bailey  to  be  a  steady,  upright  person.  The  result  of  Mr* 
Drummond's  evidence  is,  that  he  believes  tne  deceased  to  have  been  in 
a  perfect  state  of  testamentary  capacity.  Mr.  Drummond  would  have 
done  better  if  he  had  informed  himself  as  to  the  deceased's  knowledge 
of  the  contents  of  the  will ;  yet  I  cannot  say  he  has  stated  anything 
whatever  which  goes  to  shake  the  capacity  of  the  deceased,  or  to  lead 
the  court  to  suppose  that  when  he  acknowledged  his  signature,  he  did 
not  mean  to  give  force  and  effect  to  the  instrument.  If  there  was  any 
reason  to  doubt  the  capacitv  of  the  deceased,  the  court  would  have  re- 
quired further  evidence.  When  the  papers  were  first  read  by  the  court, 
it  did  seem  an  extraordinary  transaction,  and  one  which  required  to  be 
examined  with  considerable  minuteness ;  but  upon  a  further  considera- 
tion of  the  case,  I  am  satisfied  that  Mr.  Drummond's  evidence  is  suffi- 
cient to  support  the  act  as  that  of  a  capable  testator,  there  being  nothine 
to  lead  me  to  suppose  that  the  deceased's  mental  faculties  were  afiected 
I,  therefore,  pronounce  for  the  will,  but  decree  Mr.  Brown's  costs  to  be 
paid  out  of  the  estate. 


HANDLEY  and  JONES  against  EDWARDS.— p.  722. 

A  peraon  (a  BoHcitor)  produced  as  a  witn«M,  by  the  executora  who  propounded  a  will,  havinur 
admitted  that  he  retained  their  proctor  in  tlie  first  instance,  and  was  responsible  to  him  Ibr 
his  bill  of  costs,  held  to  be  an  inoompetent  witness  on  their  behalf. 

This  was  a  cause  of  proving  in  solemn  form  of  law,  the  last  will  and 
testament  of  Mr.  John  Edwards,  who  died  on  the  fifth  of  October,  1835. 
The  will  was  propounded  by  the  executors,  and  was  opposed  by  Mr. 
William  Edwards,  the  nephew  and  next  of  kin  of  the  deceased,  on  the 
ground  of  incapacity  and  undue  influence.  At  the  hearing  of  the  cause 
an  objection  was  taken  by  the  counsel  for  Mr.  Edwards  to  the  compe- 
tency  of  Mr.  Joseph  Parkes  as  a  witness,  on  the  ground  of  his  bemg 
interested  in  the  result  of  the  suit.  He  had  been  examined  on  behalf  of 
the  executors,  and  was  the  principal  witness  in  support  of  the  will.  The 
objection  was  founded  upon  his  answer  to  the  sixty-third  interrogatory, 
in  which  he  stated  that,  '<  the  proctor  for  the  prpducents  was  retained  by 
him,  to  conduct  the  cause  on  their  behalf,  that  he  did  by  such  retainer 
become  responsible  for  the  payment  to  the  said  proctor  of  his  bill  of  costs 
or  expenses  in  this  cause.'* 

Lushington,  in  support  of  the  objection. — The  question  is,  whether  a 
liability  for  costs  on  the  part  of  the  witness,  (Mr.  Joseph  Parkes,)  con- 
stitutes  such  an  interest  as  will  disqualify  him  from  giving  evidence  in 
the  cause  7 
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The  Court. 

Is  it  admitted  that  he  is  legally  responsible  to  the  proctor? 

The  Queen^s  Advocate. — No,  \ve  do  not  admit  it 

Lushington, — Mr.  Parkes  having  stated  in  answer  to  the  fifth  interro- 
gatory, that  he  acted  as  solicitor  for  the  producents,  says,  in  answer  to 
the  sixty-third  interrogatory  :  "  The  proctor  for  the  producents  was,  in 
the  first  instance,  retained  and  employed  by  me  to  conduct  the  cause  in 
their  behalf;  I  did  by  such  retainer  become  responsible  for  the  payment 
to  the  said  proctor  of  his  bill  of  costs  or  expenses  in  the  cause.''  Then 
he  gave  his  evidence,  under  the  impression  that  he  was  liable  to  pay  the 
costs  in  the  cause,  and  it  might  be  contended,  that  this  would  disqualify 
a  witness,  on  the  ground  of  supposed  interest,  but  assuming  it  to  be  other- 
wise, was  he  not  under  a  legal  responsibility  ?  In  the  first  place,  the 
witness  admits  that  he  is  legally  responsible;  secondly,  how  can  his  legal 
responsibility  (he  having  retained  and  employed  the  proctor)  be  denied  1 
Is  not  every  man  liable  for  the  expenses  incurred  in  a  work  or  business 
which  he  directs  to  be  done?  Is  not  a  solicitor  in  the  same  situation? 
There  can  be  no  doubt  that  a  liability  for  costs  results  from  such  a  circum- 
stance. He  further  answers,  *'  I  have  not  since  in  any  way  been  released 
from  such  my  responsibilitv*  In  case  the  producents  should  be  unable  to 
pay  the  amount  of  the  said  proctor's  bill,  I  will  not  venture  to  swear  that 
he,  the  proctor,  would  not  have  any  remedy  at  law  or  otherwise  against 
me  for  the  recovery  of  the  amount  of  his  said  bill,  but,  it  is  evident  that 
the  responsibility  is  merely  nominal."  It  is  immaterial  whether  he  con- 
siders it  nominal,  for  this  reason :  if  I  become  responsible  for  the  costs  in 
a  cause,  it  may  be  true,  that  another  person  may  be  responsible  over  to 
me,  and  he  may  be  an  individual  of  enormous  wealth,  but  I  am  respon- 
sible in  the  first  instance,  and  the  individual  responsible  to  me  may  be 
worth  ten  thousand  pounds  one  day  and  nothing  another.  Mr.  Parkes 
has  rendered  himself  liable  for  the  costs  in  the  first  instance,  and  is, 
therefore,  interested  in  the  result  of  the  suit;  for  on  the  result  of  the  suit 
may  depend  the  amount  for  which  he  is  liable :  so  that  he  has  a  direct 
legal  interest  in  the  cause. 

The  authorities  in  courts  of  common  law  are  clear  upon  the 
point,  and  what  is  infinitely  more  material^  the  same  rule  prevails  in 
courts  of  equity,  not  because  one  is  more  of  an  authority  than  the  other, 
but  because  the  proceedings  in  courts  of  equity  are  more  analogous  to 
our  proceedings,  the  mode  of  taking  depositions  being  precisely  the 
same. 

First  then,  as  to  cases  in  the  courts  of  law.  In  York  v.  Gribble,  (1 
JBsp.  319,)  a  person  who  had  made  himself  liable  to  the  attorney  for  the 
costs  of  the  action,  was  considered  incompetent  as  a  witness,  without  a 
release.  In  Parker  v.  Vincent,  (3  Car.  &  P.  38,)  the  witness  had  instruct- 
ed the  attorney  to  go  on  with  the  action,  which,  it  was  held,  rendered 
him  liable  to  the  costs,  and  Lord  Tenterden  rejected  his  evidence.  Mr. 
Parkes  .has  done  more;  he  instructed  the  proctor  to  begin  the  suit.  In 
Rex  v.  JVewland,  (1  Leech,  C.  C.  3n,)  the  same  principle  was  acted 
upon,  and  Mr.  Baron  Perryn  said,  "  If  a  witness  admits  himself  to  have 
an  interest,  whether  he  has  an  interest  in  fact  or  not,  yet  the  belief  of  it 
has  an  equal  operation  on  his  mind ;  and  in  either  of  these  cases,  it  would 
^be  an  objection  to  his  testimony ;"  and  it  was  stated  in  that  case  on  the 
authority  of  Rex  v.  fVodridge^  1784,  that  «  a  master  may  maintain  the 
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suit  of  his  servant ;  but  if  he  acknowledge  that  he  is  under  an  honorary 
obligation  to  pay  his  costs  he  cannot  be  examined  in  his  cause. 

In  Bell  V.  Smith,  (5  Barn.  &  Ores.  188,)  the  witness  had  rendered  him- 
teir  liable  to  the  attorney  for  the  costs,  and  the  Court  of  King's  Bench 
held  that  he  was  incompetent  on  that  ground, — so  much  for  the  authori- 
ties in  courts  of  common  law. 

I  will  now  refer  to  a  case  in  the  Court  of  Chancery,  which  entitles  me 
to  say  that  the  same  rule  is  completely  settled  there.  It  is  a  decision  of 
Lord  Eldon,  than  which  1  need  not  state  there  can  be  no  higher  autho- 
rity,  and  it  was  made  under  circumstances  which  called  for  careful 
attention  and  after  vast  deliberation.  The  case  is  that  of  Vaughan  v. 
IVorrall,  (2  Swanston,  395.)  The  observations  of  the  Lord  Chancellor 
were  as  follows :  '*  There  is  no  doubt  that  of  late  years,  courts  of  justice 
have  struggled  to  convert  objections  to  the  competence  of  a  witness  into 
objections  to  credit;^  and  recent  decisions  (which,  though  it  is  difficult 
always  to  understand  the  grounds,  are  substantially  right)  establish  this, 
that  if  the  witness  has  no  interest  in  the  event  of  that  cause,  though  his 
answer  to  the  questions  may  be  evidence  for  or  against  him  in  another 
cause,  that  is  not  an  objection  to  his  competence ;  but  I  have  never 
known  that  doctrine  applied  to  a  case  in  which  a  bill  has  been  filed  in 
this  court,  and  the  witnesses  have  engaged  to  pay  the  costs  of  the  pro- 
ceedings; there  neither  the  plaintiff  nor  the  witnesses  could  be  otherwise 
than  aware  that  they  had  an  interest  in  the  event  of  that  suit." 

The  Court. 

In  that  case,  was  the  party  interested  in  respect  to  the  costs  of  the 
other  party? 

Lushington. — It  does  not  appear.  But  what  is  the  principle  as  to  the 
competency  of  witnesses  on  the  ground  of  interest  ?  Has  he,  or  has  he 
not  any  actual  legal  interest  in  the  result  of  the  cause  1  That  is  the  true 
principle,  and  it  is  impossible  to  fix  any  standard  of  the  amount  of 
interest  which  shall  create  bias  or  operation  on  the  mind  of  a  witness, 
with  reference  to  his  situation  in  life.  If  he  has  an  interest  of  eighteen 
pence  he  cannot,  be  a  witness :  he  is  completely  disqualified.  Mr.  Parkes 
tells  the  court  he  has  an  interest,  that  the  result  of  the  suit  may  occasion 
^lossto  him,  and  if  it  may  be  the  effect  of  the  suit  to  expose  him  to  pecu- 
niary loss,  it  is  the  nature  of  man  to  endeavour  to  avoid  it :  the  evi- 
dence of  a  person  is  altogether  rejected  if  he  be  interested  directly, 
though  in  the  remotest  degree,  and  be  the  amount  of  interest  ever  so  small. 

But  what  has  been  done  in  our  own  courts  ?  In  a  variety  of  cases, 
the  same  doctrine  has  been  acted  upon,  that  a  liability  to  costs  renders 
a  person  incompetent  as  a  witness.  In  Hudson  v.  Beauchamp,  (1  Add. 
862,)  a  motion  was  made  to  compel  a  witness,  who  had  been  examined 
on  behalf  of  Hudson,  one  of  the  parties  in  the  cause,  to  answer  explicitly 
to  an  interrogatory  (which  he  had  refused  to  do,)  whether  he  was  or 
was  not  responsible  for  the  expenses  of  the  suit.  What  was  the  decision 
of  the  court?  ''  I  think  that  the  witness  is  bound,  and  may  be  compelled 
to  answer  the  interrogatory  in  question  explicitly ;  and,  consequently,  I 
direct  the  monition  to  issue  as  prayed."  Why  should  the  court  have 
been  pressed  to  require  an  explicit  answer  ?  To  show  that  if  the  witness 
was  responsible  for  the  costs,  he  was  incompetent. 

There  is  also  the  case  of  Cooper  v.  KempUm,  in  1808,  before  Sir  W* 
Wynne,  (not  reported)  in  which,  according  to  my  note,  the  judge  him- 
self took  the  objection,  and  refused  to  allow  the  evidence  to  be  received. 
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Thk  Court. 

I  have  been  furnished  with  Dr.  Arnold^s  note  of  that  case,  but  it  does 
not  appear  whether  the  judge  took  the  objection  or  the  counsel.  One  of 
the  witnesses  had  agreed  to  pay  a  small  sum  towards  the  expenses  in 
the  cause ;  it  does  not  appear  that  he  had  a  direct  interest  in  the  suit, 
and  the  court  said  (according  to  the  note  before  me,)  ^*  clearly  incom- 
petent." And  there  is  a  case  in  1745,  where  a  witness  had  promised  to 
pay  the  proctor  and  had  paid  money,  and  he  was  rejected.  So  far  as 
Dr.  Arnold's  note  goes,  the  witness  was  considered  incompetent. 

Lushington, — And  on  the  ground  of  his  being  liable  for  costs. 

The  Court. 

It  should  seem  so. 

Lushington. — There  is  another  case,  which  shows  that  this  court, 
where  a  witness  acknowledges  himself  to  have  any  interest  whatever, 
has  declined  to  receive  his  evidence.  The  case  of  Sudyer  and  Sudyer 
against  Man^  (1  Lee's  Cases,  159,)  before  Sir  George  Lee,  where  a 
witness  had  been  examined  in  support  of  a  will  under  which  he  took  a 
ring.  Sir  George  Lee  directed  the  deposition  to  be  suppressed,  and  that 
the  witness  should  renounce,  or  be  paid  his  legacy,  and  be  re-examined. 
It  Was,  therefore,  the  invariable  doctrine  of  these  courts  at  that  day,  as 
subsequently,  that  the  slightest  interest  in  the  result  of  the  suit  disquali- 
fies a  witness. 

Cooper  v.  Derriennic,  (Haggard's  Ecc.  Rep.  482,)  goes  to  esta- 
blish tne  position  that  in  any  case,  even  though  the  result  is  uncertain,  a 
direct  interest  will  disqualify.  In  that  case  William  Giles  had  been 
examined  in  support  of  a  will,  under  which  he  had  a  legacy  of '300/., 
but  the  legacy  had  been  paid  to  him  by  order  of  the  Court  of  Chancery ; 
and  his  interest  could  by  no  possibility  be  affected  unless  the  will  had 
been  overturned,  and  tlie  executors  commenced  a  suit  to  recover  the 
legacy  as  paid  in  error  in  point  of  law,  or  he  should  be  called  upon  for 
a  rateable  proportion  of  the  costs ;  yet  it  was  an  interest  depending  on 
the  result  of  the  suit,  and  the  court  allowed  him  to  be  reproduced  and 
resworn  only  on  a  release.  A  similar  case  is  mentioned  in  the  note  to 
the  report 

Thb  Court. 

There  is  the  case  of  Salmon  v.  Cromwell^  in  1820,  where  Sir  John 
Nicholl  held  a  witness  competent. 

Lushington.-^Iu  considering  a  point  of  this  kind,  we  should  look  to 
decided  cases  that  are  reported,  to  see  whether  the  court  was  in  pos- 
session of  all  the  necessary  information,  before  it  determined  the  point 

The  Queen^s  Advocate. — In  Salmon  v.  Cromwell^  the  objection  was 
made  to  the  evidence  of  a  witness,  who,  on  interrogatory,  admitted  he 
was  liable  to  the  proctor  for  the  expenses  of  the  suit ;  but  the  judge 
overruled  the  objection. 

Lushington. — In  that  case,  although  the  party  may  have  considered 
himself  responsible  to  the  proctor,  that  might  have  been  his  opinion 
only,  and  it  is  a  nice  question  whether  the  judgment  of  the  individual  is 
to  disqualify  him. 

The  Court. 

The  note  before  me  says,  that  the  judge  admitted  the  evidence, 
because  the  witness  had  no  interest  in  the  suit  "  The  case  is  different," 
he  says^  **  where  a  party  has  entered  into  an  engagement  to  pay  a  part 
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of  the  costs  ;'*  so  that  it  would  appear  that  he  was  not  responsible  for  the 
costs. 

Lushinffion. — He  might  not  ha^e  been  responsible ;  here  is  a  legal 
responsibility.  The  only  pointy  are,  whether  Mr.  Parkes  has  a  legal 
interest :  and  whether  the  court  can  receive  the  evidence  of  a  person 
who,  at  the  time  of  giving  it,  had  an  interest  in  the  result  of  the  cause. 

Addams,  on  the  same  side. 

The  witness  has  admitted  that  he  is  legally  liable  to  pay  the  proctor'is 
bill,  and  if  be  is  so  liable,  then  he  is  not  a  competent  witness. 

In  all  the  cases  tip  to  Salmon  v.  Cromwdh  it  has  been  held  that  a  legal 
liability  for  costs  renders  a  witness  incompetent  All  the  decisions  in 
the  courts  of  common  law  and  equity  are  to  the  same  effect.  Then  it 
comes  to  this,  whether  that  single  case  is  to  ride  over  all  preceding 
decisions.  .  The  doctrine  of  that  case  was  not  adopted  by  the  Court  of 
Admiralty  in  the  case  of  "  The  Harvey,*^  (2  Hagg.  Adm.  Rep.  page  83, 
note,)  in  1827.  That  was  a  case  of  serious  hardship,  and  not  a  case  in 
which  to  take  such  an  objection,  and  the  party  objected  to  was  almost 
a  necessary  witness ;  for  there  was  hardly  any  one  able  to  prove  the 
case  but  himself,  still  as  he  was  liable  for  the  costs  Lord  Stowell  rejected 
the  evidence. 

The  Court. 

He  was  liable  to  all  the  costs  of  the  cause  perhaps  of  both  parties; 
this  case  does  not  come  up  to  that. 

Addam$. — Can  it  be  said  that,  on  the  result  of  Mr.  Parkes's  evidence, 
it  may  not  depend  whether  the  adverse  party  shall  be  condemed  in  the 
costs?  If  the  condemnation  of  the  adverse  party  in  the  costs  depends 
upon  his  evidence,  he  has  a  strong  interest  in  the  suit,  for  by  his  evidence 
Mr.  Edwards  may  be  condemned  in  the  costs,  or  the  will  may  bepro- 
nounced  against,  and  the  executors  may  be  condemned  in  costs.  They 
may  be  able  to  discharge  a  small  sum,  but  not  a  large  sum.  But  if 
there  is  a  primary  liability,  the  witness  is  disqualified  from  giving  evi- 
dence. 

The  Queen*$  Advocate,  contra. 

It  appears  to  me  an  extraordinary  position  to  lav  down,  that  if  Mr. 
Parkes  is  under  any  contingency  in  the  slightest  aegree  liable  to  any 
part  of  (he  expenses  of  this  suit,  it  is  sufficient  to  vitiate  his  testimony. 
But  first,  is  Mr.  Parkes  in  reality  responsible  for  those  expenses?  There 
is  this  great  distinction  between  the  cases,  cited  in  the  common  law  and 
equity  courts  and  the  present  case,  that  in  those  cases  the  parties  made 
themselves  responsible  for  the  costs  generally,  not  only  of  their  own 
party,  but  of  the  other  side,  if  condemned  in  costs,  wliich  gave  them  a 
direct  interest  in  the  suit,  for  nothing  disqualifies  a  witness  but  a  direct 
and  certain  interest  in  the  event  of  the  suit.  In  this  case,  whichever  way 
the  suit  is  decided,  Mr.  Parkes,  according  to  his  own  opinion,  may  be 
responsible  to  the  proctor  whom  he  retained,  in  case  the  party  whose, 
agent  he  is  shall  be  unable  to  pay. 

Thb  Court. 

That  is  not  quite  the  effect  of  his  answer ;  he  says  he  is  responsible. 

7%e  Queen*8  Advocate. — If  he  retained  the  proctor,  and  his  party  is 
unable  to  pay  him,  the  proctor  would  have  a  remedy  against  the  solicitor. 
But  the  parties  are  responsible  to  the  proctor  also,  though  Mr.  Parkes 
may  be  responsible,  and  that  would  oe  the  case  whichever  way  the 
cause  was  decided*    There  is  nothing  dependent  upon  the  eiFcnt  of  the 
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8uit»  his  liability  is  the  same  on  that  side,  aod  that  side  only.  There  is 
a  responsibility  on  one  side  only,  and  only  in  the  event  of  the  party  bring 
unable  to  pay ;  the  responsibility,  therefore,  Js  merely  nominal.  • 

The  Court. 

May  it  not  still  be'  his  interest  to  make  as  favourable  a  representation 
as  he  can? 

The  Queen*$  Advocate. — It  would  not  alter  his  responsibility.  In  York 
v.  OribbUi  the  witness  had  employed  the  attorney  and  rendered  himself 
liable  for  costs,  by  which,  I  understand,  the  costs  of  the  action ;  a  release 
was  taken  and  the  witness  was  examined.  But  there  was  no  discussion 
of  the  principle  in  that  case,  which  was  in  1795,  and  there  are  later 
cases  of  a  different  tenor. 

In  Birt  v.  Kershaw^  (2  East,  458,)  the  marginal  note  is,  "  An  indorser 
on  a  note  who  has  received  money  from  the  drawer  to  take  it  up,  is  a 
competent  witness,  for  the  drawer  in  an  action  against  him  by  the  in- 
dorsee, to  prove  that  he  had  satisfied  the  note ;  being  either  liable  to  the 
plaintiff  on  the  note,  if  the  action  were  defeated,  or  to  the  defendant  for 
money  had  and  received,  if  the  action  succeeded ;  and  his  being  also 
liable,  in  the  latter  case,  to  compensate  the  defendant  for  the  costs  incur- 
red in  the  action  by  such  non-payment,  makes  no  difference."  Lord 
Ellenborough  said,  *'  It  appears  to  me,  in  a  very  simple  and  clear  view 
of  the  case,  that  the  witness  stood  indifferent  between  the  parties.  He 
must  either  be  liable  to  the  plaintiffs  as  indorsers  of  the  bill,  or  to  Ker- 
shaw, for  the  money  received  by  him  in  order  to  discharge  it.  It  is  true, 
that  in  the  latter  case,  if  these  plaintiffs  recover,  he  may  also  be  liable 
to  Kershaw  for  the  costs  of  this  action :  but  that  argument  was  urged 
in  Uderton  v.  Atkinson^  without  effect."  This  was  in  1802,  seven  years 
after  York  v.  Gribble.  In  Uderton  v.  Atkinson^  (7  T.  R.  480,)  referred 
to  by  Lord  Ellenborough,  the  marginal  note  is,  "  If  A.  have  received 
money  from  B.  to  pay  to  C,  and  the  question  be,  whether  A.  were  the 
agent  for  C.  for  that  purpose,  A.  may  be  called  as  a  witness  to  prove 
the  agency."  On  the  trial,  the  question  was,  whether  one  Barber  were 
a  competent  witness  ?  He  had  been  the  agent  of  the  plaintiff,  and,  as 
asserted  by  the  defendant,  continued  to  be  so  at  the  time  when  he  re- 
ceived a  sum  of  200Z.  (the  money  in  dispute)  from  the  defendant,  and 
received  the  money  in  that  character.  Tne  plaintiff  admitted  the  receipt 
of  the  money  by  Barber,  but  denied  his  agency  at  the  time  of  the  receipt. 
The  defendant  called  Barber  to  prove  the  agency,  but  he  was  objected 
to  on  the  ground  of  interest :  it  was  said  .by  the  defendant's  counsel, 
that  his  interest  was  equal,  either  way,  and,  therefore,  that  he  was  ad- 
missible ;  against  his  admissibility,  it  was  argued  that  Barber's  interest 
was  stronger  in  favour  of  the  defendant,  because  the  defendant  would 
be  entitled  to  recover  the  costs  of  that  action,  as  well  as  the  money 
itself  from  Barber,  if  Barber  had  received  the  money  under  a  misrepre- 
sentation of  his  own  character,  and  Mr.  Baron  Thompson  rejected  the 
witness :  but  upon  a  motion  to  set  aside  the  verdict,  the  court  were  of 
opinion,  "that  the  objection  to  the  admissibility  of  the  witness  was  not 
well  founded,  because,  in  any  event,  the  witness  stood  indifferent  in  point 
of  interest  between  the  parties,  being  liable  either  to  pay  the  money  re- 
ceived to  the  plaintiff,  or  to  refund  it  to  the  defendant.  That  if  such  an 
objection  as  the  present  were  to  prevail,  it  might  exclude  brokers  who 
had  effected  policies  of  insurance ;  and  that  it  would  be  difficult  here- 
after to  draw  any  certain  line." — A  broker,  therefore,  may  be  called  to 
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give  evidence,  and  so,  I  submit,  ought  to  be  the  case  with  a  solicitor, 
who  is  almost  a  necessary  witness,  being  the  drawer  of  the  will. 

The  Court. 

There  is  a  much  later  case,  (1834,)  Doe  v.  Allbutt,  (6  Car.  &  P.  181,) 
in  which  a  witness  was  called,  who  had  made  himself  responsible  for 
costs,  and  the  attorney  executed  a  release,  discharging  him  from  all 
**  fees,  costs,  and  charges.*'  Baron  Gurney  held  that  the  release  was 
sufficient,  and  the  witness  was  examined.  It  was  thus  assumed,  that  the 
party  being  liable,  was  disqualified  without  a  release. 

Tne  Queen*s  Advocate. — The  cases  in  the  common  law  courts  seem  to 
be  conflicting,  but  the  decisions  there,  or  in  the  courts  of  equity,  are  not 
so  important  as  the  decisions  in  our  own  courts.  In  Vaughan  v.  Worral^ 
there  was  a  subscription,  and  an  agreement  to  act  gratuitously,  and  to 
advance  100/.  towards  the  costs.  The  party  was  the  solicitor  of  the 
plaintifis,  and  if  they  had  been  condemned  in  costs,  he  would  have  had 
to  pay  a  part  of  the  costs  of  the  other  side.  I  consider  that  the  witne^ 
in  that  case  had  placed  himself  in  the  situation  of  the  plaintiffs.  This 
seems  to  distinguish  that  case  from  the  present.  It  was  extremely  proper 
there,  that  the  witness  should  not  have  been  examined. 

In  the  case  decided  by  Sir  William  Wynne,  Cooper  v.  Kempton,  the 
party  had  joined  in  a  subscription,  and  was  responsiole  for  the  costs. 

In  Hudson  v.  Beauchamp,  the  witness  had  been  asked  whether  he  had 
not  advanced  money  for  carrying  on  the  cause,  and  the  court  decided 
that  the  answer  was  not  sufficient ;  these  cases,  therefore,  are  distin- 
guishable from  the  present. 

The  only  case  directly  in  point  is  that  of  Salmon  v.  CromwelL  In  that 
case  the  witness,  the  drawer  of  the  will,  was  the  solicitor  in  the  cause, 
and  had  the  management  of  it,  and  considered  himself  responsible  for 
the  expenses  of  the  proctor.  It  is  true  he  was  an  executor  and  a  legatee 
under  the  will,  but  he  had  renounced  the  executorship,  and  the  legacy 
was  given  him  only  as  executor.  He  had  taken  an  indemnity  as  to  the 
expenses,  but  that  made  no  difference ;  the  party  might  not  be  able  to 
pay.  This  case,  therefore,  goes  the  full  length  of  the  present,  and  is  so 
similar  to  it,  in  all  its  parts,  that  the  cases  are  not  distinguishable.  The 
objection  was  taken  and  argued  before  Sir  John  Nicholl,  who  overruled 
it,  and  admitted  the  evidence,  and  upon  that  evidence  the  will  was  sup- 
ported. 

PAtV/tmore,  on  the  same  side. — The  proposition  contended  for  by  Dr. 
Lushington  is  an  alarming  one,  and  it  adopted  will  have  the  eflect  of 
altering  our  practice.  I  deny  that  in  courts  of  common  law  there  is  an 
unbending  rule ;  Mr.  Phillipps  and  Mr.  Starkie  say  there  are  exceptions 
to  the  rule.    Should  not  this  case  be  an  exception  ? 

Mr.  Parkes  was  the  drawer  of  the  will,  and  is  a  subscribed  witness ; 
he  was  the  confidential  solicitor  of  the  deceased,  and  the  depository  of 
his  testamentary  intentions.  According  to  my  view,  Mr.  Parkes  was  fin 
the  sense  in  which  Mr.  Justice  Builer  uses  the  term),  a  necessary  wit- 
ness in  the  cause.  It  is  impossible  that  the  court  can  come  to  a  conclu- 
sion satisfactory  to  its  own  mind,  without  the  essential  evidence  of  this 
witness.  What  does  he  in  effect  say  7  <M  am  the  agent  quod  hoc  of  the 
executors ;  I  employ  the  proctor,  and  consequently  hio  has  a  remedy 
against  me  in  the  first  instance,  and  I  have  a  remedy  against  them.** 
Before  he  is  liable  to  the  costs,  we  must  presume  inability  m  the  parties 
to  pay  them.    It  is  not  a  direct  responsibility,  it  is  a  remote  responsi- 
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bility,  which,  in  all  courUi,  stands  upon  ffrounds  distinct  from  direct 
responsibility.    A  witness  who  gains  by  the  dijrect  result  of  the  case  is 
incompetent ;  but  writers  state  that  there  are  exceptions  to  that  rule. 
Some  witnesses,  prima  facie  incompetent,  are  rendered  competent  by 
act  of  parliament ;  others  are  competent  from  necessity ;  otners  from 
principles  of  public  policy.  The  objection  to  competency,  on  the  ground 
of  interest,  proceeds  from  a  supposition  of  too  great  a  bias  on  the  mind 
of  the  witness,  and  it  is  the  great  interest  of  the  public  to  obtain  pure 
testimony ;  but  the  public  interests  may  suffer  more  from  rejecting  evi- 
dence than  from  receiving  it.    The  inclination  of  all  courts  is  to  let  a 
witness  be  examined,  and  to  deduct  from  his  credibility.  Lord  Mansfield, 
who  was  embued  with  the  doctrines  of  the  civil  law  (by  which  hardly 
any  interested  witness  was  excluded)  favoured  this  principle.  The  rules 
of  evidence  adopted  in  our  courts  of  law  are  repudiated  to  a  great  ex- 
tent  by  many  nations,  and  are  held  to  be  the  greatest  blot  upon  our 
system  of  jurisprudence.    Our  courts  are  infinitely  more  lax  and  liberal 
in  their  principles,  being  founded  upon  the  doctrines  of  the  civil  law, 
and  are  not  bound  down  by  those  of  the  common  law  courts.    In  Mbra" 
hams  v.  Biinn,  (4  Burr.  2251,)  which  was  an  action  for  an  usurious 
contract,  tried  by  Lord  Mansfield,  a  motion  for  a  new  trial  was  founded 
upon  the  alleged  incompetency  of  a  witness  for  the  plaintiff,  the  borrower 
of  the  money,  who  was  called  to  prove  the  usurious  contract.    Lord 
Mansfield  delivered  the  judgment  of  the  court,  in  which,  after  referring 
to  certain  cases,  particularly  that  of  Bailie  v.  Wilson,  before  the  Dele- 

{rates,  he  says, — **  The  solemn  discussion,  in  these  three  cases,  drew  the 
ine  between  interestf  which  goes  to  the  competence,  and  influence, 
which  goes  to  the  credit,  more  clearly  than  had  before  been  understood. 
It  established  a  rule, '  that  where  the  matter  was  doubtful,  the  objection 
shall  go  to  the  credit.'  *'   The  witness  in  that  case  was  held  competent. 

Phnlipps  lays  down  the  rule  broadly,  yet  he  says  there  are  exceptions 
to  it,  as  respects  responsibility  for  costs.  Starkie  lays  it  down,  that  an 
engagement  to  pay  the  costs  constitutes  a  disqualifying  interest.  There 
is  no  engagement  here :  the  party  must  be  directly  responsible ;  he  must 
have  an  interest  in  the  result  of  the  suit ;  where  the  interest  is  doubtful 
thq  objection  goes  to  the  credit  and  not  to  the  competency  of  the  witness. 
Starkie,  referring  to  Carter  v.  Pearce,  (1  T.  R.  163,)  says — "The  inte- 
rest must  be  a  present,  certain,  vested  interest,  and  not  uncertain  or 
contingent."  The  general  result  of  the  common  law  cases  is,  that  a 
direct  and  certain  interest  must  be  shown;  a  less  interest  will  go,  not  to 
competency  but  to  credit  only. 

In  the  Catherine  of  Dover,  in  the  Court  of  Admiralty,  (2  Hagg.  Adm. 
R.  145,)  where  an  objection  was  raised  to  the  competency  of  a  witness, 
on  the  ground  of  interest,  the  court  said :  "  In  a  case  of  doubt  it  would 
be  disposed  to  admit  rather  than  exclude  tlie  evidence."  *'  Objections  to 
competency,  on  the  ground  of  interest,  are  sustained  in  order  that  evi- 
dence may  be  obtained  free  from  bias ;  but  if  to  effect  this  the  court 
excludes  the  only  proof  that  can  be  oflTered  by  the  defendant,  the  prin- 
ciple is  destroyed,  by  transferring  the  bias  to  the  other  side,  ana  by 
hearing  the  case  on  ex  parte  evidence  alone."  In  the  present  case  the 
evidence,  without  that  of  Mr.  Parkes,  will  be  ex  parte  evidence.  The 
court  added :  "  If  evidence  could  have  been  produced  from  the  galliot, 
on  one  side  or  the  other,  I  certainly  should  not  have  admitted  witnesses 
.liable  to  tbui  objection  Qf  interest;  but  the  necessity  oi  the  case  justifies 
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the  exception,  and  this  is  the  sround  of  my  judgment  That  ground  of 
exception  is  recognized  in  all  oooks.  Mr.  Justice  Buller,  in  his  Nisi  Prius, 
states  it  "  as  the  third  exception,  under  the  ceneral  rule,  that  a  party 
interested  will  be  admitted  where  no  other  evidence  is  reasonably  to  be 
expected/'  And  in  the  Pitt  (inserted  in  a  note  to  the  report  of  the  pre- 
ceding -case,)  the  court  admitted  the  evidence  of  witnesses  who  were 
interested,  as  plaintiffs,  in  the  costs,  observing  that  such  witnesses  may 
be  examined  in.  some  cases  ex  necessitate  ret ;  that  the  court  always 
endeavours  to  exclude  biassed  witnesses,  but  it  must  sometimes  admit 
them." 

In  Sudyer  and  Sudyer  v.  Man^  the  witness  was  a  legatee. 
The  fair  result  of  the  cases,  though  they  are  not  without  difficulty,  is, 
that  the  courts  struggle  to  admit  evidence,  and  in  doubtful  cases  favour 
its  admission.  The  case  of  Salmon  v.  Cromwell^  in  which  such  evidence 
as  this  was  admitted,  after  great  deliberation,  is  a  case  absolutely  in 
point. 

Lushington,  in  reply. — My  learned  friend  cannot  be  serious  in  his 
exposition  of  the  doctrine  oi  evidence,  according  to  which,  if  the  evi- 
dence be  material,  the  court  will  admit  it,  whether  the  witness  is  inter- 
ested or  not ;  that  the  court  is  to  decide  whether  the  evidence  be  material, 
and  has  then  the  power  to  dispense  with  the  rule.  The  court  has  no 
such  power,  and  no  court  ought  to  be  armed  with  such  authority.  The 
question,  whether  the  witness  is  interested  or  not,  is  a  distinct  point,  with 
which  the  discretion  of  the  court  has  nothing  to  do.  Then,  who  are 
necessary  witnesses  ?  Not  the  drawer  of  a  will,  or  the  attesting  witness 
to  a  will,  A  necessary  witness  is  one  to  a  transaction  to  which  no  one 
else  can  be  privy.  Then  it  is  said  that,  in  case  of  doubt,  all  courts  lean 
to  the  admission  of  evidence,  but  there  is  not  a  shade  of  doubt  here— 
the  witness  admits  his  interest. 

The  case  in  Burrow  shows  no  more  than  that  whereas,  prior  to  the 
judgment  in  that  case,  courts  of  law  had  held  that  not  only  every  witness 
who  had  an  interest  in  the  suit  should  be  excluded,  but  any  one  who  had 
an  interest  in  the  question  was  disqualified.  Lord  Mansfield  e^iamined 
the  distinction,  and  it  was  held,  for  the  future,  that  exclusion,  on  the 
ground  of  interest,  should  be  confined  to  those  who  had  an  interest  in 
the  result  of  the  suit  itself,  not  in  the  question. 

It  has  been  contended,  that  a  liability  for  costs  will  not  disqualify 
unless  it  be  for  costs  on  both  sides.  There  is  no  authority  for  such  a 
distinction ;  there  is  no  principle  for  it.  The  ground  of  disqualification 
is  the  interest,  however  small  it  may  be. 

In  Salmon  v.  Cromwell^  the  whole  decision  went  upon  the  answer  of 
the  party,  that  "  he  considered  himself  responsible."  But,  although  I 
admit  the  weight  of  this  decision,  I  oppose  to  it  that  of  Lord  StoweTl,  in 
The  Amitie^  (5  Rob.  344,  in  the  note,)  where  the  evidence  of  a  witness 
was  excluded,  who  was  biassed  in  fact,  though  not  in  law. 

It  is  now  said,  in  spite  of  the  decision  in  Vaughan  v.  Worrall^  that 
this  court  is  not  to  be  bound  by  such  rules,  but  may  adopt  its  own 
notions  of  what  is  convenient  in  particular  cases.  If  we  repudiated  the 
principles  of  evidence  adopted  in  courts  of  common  law  and  equity,  we 
should  get  rid  of  no  blot,  but  reject  one  of  the  greatest  advantages  to  the 
jurisprudence  of  any  country — that  of  having  certain  rules  of  evidence, 
not  depending  upon  the. discretion  of  this  or  that  judge.  The  rejection 
of  Mr.  Parkes's  evidence  will  put  an  end  to  an  injurious  practice,  where 
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the  solicitor,  who  prepared  the  will,  not  only  conducts  the  suit  and  exa- 
mines the  witnesses,  but  makes  himself  responsible  for  the  costs  of  the 
proctor ;  whereby  his  passions  and  feelings  are  excited,  and  his  eTidence 
IS  rendered  unworthy  of  credit. 

JUDOMEITT — Sir  IlBRBERT  JeNVSR. 

The  question  which  the  court  has  now  to  decide  is,  whether  Mr. 
Parkes  a  solicitor,  who  is  the  drawer  of  the  will  propounded  in  this 
cause,  and  one  of  the  subscribed  witnesses,  is  a  competent  witness  to 
prove  the  execution  of  it.  The  objection  to  the  competency  of  this  gen* 
tleman  is  founded  on  his  answer  to  the  sixty-third  interrogatory,  in 
which,  as  it  is  argued,  he  has  admitted  himself  to  be  liable  to  the  proctor 
in  the  cause  for  his  bill  of  costs.  It  is  contended  that  by  this  responsi- 
bility he  is  disqualified  from  being  examined  as  a  witness  in  support  of 
the  will.  On  the  other  hand  it  has  been  contended,  that'  Mr.  Parkes  is 
not  legally  responsible  for  the  costs  by  what  he  has  stated  in  his  answer 
to  the  interrogatory ;  that  he  has  no  interest  in  the  result  of  the  suit,  and 
consequenilv  that  he  is  a  competent  witness,  whatever  deduction  may  l^e 
made  from  nis  credit,  in  consequence  of  his  having  employed  the  proc* 
tor,  and  admitted  himself  to  be,  to  a  certain  extent,  responsible  for  the 
costs. 

This  question  has  been  argued  with  great  zeal  and  ability  on  both 
sides, — tne  counsel  on  both  sides,  probably  feeling  that  the  question,  as 
to  the  validity  of  the  will,  must  depend  on  the  manner  in  which  this 
question  shall  be  decided. 

The  competency  or  incompetency  of  Mr.  Parkes  to  be  examined  as  a 
witness  in  this  case,  depends  upon  the  question,  whether  he  had  a  legal 
interest  to  support  the  cause  of  his  clients :  and  in  the  course  of  the 
argument,  the  court  referred  to  a  variety  of  cases  that  have  occurred 
in  the  courts  of  equity  and  common  law,  and  in  proceedings  at  Nisi 
Prius,  and  also  to  one  or  two  cases  which  have  been  decided  in  these 
courts,  in  which  the  question,  as  to  the  competency  or  incompetency  of 
witnesses  had  been  very  much  discussed.  It  is  unnecessary  for  the 
court  to  travel  with  very  great  minuteness  through  the  facts  of  the  cases 
referred  to,  for  they  are  not  very  material :  the  question  has  been, 
whether,  if  a  witness  was  responsible  for  costs,  it  was  or  was  not  an 
objection  to  the  credit  or  competency  of  the  witness  ?  and  in  a  variety 
of  cases,  very  nice  distinctions  have  been  drawn  between  objections 
which  go  to  the  competency,  and  those  which  go  to  the  credit  of  the 
witness ;  but  I  think  the  gpneral  result  of  the  cases  to  be  this,  that  where 
a  witness  is  legally  responsible  for  the  costs,  that  operates  as  a  disquali- 
fication to  be  examined  in  support  of  the  cause,  for  the  expenses  of 
which  he  had  rendered  himself  liable.  The  question  therefore  at  present 
is,  whether  Mr.  Parkes,  in  the  first  instance,  is,  or  is  not  legally  respon* 
sible  for  the  costs:  because,  I  think,  according  to  later  and  better  deci- 
sions, it  is  not  a  mere  imaginary  responsibility,  not  a  mere  honorary 
obligation  to  pay  the  costs,  tnat  will  disqualify  a  witness  to  be  examined 
in  a  particular  cause.  Whatever  may  have  been  the  decisions  in  earlier 
times,  and  in  the  cases  referred  to  in  the  Court  of  Admiralty ;  in  later 
days,  it  has  been  held,  that,  in  order  to  make  a  witness  incompetent, 
there  must  be  a  legal  responsibility,  and  an  interest  in  the  matter  in 
dispute.  This  is  laid  down  strictly  by  Mr.  Phillipps  and  Mr.  Starkie 
on  the  Law  of  Evidence,  and  it  is  expressed  in  the  clearest,  most  intel- 
ligible, and  most  convincing  terms  by  the  latter  writer ;  "  The  interest  to 
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disqaalify,  must  be  some  legal,  certain,  and  immediate  interest,  however 
minute  in  the  result  of  the  cause,  or  in  the  record^  as  an  instrument  of  evi- 
dence acquired  without  fraud.  In  the  first  place  it  must  be  a  legal  interest 
in  the  event  of  the  suit  or  in  the  record,  contradistinguished  from  mere 
prejudice  or  bias,  arising  from  the  circumstance  of  relationship,  friend- 
ship, or  any  other  of  the  numerous  motives  by  which  a  witness  may  be 
supposed  to  be  influenced.'*  **  If  a  party  be  really  interested  in  the  event 
of  a  cause,  he  is  not  competent,  although  he  does  not  apprehend  that  his 
interest  is  a  legal  one :  for  it  would  be  exceedingly  dangerous  to  violate 
a  general  rule,  because  the  witness  does  not  understand  nis  legal  respon* 
sibility.  If  a  witness  supposes  that  he  is  under  an  honorary,  though  not 
a  legal  engagement,  as  to  indemnify  the  bail,  he  is  still  competent,  for 
he  is  under  no  binding  engagement,  and  it  would  be  highly  inconvenient 
to  make  competency,  in  such  cases,  to  depend  on  the  witness's  notions 
of  propriety,  and  it  would  savour  of  inconsistency  to  found  a  suspicion 
of  his  veracity  upon  a  just  and  honourable  feelins."  (Starkie,  vol.  2, 
pp.  744,  755.)  And  the  case  of  Parken  v.  Whitby^  (1  Turn.  &  R.  p. 
373,)  is,  I  think,  a  sufficient  authority  to  show  that  there  must  be  a  legal 
responsibility,  and  not  a  mere  honorary  obligation,  which  a  witness  may 
consider  himself  to  be  under. 

Now,  the  first  thing  to  be  considered  is,  whether  Mr.  Parkes  is  legally 
responsible  to  the  proctor  for  the  costs  in  this  suit,  and  in  order  to  arrive 
at  a  just  conclusion  on  that  point,  it  is  necessary  to  read,  not  only  the 
answer  to  the  interrogatory,  but  the  interrogatory  itself,  in  order  to 
determine  the  effect  of  the  answer,  the  whole  of  which  must  be  taken 
together.  The  interrogatory  is  to  this  effect :  **  Let  the  said  Joseph 
Parkes  be  asked,  was  not  the  proctor  for  the  producents,  in  the  first 
instance,  retained,  and  employed  by  you  to  conduct  the  cause  on  their 
behalf?  Did  not  you  by  such  retainer  become  responsible  for  the  pay- 
ment to  the  said  proctor  of  his  bill  of  costs  or  expenses  in  this  cause? 
Have  you  since,  in  any  way,  and  if  yea,  when  and  in  what  way,  been 
released  from  such  your  responsibility  ?"  The  answer  is  to  this  efiect : 
*'  The  proctor  for  the  producents  was,  in  the  first  instance,  retained  and 
employed  by  me  to  conduct  the  cause  in  their  behalf.  I  did  bv  such 
retainer  become  responsible  for  payment  to  the  said  proctor  of  nis  bill 
of  costs,  or  expenses  in  the  cause.  I  have  not  since  in  any  way  been 
released  from  such  my  responsibility,"  As  far  as  I  have  read,  the 
answer  statesman  absolute  and  unqualified  admission  that  Mr.  Parkes  had 
retained  and  employed  the  proctor,  and  was  responsible  to  him  for  his 
bill  of  costs,  and  that  he  had  not  been  released  from  this  responsibility ; 
and  if  the  interrogatory  had  rested  here,  there  could  be  no  doubt  that  ne 
was  under  a  legal  responsibility ;  he  might  have  been  indemnified  and 
released  from  liability ;  but  there  is  no  release,  and  Mr.  Parkes  was 
legally  responsible,  though  other  parties  might  also  be  responsible.  But 
the  interrogatory  ^oes  on :  "  In  case  the  producents  should  be  unable  to 
pay  the  amount  ofthe  said  proctor's  said  bill,  will  you  venture  to  swear 
positively,  that  he  (the  proctor)  would  not  have  any  remedy  at  law  or 
otherwise  against  you  for  the  recovery  of  the  amount  of  his  said  bill  ?'* 
Mr.  Parkes  answers :  "  In  case  the  producents  should  be  unable  to  pay 
the  amount  of  the  said  proctor's  said  bill,  I  will  not  venture  to  swear 
that  he  (the  proctor)  would  not  have  any  remedy  at  law  or  otherwise 
against  me  for  the  recovery  of  the  amount  of  his  said  bill ;  but  it  is  evi- 
dent that  the  responsibility  is  merely  nominal,  as  far  as  I  am  concerned.'' 
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Let  us  see  what  is  the  true  construction  of  these  answers,  and  the 
purpose  for  which  the  interrogatory  was  framed.  He  admits  that  he  is 
responsible  to  the  proctor  for  his  bill  of  costs  in  the  cause ;  and  there  is 
no  doubt,  that  if  the  examination  had  been  viva  voce,  it  would  have  gone 
no  farther  than  to  have  asked  Mr.  Parkes,  whether  he  had  any  release 
from  his  responsibility.  But  as  the  answers  of  the  witness  to  the  first 
part  of  the  mterrogatory  could  not  be  known  to  the  other  party,  it  was 
necessary  to  probe  the  witness  farther,  in  order  to  meet  the  possibility 
of  an  answer  not  admitting  his  liability ;  and  accordingly,  the  Interro- 
gatory, in  efiect,  proceeds  upon  a  supposition  that  he  had  denied  his 
responsibility  to  tne  proctor ;  and  it  goes  ^n,  in  effect  to  ask,  "  If  you 
are  not  generally  responsible  for  the  proctor's  bill  of  costs,  will  you  swear 
you  are  not  in  a  limited  degree  liable,  that  is,  if  the  executors  should  not 
pay  the  proctor,  must  not  the  costs  be  paid  by  you  1"  And  he  admits 
this ;  but  this  is  not  any  qualification  or  limitation  of  his  own  responsi- 
bility, for  he  had  admitted  before  that  he  was  responsible  to  the  proctor. 
I  am  of  opinion  that  Mr.  Parkes  was,  according  to  his  own  admission, 
responsible  to  the  proctor  for  the  costs,  and  it  was  the  necessary  lesal 
consequence  of  his  act,  and  as  he  has  not  had  any  release  from  that 
responsibility,  it  still  exists. 

The  next  question  is,  what  is  the  effect  of  this  legal  responsibility  ? 
Does  it  affect  the  competency  of  the  witness,  or  his  credit  only  t  I  have 
stated,  that  in  many  of  the  cases  referred  to,  there  were  nice  distinctions 
between  objections  which  go  to  competency  and  those  which  go  to  credit 
only ;  but  it  is  necessary  to  consider  those  distinctions  here,  for  I  am  not 
aware  of  any  case,  except  one  (to  which  I  shall  advert),  in  which  there 
was  any  doubt  as  far  as  decisions  in  courts  of  common  law  j^o,  that  a 
responsibility  to  answer  costs  in  an  action  would  be  a  disqualification  of 
a  witness.  It  is  laid  down  expressly  by  writers  on  the  law  of  evidence, 
Mr.  Phillipps  and  Mr.  Starkie,  that  a  responsibility  for  the  costs,  or  any 
part  of  the  costs,  constitutes  such  an  interest  as  disqualifies  a  witness ; 
and  this  rule  appears  to  be  supported  by  so  many  authorities  (which 
were  referred  to  in  the  argument)  that  it  would  be  a  waste  of  time  to 
go  minutely  into  a  consideration  of  the  subject.  It  was,  indeed,  admitted 
in  argument,  that  there  was  a  rule  laid  down  to  that  effect  and  supported 
by  authorities;  but  it  was  contended  that,  in  some  of  thie  cases,  the  costs 
for  which  the  witness  was  responsible,  included  the  costs  of  the  other 

Earty,  and  that  the  result  of  the  cases  showed  that  there  must  be  a  lia- 
ility  for  the  costs  of  both  parties  to  work  a  disqualification.  But  this 
is  not  the  case  ,in  York  v.  Gribble,  or  in  Doe  Dem.  Dully  v.  Mlbutt,  (6 
Car.  &  P.  131,)  where  the  responsibility  does  not  go  beyond  the  costs 
of  the  attorney  to  the  party  for  whom  the  witness  was  called  to  give 
evidence.  It  was  admitted  in  those  cases,  that  the  rule  was  general ; 
that  it  was  an  universal  rule,  that  a  person,  responsible  to  the  attorney 
who  conducted  the  cause  for  the  party  in  whose  behalf  he  was  called, 
was  disqualified. 

Both  these  cases,  it  is  true,  were  decisions  at  Nisi  Prius,  but  it  can 
hardly  be  said  that  they  were  decided  without  much  consideration. 
There  could  be  no  misunderstanding  of  the  law,  applicable  to  the  case, 
for  there  was  no  question  as  to  the  rule  of  evidence ;  the  only  question 
was,  whether  the  release  tendered  was  sufficient  ? 

But  there  is  another  case,  which  was  not  a  decision  at  Nisi  Prius ; 
but  an  application  to  the  Court  of  King's  Bench  for  a  new  trial,  in  con- 
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sequence  of  a  misdirection  of  the  Judge  at  Nisi  Prius ;  this  is  the  case 
of  Bell  V.  Smith,  (5  Barn.  &  Cr.  188,)  in  which  one  of  the  grounds  of 
objection  to  the  competency  of  a  witness  was,  that  he  was  responsible 
to  the  attorney^  employed  to  commence  the  action,  for  the  costs ;  and 
Abbott,  C.  J.,  said :  "  If  the  action  was  brought  by  his  authority,  either 
express  or  implied,  he  became  liable  to  pay  the  attorney  employed  to  bring 
it ;  and  he  is  still  under  that  liability,  nothing  having  been  done  to 
deprive  the  attorney  of  his  right  to  recover  his  costs  from  him.'*  Bay- 
ley,  J.,  said :  "  The  attorney  employed  to  bring  the  action  has  a  claim 
upon  the  assured  for  his  costs."  The  other  judges,  Holroyd  and  Little- 
dale,  concurred,  and  a  new  trial  was  granted,  this  being  a  decision  of 
the  Court  of  King's  Bench,  that  a  witness,  responsible  to  the  attorney 
in  the  action  for  his  costs,  is  disqualified.  I  do  not  understand  that 
there  is  any  case  adverse  to  this  rule. 

The  case  of  Vaughan  v.  WorraU,  cited  in  argument,  seems  to  show 
that  the  same  rule  is  applicable  in  courts  of  equity,  and  that  there  a 
person  responsible  for  costs  would  be  considered  an  incompetent  witness. 
Then  I  cannot  help  thinking  that  this  is  a  general  rule  in  courts  of  com- 
mon law  and  of  equity,  and  I  am  not  aware  that  there  is  a  different 
practice  in  these  courts ;  I  do  not  think  I  am  at  liberty  to  say  that,  in 
these  courts,  other  principles  of  evidence  are  understood  to  prevail  than 
in  the  courts  of  common  law  and  of  equity.  It  has  been  urged  in  argu- 
ment that  these  courts  are  more  lax  in  respect  to  those  principles  than 
other  courts.  It  may  have  been  so,  perhaps,  formerljr;  but  I  must 
relieve  this  court  from  the  imputation  that,  at  this  time,  it  adopts  other 
rules  of  evidence  than  other  courts,  since  in  all  courts  the  same  princi- 
ples are  applicable,  though  there  may  be  diflerent  modes  of  application ; 
and  I  do  not  wish  it  to  go  out  to  the  world  that  a  greater  degree  of  laxity 

Prevails  in  the  proceedings  of  these  courts  than  in  those  of  other  courts. 
app)*ehend  the  same  principles  apply  to  these  courtjs  as  to  other  courts, 
though  the  different  modes  of  proceeding  may  admit  sometimes  of  a 
difference  of  application.  These  courts  have  endeavoured  to  conform, 
as  far  as  possible,  to  the  principles  adopted  in  other  courts. 

No  cases  were  referred  to  in  the  argument,  in  which  this  point  had 
been  directly  decided  in  these  courts.  Hudson  v.  Beauchampf  was  a 
case  in  which  the  point  was  not  expressly  determined:  it  turned  out,  on 
re>examination,  that  the  witness  had  been  responsible  for  costs  at  his 
first  examination,  when,  on  his  refusal  to  answer  an  interrogatory,  his 
re-examination  was  directed ;  but  I  think  there  is  reason  to  collect,  from 
the  manner  in  which*  the  objection  was  pressed  and  received,  that  if  he 
had  stated  at  the  former  examination  that  he  would  be  responsible  for 
costs  at  the  time  the  first  examination  took  place,  the  court  would  have 
rejected  the  evidence ;  but  as  it  did  not  so  turn  out,  the  evidence  was 
received. 

The  case  of  Salmon  v.  Cromwell  is  considerablv  more  to  the  point  than 
any  other  adverted  to  in  the  later  proceedings  oi  the  court ;  and  it  does 
appear  that  Mr.  W.  H.  Salmon,  who  was  the  attorney  in  the  cause, 
stated  that  he  had  taken  an  indemnity  from  the  parties  for  whom  he 
appeared,  but  that  he  considered  himself  liable  for  the  costs  if  the  other 
was  unable  to  pay.  The  objection  was,  that  the  indemnity  did  not 
render  him  competent ;  that  the  person  granting  the  indemnity,  might 
not  be  able  to  pay  the  amount,  and  that  he  was,  therefore,  incompetent 
in  law — ^that  was  the  objection;  and  the  learned  judge  (my  predecessor) 
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who  decided  the  case,  did  receive  the  evideD(:e  of  Mr.  Salmooy  and, 
therefore,  he  considered  it  as  no  objection  to  the  competency  of  the 
witness  that  he  had  employed  the  proctor,  and  was  responsible  to  him 
for  the  costs.  The  note  I  have  of  what  the  learned  judge  said  is  this  : 
''  I  admit  the  evidence  of  Mr.  Salmon.  The  cases  cited  are  not  against 
it  (Cooper  v.  Kempton^  1808,  Ward  v.  Parker^  1745.)  He  says  he  is 
the  attorney  of  the  producent,  but  there  was  no  engagement  between 
them ;  he  has  no  interest  in  the  suit.  It  is  very  different  where  the  party 
has  entered  into  an  engagement  to  pay  part  of  the  costs,  and  where  he 
considers  himself  liable  for  the  costs  of  the  other  party,  that  is  very 
different." 

This  case  of  Salmon  v.  Cromwell  is  the  only  case  in  these  courts  which 
seems  to  go  contrary  to  the  universal  rule  in  the  courts  of  common  law 
and  of  equity  ;  and  if  this  case  had  been  followed  up  by  others  of  the 
same  kind,  it  might  be  necessary  for  this  court  to  hola  that  the  principle 
and  practice  of  these  courts  had  not  been  assimilated  to  those  of  the 
other  courts.  But  it  is  too  much  to  attribute  such  weight  to  this  single 
case  as  to  make  it  overrule  the  doctrine  which  has  always  obtained  in 
other  courts,  and  more  particularly  when  I  find  that  there  are  cases, 
which  were  mentioned  in  the  argument,  in  which  such  evidence  had 
been  rejected.  In  Cooper  v.  KemptoUf  in  the  Prerogative  Court,  Feb- 
ruary, 1808,  where  the  objection  was  raised,  the  evidence  was  rejected, 
the  court  holding  that  the  witness  was  incompetent.  And  in  the  case 
of  Ward  v.  Parker,  in  1745,  where  the  witness  was  responsible  to  the 
proctor  for  l^is  costs,  his  evidence  was  rejected.  So  that  it  appears  that 
the  doctrine  of  these  courts  is  conformable  to  that  of  the  courts  of  com- 
mon law ;  and  with  respect  to  the  case  of  Salmon  v.  Cromwell  (which 
was  decided  at  the  moment  without  consideration,  and  in  which  there 
seems  a  distinction  drawn  between  cases  where  the  witness  considered 
himself  liable,  and  actual  legal  liability,)  I  do  not  think  that  that  case 
should  form  a  rule  for  these  courts,  all  the  other  courts  adopting  a  difier- 
entprinciple. 

'  Therefore,  I  consider  in  this  case  that  the  witness,  having  been  origi- 
nally responsible  for  the  costs,  and  being  still  responsible,  as  he  has  not 
jbe^en  released  from  his  liability,  is  not  a  competent  witness  to  be  exa- 
mined in  support  of  the  will,  and  I  am  under  the  necessity  of  rejecting 
his  evidence,  as  of  a  person  having,  in  the  contemplation  of  law,  an 
interest  in  the  result  of  the  suit 

But  it  has  been  argued  that,  although  the  general  rule  is  to  this  effect, 
it  is  not  an  inflexible  rule,  and  that  cases  have  occurred  in  which  wit- 
nesses, having  a  direct  interest,  have  been  permitted  tor  be  examined, 
and  that  these  cases  form  an  exception  to  tne  rule,  on  account  of  the 
necessity  of  the  case,  and  that  in  such  cases  witnesses  having  a  direct 
interest  may  be  examined.  But  it  must  be  shown  that  there  is  an  abso- 
lute necessity  that  the  witness  should  be  examined,  and  not  a  necessity 
in  any  particular  case,  but  in  a  particular  class  of  cases,  as  Mr.  Starkie 
slates  :{a) — "  This  necessity  must  not  result  from  the  accidental  failure 
of  evidence  in  a  particular  and  isolated  case,  for  it  would  be  highly 
impolitic  to  sacrifice  a  general  rule  in  order  to  alleviate  a  particular 
hardship,  but  it  must  be  general  in  its  nature,  embracing  a  large  and 
definite  class  of  cases,  and  it  must  arise  in  the  usual  and  natural  course 

(a)  Vol  2,  p.  753. 
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of  human  affairs.'*  And  he  goes  on  to  say :  ^'  It  is  to  be  remarked,  that 
the  law  has  justly  been  jealous  of  any  extension  of  this  rule,  and  that 
its  operation  has  consequently  been  very  limited  in  practice." 

Now  certainly  the  drawer  of  a  will,  although  in  all  cases  an  impor-' 
tant  witness,  is  not  a  necessary  witness,  and  cannot  be  considered  a 
necessary  witness.  In  this  particular  case  he  may  be  a  necessary  wit* 
nesa  to  prove  this  will,  but  he  is  not  a  necessary  witness  in  the  usual 
legal  acceptation  and  meaning  of  the  term*  Mr.  I'arkes  is  undoubtedly, 
an  important  witness ;  he  is  the  drawer  of  the  will ;  he  received  the 
instructions  from  the  deceased  for  the  preparation  of  the  will,  and  he  ii« 
therefore  a  very  material  witness ;  and  it  may  be  that,  without  Mr. 
Parkes's  evidence,  the  case  of  the  executors  cannot  be  sustained,  and  so 
he  is  a  necessary  witness  in  this  particular  case.  But  he  is  not  so  im- 
portant in  contemplation  of  law ;  it  cannot  be  said  that  a  will  cannot  be 
established  without  the  evidence  of  the  drawer  of  the  will,  because  there 
may  be  the  subscribing  witiiesaes,  or  other  persons,  who  were  present 
at  the  time  he  read  the  will ;  so  there  is  no  necessity,  in  a  general  view, 
for  the  examination  of  Mr.  Parkes»  however  important  his  evidence  may 
be  under  the  particular  circumstances  of  the  case  before  the  court ;  and 
instances  are  given  by  Mr.  Phillipps  and  Mr.  Starkie  as  to  who  are  con* 
sidered  necessary  witnesses ;  as  for  example,  where  a  party  is  robbed,  and 
brings  his  action, against  the  hundred;  in  his  action  he  is  permitted  to 
prove  the  robbery  and  the  extent  of  his  loss,  because,  under  the  circum- 
stances of  the  case,  no  other  witness  was  able  to  prove  this.  But,  in 
respect  to  other  circumstances,  he  is  not  admitted  to  prove  them :  such 
as  that  the  place  in  which  he  was  robbed  was  within  a  particular  hun- 
dred, because  other  witnesses  could  prove  that  as  well  as  himself. 

Under  these  circumstances,  I  am  of  opinion  that  Mi:.  Parkes  is  not  a 
competent  witness,  and  accordingly  I  reject  his  evidence ;  and  perhaps 
it  is  as  well  that  the  matter  should  be  so  left,  considering  the  situation  m 
which  he  is  placed ;  it  will  remove  from  the  court  what  it  has  always 
felt  to  be  a  great  inconvenience,  that  is,  when  the  court  has  to  derive 
the  principal  evidence  in  the  cause  from  a  party  who  has  had  the  coi>- 
duct  of  the  cause.  I  say  nothine  as  to  this  particular  case ;  but,  98  4 
general  rule,  it  is  desirable  that  the  drawer  ol  the  will,  and  the  attesting 
witness  of  the  will,  should  not  be  the  person  who  has  the  management 
and  conduct  of  the  cause ;  who  retains  axkd  instructs  the  proctor  an4 
examines  the  witnesses. 

I  am  of  opinion  that  the  evidence  of  Mr.  Parkes  cannot  be  received, 
and  that  it  is  my  duty  to  reject  it. 

The  judge  having  rejected  the  evidence  of  Mr.  Parkes,  the  proctor  of 
the  executors  protested  of  an  appeal;  but  the  court  considering  thf 
whole  hearing  of  the  cause  to  be  one  act,  under  the  authority  of  Barry 
V.  ButliUf  (1  Sf  core's  P.  C*  Cases,  98,)  before  the  Judicial  Committee  of 
the  Privy  Council,  and  that  the  rejection  of  Mr.  Parkes's  evidence  was 
not  an  appealable  grievance,  intimated  its  intention  of  proceeding  with 
the  cause,  and  suggested  to  the  counsel  of  the  executors  that  thej 
would  not  prejudice  their  right  of  appeal  by  proceeding  with  the  argu- 
ment. 

On  a  subsequent  day,  The  Queen^s  Advocaie  and  Phillimore  prayed 
that  the  cause  mij^ht  stand  over,  contending  that  the  present  was  an 
appealable  grievance,  and  submitting  that  the  court  ought  not  to  proceed 
to  give  sentence. 
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Sir  Herbert  Jsif  iter. 

If  this  is  an  appealable  grievance  you  must  present  your  petition  on 
your  own  responsibility  ;  I  am  not  to  determine  whether  this  is  a  ffriev- 
ance :  I  see  no  distinction  between  this  case  and  that  of  Barry  v.  Budin. 

The  xsourt  refused  to  allow  the  cause  to  stand  over,  and  Lushington 
and  Addam$  continued  their  argument  against  the  will 

The  cause  was  again  called  on,  and  the  counsel  for  the  executors 
not  appearing,  the  parties  were  called  in  the  usual  way ;  the  proctor  of 
the  executors  then  alleged  that  he  had  presented  a  petition  of  appeal,  and 
that  the  petition  had  been  answered.  The  court  nowever,  directed  the 
cause  to  be  proceeded  with,  and  finally  pronounced  against  the  validity 
of  the  will. 
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COOD  otherwise  COODE  against  COOD  otherwise  COODE.— p. 

765. 

Diyoroe  for  tdnltexy. 

A  husband,  who,  upon  the  diiooTery  of  his  wife's  adolterj,  commences  a  suit  affainst  her  lor 
diforce,  bat  abandons  such  suit  through  want  of  fimds  to  carry  it  on,  is  not  thereby  barred 
from  scekinff  a  divoroe  at  a  subsequent  period.  A  collated  copy  of  an  entry  in  the  marriafe 
register  at  Burbadoes  admilted  as  eridence. 

This  was  a  case  of  divorce,  by  reason  of  adultery,  brought  by  Lieu- 
tenant Henry  Cood  or  Coode,  R.  N.,  against  Jane,  his  wife. 

The  libel  pleaded,  that  in  1823,  Mr.  Cood  being  master's  mate  in  his 
majesty's  ship  Pyramus,  then  on  the  West  India  station,  paid  his  ad- 
dresses in  the  way  of  marriage  to  Jane  Durkin,  widow  of  James  Durkin, 
a  warrant  officer  (carpenter)  of  the  said  ship,  and  who  had,  since  his 
death,  remained  on  board  the  Pyramus;  that  on  the  11th  of  August, 
1828,  Mr.  Cood  having  obtained  leave  of  his  commander.  Captain  New- 
combe,  went  on  shore  at  Barbadoes,  with  Jane  Durkin,  ana  they  were 
married  at  a  private  lodging-house,  in  Bridge-town,  in  the  parish  of  St. 
Michael,  by  tne  Rev.  Wm.  Garnett,  the  rector  of  the  parish,  in  the  pre- 
sence of  Mr.  Wm.  Duke,  a  lieutenant  of  the  Pyramus,  in  pursuance  of  a 
license  for  that  purpose  from  the  secretary's  office  of  the  governor ;  an 
entry  of  the  marriage  bein^  made  in  the  register  book  of  the  parish,  of 
which  a  copy  was  exhibited.  The  libel  went  on  to  plead  that  Mts.  Cood 
came  to  England  in  1828,  after  the  parties  had  cohabited  abroad  as 
husband  and  wife;  that  Mr.  Cood  remained  abroad  from  October,  1828 
till  October,  1830,  absent  from  his  wife ;  and  that  during  that  time  she 
formed  a  criminal  connexion  with  a  man  unknown,  in  London,  became 
pregnant,  and  was  delivered  of  a  still  born  child,  at  Portsea,  in  March, 
1830^  Ihat  these  facts  were  not  known  to  Mr.  Cood,  till  after  his  arrival 
in  this  country,  in  October,  1830 ;  that  in  1830,  he  commenced  proceed- 
ings against  his  wife  in  the  court  of  the  Dean  and  Chapter  at  Westmin- 
ster ;  but  that  having  in  the  said  year,  sustained  a  loss  of  nearly  the 
whole  of  his  property,  in  consequence  of  a  relative,  who  was  indebted 
to  him  in  the  sum  of  eleven  hundred  pounds,  having  become  a  bankrupt, 
and  having,  in  conjunction  with  a  cotrustee  of  certain  funded  property, 
of  considerable  amount  belonging  to  him,  (Mr.  Cood)  sold  out  the  same. 
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unti  applied  the  proceeds  thereof  to  his  or  their  own  use,  he  (Good)  was 
obligeci  to  abandon  the  said  proceedings  for  want  of  sufficient  pecuniary 
means  to  bear  the  expenses  of  the  same,  he  having,  at  that  time,  no  other 
property  than  the  moiety  of  the  proceeds  of  a  small  leasehold  house, 
amounting  to  the  sum  of  fifteen  pounds  or  thereabouts  yearly,  and  his 
half-pay  as  a  lieutenant  in  the  royal  navy,  amounting  to  ninety-one 
pounds  yearly,  and  that  he  had  never,  at  any  time  since  the  said  period, 
acquired  any  further  or  other  property,  save  the  sum  of  three  hundred 
pounds  or  thereabouts  received  by  him  in  sundry  payments,  on  account 
of  the  said  trust  stock. 

It  was  further  pleaded,  that  after  the  abandonment  of  the  proceeding?, 
Mr.  Coode  was  induced,  for  the  purpose  of  avoiding  claims  and  suits 
from  the  creditors  of  his  wife,  to  enter  into  a  deed  of  separation  with  her, 
wiiereby  he  agreed  to  allow  to  her,  and  hath  continued  to  allow  and 
pay  to  her,  for  her  separate  maintenance,  the  annual  sum  of  twenty 
pounds  (she  being  in  addition  thereto  entitled  to  a  government  pension 
of  twenty-five  pounds  per  annum,  as  the  widow  of  James  Durkin,  de- 
ceased.) 

The  principal  point  in  question  before  the  court,  was  the  suflUciency 
of  the  proof  of  the  marriage.  Lieutenant  Duke  was  dead,  and  the  Rev. 
Mr.  Garnett,  the  rector,  could  not  identify  the  parties.  The  copy  exhi- 
bited of  the  entry  of  the  marriage,  was  to  the  following  efiect : — 

«  Barbadoes  Parish  of  St  Michael 


1823.  Marriages. 

August  11.  Henry  Coode  to 

Jane  Durkin.** 

"  The  above  is  a  true  extract  from  the  register  of  the  above  parish,'''* 
given  under  my  hand,  this  17th  August,  1837.    To  all  whom  it  may 
concern. 

W .  Garnett,  Rector." 

"  This  signature  was  attested  by  a  notarial  certificate  from  Mr.  Edward 
Hooper  Senhouse,  acting  secretary,  and  in  that  capacity  exercising  the 
oflice  of  sole  notary  public  of  the  island  of  Barbadoes. 

Captain  Newcombe,  who  was  examined  as  a  witness,  had  no  doubt 
the  certificate  related  to  the  marriage  in  question,  and  that  the  parties 
were  married  ;  he  believed  that  the  signature  **  W.  Garnett,"  was  the 
real  signature  of  the  rector  of  the  parini  of  St.  Michael,  Barbadoes.  He 
deposed  that  he  (the  witness)  applied  at  Mr.  Coode's  request,  to  the 
governor  of  the  island  for  a  special  license  for  the  marriage,  and  had  no 
doubt  that  it  was  granted  ;  that  the  parties  on  returning  to  the  Pyramus, 
owned  and  acknowledged  themselves  to  be  man  and  wife,  cohabited  as 
such,  and  were  so  treated. 

The  parties  did  not  subscribe  the  register. 

Addams  and  Curieis^  for  the  husband. 

The  only  point  seems  to  be,  whether  there  is  sufficient  proof  of  the 
marriage  of  the  parties  T 

The  only  witness  living  who  was  present  at  the  marriage,  is  Mr.  Gar- 
nett, the  minister,  who  cannot  identify  the  parties,  the  marriage,  there- 
fore must  be  proved  as  if  all  the  parties  present  were  dead.  The  copy 
of  the  register  which  is  exhibited,  although  not  a'collated  copy,^may  be  ^ 
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taken  ID  Supply  of  jMroof^  the  signature  of  the  minister  is  proved  to  be  i9 
his  handwritiog  $  the  register  is  a  public  documeDty  registers  of  marr 
riages  being  directed  by  the  law  of  the  colony.(a)  The  question  is^ 
whether  there  is  not  sufficient  proof  of  the  marriage*  under  the  case  of 
Rez  V.  Bramptm,  (10  East*  362)  1  In  Morris  v,  Mller,  (4  Burr.  2057») 
which  was  an  action  for  criminal  conversatioUy  the  question  waSt 
whether,  in  order  to  support  the  action,  there  must  not  be  proof  of  ao 
actual  marriage  ?  the  fact  being,  that  the  parties  were  married  at  May 
Fair  Chapel,  and  the  register  or  books  could  not  be  admitted  in  evidence, 
the  minister  (Keith)  had  been  transported  and  the  clerk  was  dead.  But 
qobabitatiop,  name  and  reception  were  proved,  and  Ix>rd  Mansfield 
said :  *'  Proof  of  the  actual  marriage  is  always  used  and  understood  in 
opposition  to  proof  by  cohabitation,  reputation,  and  other  circumstances 
from  which  a  marrirge  may  be  inferred."  In  such  actions  there  must 
be  proof  of  a  marriage  in  fact,  as  contrasted  to  cohabitation  and  reputa- 
tation  of  marriage  arising  from  thence.  Perhaps  there  need  not  be 
strict  proof  from  the  register  or  by  a  person  present ;  but  strong  evidence 
must  be  had  of  the  fact,  as  by  a  person  present  at  the  wedding  dinner, 
if  the  reffisler  be  burnt,  and  the  minister  and  clerk  are  dead.  Here 
Captain  Newcombe  states  that  the  parties  returned  on  board  as  married 
persons,  and  that  they  were  always  treated  as  roan  and  wife.  This  is 
strong  evidence  of  the  fact. 

Thb  Court. 

Lord  Mansfield  puts  in  on  the  supposition  that  the  other  proof  is 
impossible. 

Addams. — The  party  has  given  all  the  evidence  that  can  be  reasona- 
ably  required  of  him,  nemo  teneiur  ad  impombile.  If  however,  there  is 
any  difficulty  on  this  point,  we  would  pray  the  court  to  rescind  the  con- 
clusion of  the  cause,  in  order  that  further  proof  may  be  given  of  the 
copy  of  the  entry  of  the  marriage ;  for  since  the  cause  was  set  down  for 
%  hearing  the  party  has  received  a'coUated'^copy  of  the  entry  from  a  gen- 
tleman who  is  just  arrived  from  Barbadoes. 

The  Queen^s  Advocate  and  Haggard  for  the  wife. 

No  case  has  been  pointed  out  in  which  a  divorce  has  been  pronounced 
•  for,  unless  there  had  been  proof  of  the  fact  of  the  marriage.  The  cir- 
cumstances stated  by  Captain  Newcombe  go  to  prove  the  identity  of  the 
parties,  supposing  there  had  been  leffal  proof  of  the  fact  of  marriage; 
but  they  are  insufficient  as  a  foundation  for  a  divorce.  The  court 
requires  the  best  evidence  that  can  be  obtained.  As  to  the  entry  itself  it 
is  a  question  whether  it  could  be  received  as  evidence.  Fleet  entries 
cannot  be  received.  Books  kept  under  public  authority  in  this  country 
may  be  received ;  but  this  would  be  the  first  instance  of  books  kept  in 

I 

(a)  And  whereas  it  hath  been,  and  still  is,  a  laudable  oonstitation,  and  custom  of  oiir 
native  country,  to  have  in  every  parish,  a  true  and  perfect  rentier  kept  of  all  chrbtenings, 
marriages  and  burials,  and  the  names  of  all  soeli  fairly  entered  in  the  same,  and  the  day  and 
year  annexed,  which  hath  been,  and  is  found  to  be  much  advaotsfe  to  posteritv  ;  be  it  there- 
Ibre  enacted,  published  and  ordained,  by  the  president,  council  and  assembly,  and  by  the  autho- 
rity of  the  same,  that  after  the  publication  hereof  as  a  duty  incumbent  on  every  minister  in 
his  respective  parish  within  this  island,  he  do  keep  a  true  and  faithfijl  rcsfister  of  all  and  singa. 
lar  the  christenings,  marriages  and  burials  within  their  respective  parishes ;  the  churchwardens 
of  ever^  parish  to  provide  a  large  book  fit  ibr  the  keeping  of  the  said  register,  and  enter  bot^ 
the  christian  and  the  surname  of  each,  together  with  the  day  and  year  expressed,  and  send  a 
certificate  of  the  same  to  the  secretary's  office,  in  the  month  of  March  yearly,  there  to  remain 
on  reoord^Lftw  of  1661. 
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foreign  countries  (and  Barbadoes  for  this  purpose  is  a  foreim  country) 
being  received.  In  Leader  v.  Barry ^  (1  Esp.  353,)  Lord  A.enyon  re- 
jected an  examined  copy  of  a  register  of  marriage  in  the  Swedish 
Ambassador's  chapel  at  Paris :  but  supposing  the  copy  of  the  register 
to  be  evidence,  it  must  be  proved  in  the  regular  way ;  a  copy  certified 
Under  the  hand  of  the  clergyman  is  not  sufficient  ^  it  must  be  proved  to 
have  been  ^collated  with  the  original.  ^ 

Assuming,  however,  the  proof  of  the  marriage  to  be  sufficient,  what 
has  been  the  conduct  of  the  husband?  He  alleges  that  hjs  wife  had  an 
illegitimate  child  in  March,  1880,  and  that  he  knew  it  in  October  or 
November,  1830,  and  that  he  commenced  a  suit  against  her;  but  he 
abandoned  that  suit  in  January,  1831,  and  although  he  assigns  his 
poverty  as  the  ground,  it  does  not  appear  that  he  is  worth  one  shilling 
more  now  than  then.  But  he  enterea  into  an  agreement  to  make  his 
wife  an  allowance,  which  it  is  his  object  to  get  rid  of. 

The  Court. 

My  impression  is,  that  the  deed  would  remain  the  same  if  a  divorce 
be  pronounced. 

Judgment — Dr.  LusBuroToir.  ^  • 

Assuming  for  the  present  purpose,  that  the  marriage  is  proved,  and  /«  ^^^ 
it  bein^  admitted  that  tiiere  is  satisfactory  evidence  of  the  adultery  J  ^» 
charged  against  Mraf.  Coode,  distinguishing  this  part  of  the  case  from 
the  other,  I  go  to  the  next  btanch  of  it,  namely,  whether  Lieutenant 
Coode,  in  consequence  of  the  lapse  of  time  between  the  period  when  the 
adultery  first  came  to  his  knowledge  and  the  commencement  of  this 
suit,  can  be  properly  debarred  from  the  remedy  he  prays. 

It  has  been,  argued,  on  the  part  of  Mrs.  Coode,  that  she  has  beeti 
exposed  to  considerable  disadvantage  bv  losing  a  possible  opportunity 
of  recriminating  against  her  husband  ;  that  it  is  possible  some  evidence 
may  have  thereby  been  lost.  I  observe  that  this  is  the  suggestion  of 
counsel  only,  and  is  not  supported  by  any  thing  which  appears  in  the 
evidence,  or  that  there  is  anything  bearing  upon  it  in  any  ot  the  circum- 
stances of  the  case.  The  principle  of  this  court,  and  of  all  courts,  is, 
that  the  husband  ought  to  proceed  with  such  celerity  as  the  case  admits 
of,  to  obtain  the  remedy  he  seeks ;  but  I  conceive  it  is  also  settled,  that 
if  any  circumstances  occur,  which  reasonably  prevent  him  from  pro' 
ceeding,  he  is  not  thereby  debarred  from  doing  so  at  a  time  more  con« 
venient  to  him. 

In  Best  V.  Best,  (2  Phill.  161,)  there  was  a  considerable  lapse  of  time 
between  the  adultery  and  the  suit ;  but  the  court  was  satisfied  with  the 
reasons  assigned  for  the  delay  by  Mr.  Best,  in  an  affidavit,  and  allowed 
the  case  to  proceed.  It  appears  in  this  case  that  Mr.  Coode  is  a  lieu* 
tenant  of  the  navy,  and  on  l)alf-pay,  and  when  he  commenced  the  suit 
in  the  court  of  the  Dean  and  Chapter  of  Westminster,  he  had  no  other 
property.  Now  the  marriage  having  taken  place  at  Barbadoes,  and  the 
adulterv  being  committed  in  this  country,  he  would  have  incurred  con- 
siderable ebqpense,  before  his  object  could  have  been  efiected,  if  his  wife  . 
had  resisted  the  suit.  I  think  it  abundantly  probable  that,  if  the  suit  had 
gone  on,  and  the  wife  had  opposed  it,  the  expense  would  have  been 
beyond  his  means.  I  should  have  more  difficulty  if  I  could  be  satisfied 
that  the  wife  can  have  be«n  in  any  degree  prejudiced  by  the  delay,  if, 
for  instance,  any  benefit  secured  to  the  wife  would  be  annulled  by  a 
-sentence  of  divorce.    But  I  apprehend  there  is  no  just  ground  for  this 
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opiDion.  In  Thurlow  v.  ThurloWf  the  same  thing  occurred^  but  a  divorce 
was  pronounced^  and  the  trustees,  under  the  deed  of  separation,  retained 
the  money  secured  by  the  deed  for  the  benefit  of  t|ie  wife,  under  the 
opinion  of  the  whole  of  the  Court  of  Kind's  Bench.  (Jee  v*  Thurlowj  3 
Barn.  &  Cr.  547.)  1  am  therefore,  satisfied  that  the  husband  had  a 
right  to  proceed,  and  the  only  point  is,  whether  the  marriage  is  esta- 
blished by  the  evidence  in  the  cause  ?  and  that  question  is  of  very  great 
importance  indeed. 
€^^,  In  this  case,  or  arising  out  of  the  circumstances  of  the  case,  many 
considerations  occur  as  to  what  the  court  would  deem  suflicient  evi- 
dence of  marriage  to  entitle  a  party  to  proceed  in  a  suit  for  adultery, 
and  to  support  a  sentence  of  divorce.  I  do  not  know  that  there  is  in 
the  books  any  express  authority  for  the  quantum  and  species  of  evidence. 
But  oueht  the  court  to  be  stopped  from  doing  justice  because  it  has 
no  legal  precedent,  or  be  debarred  by  technical  rules  f  The  court  must 
not  forget  that  Great  Britain  has  colonies  of  its  own,  as  well  as  cessions 
from  other  powers ;  that  since  the  peace,  the  inhabitants  of  this  country 
have  resorted  in  great  numbers  to  foreign  countries,  and  that  a  great 
many  marriages  have  been  celebrated  on  the  continent,  as  well  as  in 
the  colonies,  and  I  should  be  sorry  to  lay  down  as  an  absolute  rule,  from 
which  there  should  be  no  deviation ;  that  in  every  case,  I  ought  to 
require  the  same  strictness  of  proof  as  in  this  country. 

The  first  question  is,  whether,  laying  aside  the  certificate  of  Mr.  Gar- 
nett,  there  is  evidence  sufficient  to  satisfy  me  that  there  has  been  a  mar- 
riage between  these  parties.  What  is  the  nature  of  that  evidence  ?  It 
is  the  testimony  of  Captain  Newcombe,  the  commander  of  the  vessel, 
who  states  that  he  was  perfectly  aware  of  the  parties'  intention  to 
marry ;  that  he  wrote  to  the  governor  to  obtain  a  special  license  for 
their  marriage,  and  that,  after  me  marriage  was  supposed  to  have  taken 
place,  they  returned  to  the  ship  as  man  and  wife,  and  were  so  treated. 

I  will  not  determine,  unless  driven  to  it,  that  such  evidence  as  this  is 
alone  sufficient  proof  of  a  marriage,  though  I  am  perfectly  aware  of  the 
great  inconvenience  which  would  arise  ^om  laying  down  a  fixed  rule ; 
but  there  is  other  evidence. 

A  paper  is  produced  of  the  following  kind  :  it  is  a  printed  paper, 
headed  "  Barbadoes,  parish  of  St.  Michael,"  and  purports  to  be  an  entry 
of  a  marriage  on  the  11th  August,  1623,  between  Henry  Coode  and 
Jane  Durkin,  certified  to  be  a  true  extract  from  the  register  of  that 
parish.  '*  Given  under  my  hand,  the  17th  August,  1837.  To  all  whom 
it  may  concern.  W.  Garnett,  Rector."  And  on  the  other  side  is  a 
notarial  certificate  as  to  the  handwriting  of  the  Reverend  Mr.  GarnctL 

Let  us  consider  the  diflerent  circumstances  under  which  certificates 
of  this  kind  would  come  from  places  out  of  England.  Thev  may  come 
from  foreign  countries,  or  from  places  subject  to  Great  Britain ;  they 
may  come  from  the  East  Indies  or  the  West  Indies ;  from  colonies  where 
the  same  law  prevails  as  in  England ;  or  from  colonies  where  there  is  a 
diiferent  system  in  its  rules  and  general  principles,  as  Barbadoes,  Saint 
Lucie,  Trinidad  or  Demarara,  in  each  oi  which  there  is  a  diflferent  sys- 
tem of  law.  It  is  not  necessary  to  say  what  I  should  do  with  any  cer- 
tificate from  Demarara,  Trinidad  or  Saint  Lucie.  Before  I  did  so»  I 
must  consider  what  law  prevailed  there — Dutch  la w^  Spanish  law,  or 
French  law.  But  this  certificate  comes  from  Barbadoes,  one  of  the 
oldest  British  settlements  in  that  part  of  the  world,  and  where  the  old 
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English  law  prevailsr  &nd  unless  altered  by  some  enactment  of  the 
British  Parliament,  or  of  the  House  of  Assembly  there,  with  the  consent 
of  the  crown,  the  marriage  law  of  that  island  is  the  same  as  it  was  in 
England  before  Lord  Hardwicke's  Marriage  Act.  Then  the  question 
arises>  whether,  supposing  a  certificate  to  ue  produced,  which  had  been 
duly*collated"with,  and  proved  to  have  been  a  copy  or  extract  from  a  > 
marriage  register  kept  in  the  colony,  and  on  the  authoritv  of  an  act  of 
parliament,  or  of  ine  house  of  assembly,  how  I  should  treat  such  a 
document? 

In  the  first  place,  this  document  is  no  such  thing ;  what  it  purports  to 
be  is  this — a  copy  of  the  register,  but  it  is  not  pretended  to  have 
been ^collated^wi til  the  original  document,  which  is  in  existence;  it  is  ^ 
signed  by  .the  rector,  whose  signature  is  verified  by  Mr.  Senhouse,  the 
acting  secretary  at  the  island.  It  is  clear  that  this  cannot  be  legal  evi-* 
dence ;  it  amounts  to  no  more  than  written  hearsay. 

But  it  is  stated  that  there  is  a^'collated'copy  in  this  country,  and  which^ 
may  be  produced  if  the  court  would  rescind  the  cpnclusion  of  the  cause, 
in  order  to  receive  this  evidence.    I  do  not  know  that  I  am  bound,  in 
this  stage  of  the  cause,  to  give  my  opinion  as  to  the  effect  of  receiving 
such  a^ collated' copy ;  but  as  it  may  save  the  party  expense,  I  do  not  ^ 
hesitate  in  delivering  my  opinion. 

The  only  point  on  which  I  have  to  speak  is,  the  effect  of  such  a  copy 
of  a  register  kept  by  the  authority  of  the  law  of  the  colony  where  tne 
marriage  took  place,  that  law  being  English  law.  ^  . 

In  mtet  v.  Lq  Memrier,  (1  Cox,  275,)  a  copy  of  a  register  of  baptism^^*^  ^ 
in  Gnernsey  was  not  admitted,  because  it  did  not  appear  by  what  autho-  S,^y^» 
rity  the  register  was  kept.    Supposing  it  to  have  been  proved  that 
Guernsey  was  part  of  the  diocese  of  Winchester  (as  it  is,)  and  that  by 
ancient  canon,  a  register  was  Required  to  be  kept  there,  different  consi- 
derations might  have  applied  to  that  case,  in  my  opinion ;  for  I  am  of 
opinion  that  there  is  no  ground  of  distinction,  supposing  the  register  bad 
been  kept  by  the  order  of  a  competent  authority,  between  registers  kept 
in  Guernsey  and  in  this  country.    The  case  referred  to  by  the  Queen^s/^-^*'*^ 
Advocate,  Leader  v.  Barry ^  does  not  interfere  with  any  opinion  I  ams,^p3. 
about  to  pronounce.    There  Lord  Kenyon  refused  to  receive  an'^lsxa- 
4  mined  ^^copy  of  a  register  of  marriage  in  the  Swedish  ambassador's 
-^  chapel  at  Paris,  for  a  reason  which  does  not  apply  to  an  ^examined'' 
copy  of  a  register  kept  by  British  authority :  the  whole  distinction  Ues 
between  a  copy  of  a  foreign  register  and  a  copy  of  a  British  register. 

It  should  be  recollected  that  £e  greatest  possible  inconvenience  would 
arise  if  the  rule  were  to  be  pressed  too  far,  of  requiring  that  the  clergy- 
man  who  celebrated  the  marriage  in  such  a  case  should  be  examined, 
he  being  the  only  person  living  who  was  present  at  it.  Recollecting 
that  marriages  take  place  in  the  flast  Indies,  and  that  considerable 
delay  must  arise,  and  perhaps  deaths  might  happen,  before  a  marriage 
could  be  so  proved ;  recollecting  also  that  we  have  settlements  in  Africa, 
I  think  it  is  too  much  to  lay  down  as  a  positive  rule,  which  must  never 
be  relaxed,  that  some  person  present  at  the  marria^  must  be  examined, 
in  order  to  establish  its  legality. 

The  counsel  for  Lieutenant  Coode  have  referred  to  one  of  the  laws  of 
the  island  of  Barbadoes,  which  law  must  have  received  the  sanction  of 
the  crown ;  and  that  enactment  is  of  the  first  importance.  By  that  law 
registers  of  christenings,  marriftges^  4nd  burials  are  directed  to  be  kept 
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in  the  diflerent  parishes,  under  a  penalty.  I  apprehend  that  the  house  of 
assembly  had  ample  authority  by  the  constitution  to  pass  that  act,  and 
that  it  must  have  received  the  sanction  of  the  crov^n,  whereby  it  became 
a  part  of  the  law  of  the  island.  I  see,  therefore,  no  reason,  satisfactory 
to  my  mind,  why,  under  the  circumstances,  I  should  not  be  justified  in 

y  receiving  such  "examined*  copy  of  the  register  as  evidence  of  the  mar- 
riage ;  and  I  am  not  aware  of  any  case  in  which  it  has  been  laid  down» 
that  where  a  register  is  kept  in  any  colony  under  English  law»  an'exa- 

-^  mined  copy  of  such  register  is  not  evidence.  ^ 

I  think,  therefore,  on  the  whole,  that  I  am  bound  to  receive  the  col- 

^  lated^copy  ;  and  I  think  the  evidence^produced  in  the  cause  will  satisfy 

>  me,  on  the  production  of  the  "collated  copy,  as  to  the  marriage,  the  iden- 
tity of  the  parties,  and  the  adultery,  ana  that  I  should  be  bound  to  pro^ 
nounce  for  the  divorce. 

I  therefore  rescind  the  conclusion  of  the  cause,  in  order  to  receive 
this  evidence,  the  party  at  the  same  time  pleading  the  law  of  Barbadoes» 
directing  registers  to  be  kept. 
The  Court,  on  the  further  evidence,  pronounced  for  the  divorce. 


PREROGATIVE  COURT  OF  CANTERBURY, 

^  4  >  ^ .  HOBBS  against  KNIGHT.— p.  768. 


On  the  admission  of  an  allegation. 


A  partj  dniy  executed  a  will  in  1835,  and  aAer  the  lat  of  January,  1838,  cut  therefrom  h» 
signatore.  Held^  First,  that  the  effect  of  auch  act  was  to  be  considered  with  reference  to 
the  prorisions  of  the  stat  1  Vfct.  c  26;  the  34th  aection  of  that  atatiite  enacting,  that  the 
act"  shall  not  extend  to  any  will  made  before  the  1st  of  January,  1838,*'  noC  applying  to  any 
act  done  to  a  will  after  that  date.  Secondly,  that  the  cutting  out  the  signature  amounted  U> 
a  revocation  of  the  will  under  the  terms  **  tearing  or  otherwise  destroying  the  mna^  in  the 
90th  section  of  the  sUtute. 

Joseph  Hobbs,  deceased,  died  on  the  7th  of  March,  1838,  leaving  a 
widow  and  one  child  ;  on  the  day  after  his  death,  there  were  found  in 
a  drawer  of  his  writing  desk,  the  following  testamentary  papers;  a  will 
dated  the  19th  of  January,  1635,  with  three  codicils  written  upon  the  same 
paper;  the  first  without  date,  the  other  two  dated  the  25th  of  February, 
1837 ;  from  this  will  which  had  been  executed  in  the  presence  of  two 
witnesses,  the  signature  of  the  deceased  was  cut  out ;  in  other  respects 
it  was  uninjured;  there  was  also  found  a  will  dated  the  17th  of  Febru- 
ary, 1838,  signed  by  the  testator,  but  not  attested  by  witnesses,  which 
was  consequently  invalid,  by  reason  of  the  statute  1  Vict  c.  26. 

An  allegation,  propounding  the  will  of  1835,  with  the  codicils  thereto* 
was  brought  in  on  behalf  of  Mr.  C.  W.  Knight,  one  of  the  executors* 
which  was  opposed  on  the  part  of  the  widow. 

This  allegation,  after  pleading  the  making  and  execution  of  the  will 
in  question,  set  forth  circumstances  and  declarations  of  the  deceased,  io 
order  to  show,  that  it  was  in  a  perfect  state  until  after  the  1st  of  Janu- 
ary, 1838,  (when  the  act,  1  Vict.  c.  36,  came  into  operation;)  and  it 
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also  pleaded,  the  will  of  the  17th  of  February,  1838,  to  be  in  the  de-; 
ceased's  handwriting,  and  that  at  the  date  thereof,  and  sometime  prior 
.thereto,  he  well  knew  that  two  attesting  witnesses  were  requisite,  in 
order  to  give  validity  to  any  will  made  or  executed  after  the  31st  of 
December,  1837,  and  that  at  difierent  times  in  the  present  year,  (1838) 
prior  to  the  said  17th  of  February,  he  so  declared  or  expressed  himself, 
to  or  in  the  presence  of  divers  credible  persons. 

Phillimore  opposed  the  admission  ot  the  allegation,  on  two  grounds. 
First,  that  the  stat.  1  Vict.  c.  26,  did  not  apply  to  this  case,  and  that 
under  the  old  law,  the  will  was  clearly  revolted.  Secondly,  that,  sup- 
posing the  act  1  Vict,  to  apply  to  the  present  question,  the  excision  of 
the  name  of  the  testator  amounted  under  that  statute  to  a  revocation  of 
the  will. 

With  respect  to  the  first  point.  The  words  of  the  34th  section  of  the 
act  are  clear,  and  seem  to  be  capable  of  but  one  construction :  it  is. 
expressly  enacted  in  that  clause,  **  that  this  act  shall  not  extend  to  any 
will  made  before  the  first  of  January,  one  thousand  eight  hundred  and 
thirty-eight."  It  is  plain,  from  these  words,  that  the  legislature  intended 
to  leave  all  wills  made  before  the  1st  of  January  in  the  same  situation  as 
if  the  act  had  never  passed ;  there  is  no  limitation  in  the  words,  and  the 
court  cannot  restrain  the  meaning  of  a  statute,  the  words  of  which  are 
80  clear  and  unambiguous ;  if  the  act  does  not  apply  to  this  case  there 
can  be  no  doubt  that  the  will  is  revoked. 

But,  secondly,  supposing  the  act  to  apply,  still  this  instrument  is 
revoked ;  the  twentieth  section  of  the  act  provides,  '*  that  no  will  or 
codicil,  or  any  part  thereof,  shall  be  revoked,  otherwise  than  as  afore- 
said (that  is  as  enacted  in  the  eighteenth  section,)  or  by  another  will 
or  codicil  executed  in  manner  hereinbefore  required,  or  bv  some  writing 
declaring  an  intention  to  revoke  the  same,  and  executed  in  the  manner 
in  which  a  will  is  hereinbefore  required  to  be  executed,  ttrby  the  burnings 
tearing^  or  otherwise  destroying  the  same,  by  the  testator  or  by  some 
person  in  his  presence,  and  by  his  directions,  with  the  intention  of  revok- 
ing the  same:  now,  supposing  that  cutting  should  beheld  not  tcxfall 
within  the  term  tearing,  under  this  clause ;  but  which,  if  it  were  so  held, 
would  lead  to  great  absurdities,  still  there  can  be  no  doubt  but  that  this 
will  is  revoked  under  the  terms  otherwise  destroying ;  for  the  will  itself 
is  destroyed;  there  is  no  signature  to  it,  and  it  does  not  appear  whose 
will  it  is.  A  will  is  no  will  unless  it  be  signed  at  the  foot  or  end  thereof, 
which  is  not  the  case  in  this  instance.  • 

Lushington,  in  support  of  the  allegation. — This  allegation  is  admissible 
and  the  will  propounded,  supposing  the  facts  set  forth  to  be  true,  is  enti- 
tled to  probate. 

Two  objections  have  been  taken ;  first,  that  the  statute  I  Vict.  c.  26, 
does  not  apply  to  this  case;  secondly,  if  that  act  does  apply,  that  what 
has  been  done  to  the  will  in  question  amounts  to  a  revocation.  (As  to 
the  first  point  he  contended  to  the  effect  of  the  observations  in  the  judg- 
ment  of  the  court.) 

With  regard  to  the  second  point  under  the  present  act  of  parliament, 
a  will,  when  once  made,  cannot  be  revoked,  except  in  the  manner  pointed 
out  by  the  statute.  The  only  modes  of  revocation  permitted  by  the 
statute  are  (except  by  other  means  which  do  not  apply  to  this  case)  bv 
burning,  tearing  or  otherwise  destroying.  Under  ttie  statute  of  fraucls 
there  were  also  the  words  obliterating  and  cancelling,  and  these  words 
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being  omitted  in  the  present  act,  the  court  must  presume  that  they  were* 
advisedly  omitted,  as  no  doubt  they  were,  in  order  to  avoid  the  uncer- 
tainty and  doubt  caused  by  those  terms ;  a  will,  therefore,  to  be  revoked 
'must  first  be  either  burnt  or  torn ;  with  respect  to  the  first  of  which 
terms  the  recent  decision  of  the  court  of  Queen's  Bench,  in  the  case  of 
Reed  v,  Harris,  (6  Ad.  &  Ell.  209 ;  S.  C.  1  N.  &  P.  405,)  shows,  that 
in  order  to  satisfy  that  term  there  must  be  actual  burning,  the  intention 
of  the  testator,  although  perfectly  clear,  will  not  do,  unless  there  be 
some  burning ;  and  so  I  should  submit  as  to  tearing,  there  must  be  some 
tearing ;  is  then  cutting  to  be  considered  tearing  under  this  statute  7  it 
is  quite  a  distinct  act ;  tearing  is  not  cutting  any  more  than  burning ; 
to  hold  otherwise  would  be  allowing  another  mode  of  revocation  than 
is  pointed  out  by  the  statute. 

Then  does  this  fall  under  the  terms  otherwise  destroying  ?  I  submit 
that  it  clearly  cannot ;  the  legislature  must  have  meant  that  the  thin^ 
itself  should  be  destroyed ;  for  obliterating  will  not  do ;  cancelling  will 
not  do ;  if  the  whole  will  be  obliterated,  that  would  not  revoke  the 
instrument;  can  then  this  will  be  revoked  by  cutting  out  the  name  of 
the  testator  only,  which  is  so  carefully  done,  as  not  in  the  least  degree 
to  destroy  the  will  ? 

The  testator  knew  that  two  witnesses  were  necessary  to  the  validity 
of  a  will,  he  intends  then  to  execute  a  new  will,  and  on  the  17th  of 
February  last,  he,  himself,  write?  a  new  will,  and  takes  his  signature 
off  the  old  one,  intending,  when  he  executed  that  of  February,  that  the 
former  will  should  then  be  revoked,  but  the  latter  never  having  been 
completed,  the  first  is  not  revoked.    Onions  v.  T^cr,  (1  P.  Wms.  345.) 

Sir  Herbert  Jbnner. 

The  purport  of  the  allegation,  which  now  stands  for  admission  before 
the  court,  is  to  show  that  the  will  executed  by  the  deceased  in  January, 
1835,  remained  entire  and  complete  until  after  the  commencement  of 
this  year  (1838,)  when  the  act  of  her  present  majesty,  entitled  "  An  act 
for  tne  amendment  of  the  laws  with  respect  to  wills,**  came  into  opera- 
tion :  and  the  question  is,  whether,  under  the  circumstances  stated  in  the 
allegation,  this  will  is  revoked  ?  The  admission  of  the  allegation  was 
opposed  on  two  grounds ;  first,  that  the  act  1  Vict.  c.  26,  does  not  apply 
to  this  case  at  an;  that  the  law  applicable  to  the  paper,  is  that  which 
existed  before  the  1st  of  January,  1838.  Secondly,  that  if  the  act  does 
apply,  the  excision  of  the  signature  of  the  deceased  is  a  sufficient  revo- 
cation of  the  will  with  reference  to  the  provisions  of  that  statute. 

On  the  other  hand,  it  has  been  argued  that  the  allegation  is  admissible 
on  these  grounds. 

First,  that  the  act  does  apply ; 

Secondly,  that  the  excision  of  the  name  is  not  a  revocation  under  the 
statute,  and 

Thirdly,  that  supposing  a  will  may  be  revoked  under  the  statute  by 
the  excision  of  the  name  of  the  testator,  still  that  in  this  case,  the  de- 
ceased did  not  intend  to  revoke  the  will  until  a  second  will  should  have 
been  duly  executed,  which  not  having  been  done,  that  the  will  before  the 
court  remains  unrevoked. 

The  first  question  then  is,  does  the  act  1  Vict.  c.  26  apply  to  this 
case ;  because  if  It  does  not  apply,  it  is  admitted  that  the  present  will  is 
revoked.  Whether  the  act  does  apply,  depends  upon  the  construction 
to  be  put  upon  the  thirty-fourth  section,  vdiicfa  is  to  this  effect,  *'  And 
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be  it  further  enacted,  that  this  act  shall  not  extend  to  any  will  made 
before  the  first  day  of  January,  1686;'*  the  rest  of  the  section  relates 
to  other  purposes  which  it  is  not  necessary  to  mention.  It  cannot  be 
denied  that  these  words  are  of  a  general  impoft,  and  seem  prima  facie 
to  be  intended  to  leave  all  wills  executed  before  the  1st  of  January,  1836, 
in  the  same  situation  as  if  the  act  had  not  passed,  and  that  they  should 
be  treated  and  dealt  with  according  to  the  law  as  it  then  stood,  not  only 
as  to  the  manner  of  their  execution,  but  also  as  to  their  revocation  and 
their  effect  and  operation ;  and  I  confess,  on  first  looking  at  the  act, 
that  I  did  entertain  the  notion  that  this  was  the  true  interpretation  to  be 
put  upon  it ;  but  upon  further  consideration,  and  looking  at  the  inconve- 
niences and  inconsistencies  which  would  arise  out  of  such  an  interpre- 
tation, the  court  has  been  induced  to  adopt  a  more  restricted  interpreta- 
tion, and  to  hold  that  the  legislature  did  not  intend  that  wills  executed 
before  the  1st  of  January,  1838,  should  be  exempted  from  the  necessity 
of  compl}nng  with  the  provisions  of  the  statute  with  respect  to  any  act 
done  to  such  vrills  after  that  time. 

Let  us  see  the  inconveniences  of  a  more  extended  application  of  these 
words.  But  for  this  clause  every  will  made  after  the  passing  of  the 
act,  namely,  the  third  of  July,  1837,  in  order  to  be  valid  must  have  been 
executed  in  the  manner  prescribed  by  the  statute ;  but  by  this  section, 
any  will  executed  in  the  manner  allowed  by  the  law,  previous  to  the 
passing  of  the  act  would  be  valid,  if  made  before  the  1st  of  January  of 
this  year ;  and  it  appears  to  the  court  that  this  clause  was  inserted  for 
the  purpose  of  the  alteration  in  the  law  becoming  known  before  it  should 
come  into  effect ;  but  the  court  cannot  think  that  the  legislature  intended 
that  wills  executed  before  the  1st  of  January,  1838,  should  be  subject 
to  the  old  law  for  an  indefinite  term,  and  that  they  might  be  altered, 
obliterated  or  interlined,  and  still  continue  to  have  e&ect.  If  this  were 
the  true  interpretation  of  the  statute,  what  would  be  the  effect?  Suppose 
a  will  executed  on  the  day  before  the  act  came  into  operation,  that  will 
would  require  neither  witness  nor  signature,  the  consequence  would  be, 
thai  the  testator,  if  he  lived  sixty  years,  might  from  time  to  tim6  alter 
the  will  to  any  extent ;  he  might  remove  the  names  of  legatees  and  sub- 
stitute others,  he  might  substitute  one  residuary  legatee  for  another,  and 
one  executor  for  another,  and  make  an  entirely  new  disposition  of  the 
property  without  the  necessity  of  having  any  witnesses,  or  of  any  per- 
sons being  privy  to  the  alterations,  if  these  changes  and  alterations  were 
capable  of  oeing  identified  as  his  act :  this  is  one  of  the  inconsistencies 
which  would  arise  from  an  extended  application  of  the  34th  section  df 
the  act.  Again,  the  18th  clause  of  the  statute  enacts,  that  a  will  shall 
be  revoked  by  the  subsequent  marriage  of  the  testator :  but  a  will  exe- 
cuted before  the  1st  of  January,  1838,  would  not  be  revoked  by  marriage 
alone,  and  would  be  revoked  by  presumption  arising  from  an  alteration 
in  the  circumstances  of  the  testator,  contrary  to  the  provisions  of  the 
19th  section.  These  are  consequences  so  inconsistent  with  the  professed 
intention  of  the  legislature,  to  place  all  wills  from  a  certain  date  on  the 
same  footing,  that  the  court  is  of  opinion  that  it  never  could  have  been 
intended  by  the  legislature  to  leave  wills  executed,  prior  to  the  time 
when  the  act  came  into  operation,  subject  to  all  the  considerations  of 
the  law  as  it  stood  previously,  and  therefore,  that  a  more  restricted 
interpretation  must  be  put  upon  the  words ;  and  the  court  will  hold, 
until  otherwise  advised  by  the  decision  of  a  superior  tribunal,  that  wills 
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executed  before  the  Ist  of  January,  1838,  are  subject  to  the  provisions; 
of  the  statute  1  Vict  c.  36,  with  respect  to  any  act  done  to  them  subse- 
quently to  that  day. 

Assuming  then,  that  the  statute  applies  to  the  case  before  the  court, 
the  next  question  is,  does  the  cutting  out  of  the  signature  of  the  testator, 
the  rest  of  the  paper  remaining  entire,  amount  to  a  revocation  of  the 
will  7  In  order  to  determine  the  effect  of  this  act  (the  excision  of  the 
name  of  the  testator)  we  must  consider  what  is  necessary  to  create  a 
valid  will  under  the  statute.  The  ninth  section  of  the  statute  is  to  this 
effect,  '*  That  no  will  shall  be  valid,  unless  it  shall  be  in  writing  and 
executed  in  manner  hereinafter  mentioned  (that  is  to  say,)  it  shall  be 
signed  at  the  foot  or  end  thereof,  Jby  the  testator,  or  by  some  other  per- 
son in  his  presence,  and  by  his  direction ;  and  siich  signature  shall  be 
made  or  acknowledged  by  the  testator,  in  the  presence  of  two  or  more 
witnesses  present  at  the  same  time,  and  such  witnesses  shall  attest,  and 
shall  subscribe  the  will  in  the  presence  of  the  testator ;  but  no  form  of 
attestation  shall  be  necessary."  It  appears  then,  that  the  signature  of 
the  testator  is  necessary  to  the  validity  of  a  will ;  that  no  wul  is  valid 
without  it,  so  that  it  is  not  only  a  material  part,  but  an  essential  part,, 
without  which  a  will  cannot  exist. 

A  will  being  so  executed,  the  next  question  is,  how  is  it  to  be  revoked  7 
The  20th  section  provides,  **  that  no  will  or  codicil,  or  any  part  thereof, 
shall  be  revoked,  otherwise  than  as  aforesaid''  (that  is,  by  marriage^ 
under  the  18th  section)  '*  or  by  another  will,  &c.,"  which  does  not  apply 
to  this  case,  *'  or  by  the  burningi  tearing,  or  otherwise  destroying  the 
same  by  the  testator,  or  by  some  person  in  his  presence,  and  by  his. 
direction,  with  the  intention  of  revoking  the  same."  Assuming  then 
that  this  act  was  done  by  the  deceased,  it  must  be  taken  to  have  been 
deliberately  done ;  the  effect  of  that  act  is  now  to  be  considered.  The 
signature  of  the  testator  being,  as  I  before  said,  an  essential  part  of  a 
will,  it  is  difficult  to  comprehend  when  that  which  is  essential  to  the 
existence  of  a  thing  is  destroyed,  how  the  thing  itself  can  exisL  There 
can  h(fno  doubt  that  if  the  name  of  the  testator  had  been  burnt  or  torn 
out,  the  revocation  would  have  been  as  complete  as  if  the  will  had  been 
torn  into  twenty  pieces.  If  this  were  not  the  case  it  would  lead  to 
many  absurd  consequences.  But  it  has  been  argued,  that  as  the  present 
act  of  parliament  has  pointed  out  certain  modes  with  regard  to  the  revo- 
cation  of  wills,  the  court  cannot  go  beyond  the  express  terms  of  the  act ; 
that  the  words  being  confined  to  burning,  tearing,  or  otherwise  destroy- 
ing, omitting  the  terms  ^  obliterating"  and  *<  cancelling"  used  in  the 
statute  of  frauds ;  there  must  be  an  actual  burning  or  tearing,  or  as  to 
"otherwise  destroying,"  that  the  whole  instrument  must  be  destroyed  ; 
that  the  cutting,  in  the  present  case,  is  not  tearing — (burning  is  out  of 
the  question) — and  the  instrument  not  being  destroyed,  that  there  is  no 
revocation ;  and  upon  this  part  of  the  argument,  the  case  of  Doe  Dem. 
Reed  v.  Harris,  (6  Ad.  &  Eli.  209 ;  1  Nev.  &  P.  405,)  in  the  Queen's 
Bench  was  referred  to,  in  which  the  testator  had  thrown  his  will  on  the 
fire,  with  the  intention  of  destroying  it,  and  a  part  of  the  cover  was 
burnt,  but  there  being  no  burning  on  the  instrument  itself,  the  judges  of 
that  court  held  that  the  will  was  not  revoked ;  that  the  words  of  the 
statute  of  frauds  had  not  been  complied  with.  But  that  case  is  not 
applicable  to  the  present  point,  for  here  a  part  of  the  will,  the  most  essen- 
tial partt  is  removed,  and  if  ip  that  case,  the  name  of  the  testator  had 
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been  bamt  or  torn  off,  I  think  the  court  of  Queen's  Bench  would  have 
held  that  to  be  an  eflectual  revocation  by  burning  or  tearing,  for,  accord- 
ing to  the  judgment  in  that  case,  it  was  not  required  that  the  whole  will 
should  be  burnt  or  torn.  The  learned  judges  do  not  say  how  much  it  is 
necessary  should  be  burnt,  but  Mr.  Justice  Coleridge  says  it  is  sufficient 
if  the  entirety  of  the  will  is  destroyed ;  his  expressions  are  these, ''  We 
were  pressed  with  the  argument ;  must  the  whole  of  the  document  be 
destroyed  ?  I  say  no :  but  there  must  be  a  destruction  of  so  much  as  to 
impair  the  entirety  of  the  will,  so  that  it  may  be  said  that  the  will  does 
not  exist  in  the  manner  framed  by  the  testator.^  So  I  say  here,  is  not 
the  entirety  of  the  will  destroyed  by  the  removal  of  the  signature  of  the 
testator  t  It  is  true  that  this  is  not  an  act  of  tearing,  in  the  strict  sense 
of  that  term ;  but  if  the  circumstances  of  this  case  required  it,  I  think 
it  would  not  be  difficult  to  show  that  a  will  might  be  revoked  by  cutting 
with  an  instrument  as  well  as  by  tearing,  if  a  corresponding  effect  be 
produced  by  the  one  act  as  by  the  other.  The  latin  equivalent  for  the 
verb  "  to  tear,''  is  lacerare,  but  I  find,  upon  looking  into  the  dictionaries, 
that  exscinder^  "  to  cut  out,"  is  also  used  in  the  sense  of*'  to  tear,"  and 
Cicero,  uses  the  phrase,  *^  exscindere  epistolam,"  (which  is  remarkable,) 
with  regard  to  the  destruction  of  a  document.  But  it  is  unnecessary  to 
enter  further  into  the  consideration  of  this  point,  for,  consistently  with 
the  true  construction  of  the  act  of  parliament,  and  the  decision  of  the 
learned  judges  of  the  Court  of  Queen's  Bench,  it  is  not  necessary,  in 
order  to  brin^  the  act  within  the  meaning  of  the  words  **  otherwise 
destroying,"  that  the  material*of  the  will  should  be  destroyed ;  it  is  suffi* 
cient  as  it  appears  to  me,  if  the  essence  of  the  instrument  (not  the  mate* 
rial)  be  destroyed.  Suppose  a  will  to  be  written  in  pencil,  and  the 
words  were  removed  by  means  of  Indian  rubber :  could  there  be  any 
doubt  that  that  would  be  a  sufficient  revocation  ?  Cutting  is  a  mode  of 
destroying  as  eflectual  as  tearing,  and  it  appears  to  me  that  if  tearing  a 
will  to  this  extent  be  a  sufficient  destruction  of  it,  the  same  effect  must 
be  attributed  to  the  act  of  cutting  it ;  what  would  be  the  consequences 
of  a  different  construction  7  Suppose  a  will  were  torn  into  two  or  more 
pieces,  the  will,  no  doubt,  would  be  revoked ;  but  if  it  were  cut  into 
twenty  pieces  with  a  knife  that  would  be  no  revocation,  add  if  the  pieces 
could  be  collected  and  pasted  together,  the  will  must  be  pronounced  for 
by  the  court.  I  cannot  conceive  it  possible  that  it  was  the  intention  of 
the  legislature  to  leave  the  law  in  that  state.  The  question  then  comes 
to  this :  whether  this  be  or  be  not  a  destruction  of  the  will.  I  consider 
the  name  of  the  testator  to  be  essential  to  the  existence  of  a  will,  and 
that  if  that  name  be  removed  the  essential  part  of  the  will  is  removed,  and 
the  will  is  destroyed ;  otherwise  the  statute  does  certainly  not  deserve 
the  title  it  bears,  namely,  ^  An  act  to  amend  the  laws  with  respect  to 
wills." 

It  was  said  in  the  argument  (perhaps  it  is  not  very  material)  that  a 
will  cannot  now  be  revoked  by  ooliteration,  the  term  obliteration  having 
been  advisedly  omitted  by  the  legislature ;  but  I  am  not  prepared  to  say 
(although  I  now  merely  throw  this  out)  that  a  will  may  not  be  revoked 
in  that  way,  for  I  see  no  reason  why,  if  the  obliteration  amount  to  a 
destruction  of  the  will  (that  is,  if  the  name  of  the  testator,  which  is 
essential  to  a  will,  be  so  obliterated  that  it  cannot  be  made  out,)  a  will 
may  not  be  revoked  in  that  way  as  well  as  any  other.  Suppose  a  tes- 
tator had  8o  obliterated  his  name  from  a  will  as  to  render  it  impossible 
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to  make  it  out,  and  I  am  not  at  liberty  to  Buppljr  it  by  evidence  aliunde, 
how  would  this  operate  with  rcfspect  to  the  2l8t  clause  of  the  act,  which 
enacts,  **  that  no  obliteration,  interlineation,  or  other  alteration,  made  in 
any  will  after  the  execution  thereof  shall  be  valid,  or  have  any  eiiect, 
except  so  far  as  the  words,  or  effect  of  the  will  before  the  alteration, 
shall  not  be  apparent."  By  this  clause,  as  I  understand  it,  where  words 
are  so  obliterated  that  they  do  not  appear,  it  is  a  good  revocation  pro 
tauto.  Would  not  the  same  rule  be  applied  with  respect  to  the  name  of 
the  testator  1  I  think  that  it  was  the  intention  of  the  legislature  that  it 
should  be  sufficient  if  the  name  of  the  testator  was  so  obliterated  that  it 
could  not  be  made  out :  it  never  could  be  intended  that  a  testator  might 
revoke  his  will  pro  tanto,  and  yet  not  be  at  liberty  to  revoke  the  whole 
will 

Lushington, — What  does  the  court  say  as  to  the  names  of  the  two 
witnessesl  By  a  parity  of  reasoning  there  would  be  a  revocation  by 
the  obliteration  of  the  names  of  the  attesting  witnesses. 

Sir  Hsrbbrt  Jsnner. 

I  think  so  too ;  and  if  any  such  case  should  occur,  I  should  think  that 
if  the  names  of  the  attesting  witnesses  were  erased  by  the  testator 
animo  revocandi,  it  would  be  a  sufficient  revocation.  It  might  be  diffi- 
cult to  make  it  appear  that  the  names  of  the  witnesses  were  erased 
anmo  revocandi;  but  if  it  could  appear,  I  should  be  of  opinion  that  it 
would  amount  to  a  destruction  of  the  will  within  the  meamng  of  the  act 
of  parliament  I  do  not  think  that  the  words  '<  otherwise  destroying" 
mean  that  the  material  of  the  will  must  be  destroyed,  but  that  it  must  be 
something  which  would  amount  to  a  destruction  of  the  will  itself. 

I  am  then  of  opinion  that  the  34th  section  of  the  act  of  parliament  did 
not  exempt  the  deceased  in  this  case  from  the  necessity  of  complying 
with  the  requisites  of  the  act,  as  to  the  manner  in  which  this  will  was  to 
be  revoked ;  and  secondly,  that  the  act  done  to  the  will  (the  excision 
of  the  name)  amounts  to  a  destruction  of  the  will  within  the  meaning  of 
the  statute. 

With  respect  to  the  further  point,  whether  the  excision  of  the  name 
was  intended  only  as  a  revocation,  upon  a  new  will  being  duly  executed, 
I  am  of  opinion  that  the  case  of  Onions  v.  Tyrer^  (1  reere  Wil- 
liams, 345,)  referred  to  in  the  argument,  does  not  apply  to  the  circum- 
stances of  the  case,  because  in  that  case  the  deceased  believed  that  the 
last  will  was  a  valid  will,  and  on  that  supposition  he  proceeded  to  annul 
the  former  will ;  while  in  the  present  case,  it  is  pleaded  in  the  allegation 
that  the  deceased  knew  that  two  witnesses  were  necessary  to  the  due 
execution  of  a  will,  and  therefore  that  the  paper  before  the  court  could 
not  have  any  effect. 

The  Court  rejects  the  allegation. 
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CROPT  against  DAY  and  Others.— p.  782. 

A  win  «nd  five  oodicUi  heiag  propomided ;  the  will  and  four  codicils  estaUiihed ;  The  fifth 
beinijr  prepared  by  a  solicitor  in  hu  own  favoor,  the  deceased  bein^  at  the  time  of  flactaatin^! 
capadtv,  was  prononnoed  against  The  court  not  being  satisfied  that  the  deceased  under* 
stood  the  contents  of  the  instrument  and  intended  it  to  operate,  although  no  firaud  was 
imputed  to  the  solicitor. 

The  party  propounding  a  codicil  compelled  to  produce  an  attesting  witness  thereto,  for  the 
purpose  of  his  being  cross-examined,  although  such  witness  was  interested  against  th« 


oodiciL 

Charles  Day,  the  deceased  in  this  cause  died  on  the  26th  of  October^ 
1836,  leaving  behind  hioi  Rebecca  Day*  his  widow,  and  Caroline  Clag- 

S)tt  (wife  of  Horatio  Clasgett,  Esq.,)  his  natural,  lawful  and  only  child* 
e  died  possessed  of  real  property  of  the  value  of  about  140,000/.,  and 
personal  property  to  the  amount  of  about  200,000/. 

The  testamentary  papers  before  the  court  were  a  will  and  codicil, 
both  of  the  date  of  the  1 1th  of  May,  1834,  and  four  further  codicils  dated 
respectively,  the  2nd,  3rd,  10th  and  22nd  of  September,  1636. 

The  will  and  first  codicil  were  propounded  on  behalf  of  the  executors 
and  probate  prayed  of  those  payers  only. 

The  codicils  of  the  2nd,  3rd  and  10th  of  September  were  propounded 
on  behalf  of  parties  interested  under  them ;  they  were  not  opposed  by 
the  executors. 

The  codicil  of  the  22nd  of  September  was  propounded  by  Mr.  Dufaur ; 
this  was  opposed  by  the  executors,  and  was  the  only  paper  against 
which  any  strenuous  opposition  was  made.    It  was  as  u)llows : — 

*'  This  is  a  codicil  to  the  last  will  and  testament  of  me>  Charles  Day, 
of  Edgeware,  in  the  county  of  Middlesex,  Esquire,  which  I  desire  may 
be  considered  as  annexed  to  and  be  taken  as  part  thereof.  I  hereby 
nominate,  constitute  and  appoint  Mr.  Frederick  Dufaur,  of  23,  Queen 
Ann  Street,  Cavendish  Square,  one  of  my  executors,  jointly  with  the 
executors  appointed  by  my  said  will,  and  1  give  and  bequeath  unto  the 
said  Frederick  Dufaur  the  sum  of  five  hundred  pounds  free  and  clear  of 
legacy  duty,  for  the  trouble  he  may  have  attending  the  execution  of 
the  trusts  tnereof ;  and  it  is  my  will  and  desire  that  the  said  Frederick 
Dufaur  should  continue  after  my  decease  to  receive  the  rents  of  my 
houses  in  London,  and  also  the  annuities  and  mortgage  interest  which 
he  now  receives  for  me,  upon  the  same  terms  he  now  receives  the  same, 
dated  this  twenty-second  day  of  September,  one  thousand  eight  hundred 
and  thirty>six» 

Charles  Day.  .  (The  Seal.) 
Simed  in  the  presence  of,  &c. 

Thomas  Ansaldo  Hewsoo,  Surgeon, 
6,  Woburn  Place,  Russell  Square* 

Horatio  Claggett,  Edgware, 

Frances  Barton,  Edgware. 

The  case  was  argued  by  Lushington  and  Jenner,  for  the  will  and  first 
codicil. 

Bumaby  and  Haggard  on  behalf  of  the  widotir. 

PkUlimore  and  Robinmm  for  the  codicils  of  the  2nd  and  3rd  of  Sep^ 
tember.  ^ 
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The  Queen's  Advocate  and  Addams  for  those  of  the  10th  and  22nd  of 

September. 

Judgment — Sir  Herbert  JEwifER. 

The  deceased  in  this  cause,  Mr.  Charles  Day,  died  on  the  26th  Octo- 
ber, 1836.  He  left  a  widow,  and  one  daughter  married  to  Mr.  Horatio 
Claggett:  and  the  property  which  the  deceased  left  behind  him  has 
been  estimated  at  between  three  and  four  hundred  thousand  pounds. 
I  may  take  the  real  property  at  140,000/.  and  the  personal  property  at 
about  200,000/.  The  deceased  in  the  month  of  May,  1834,  executed  a 
will  and  codicil,  and  on  the  2nd  September,  1836,  he  executed  a  second 
codicil ;  on  the  third  of  that  month,  a  third  codicil ;  on  the  10th  of  the 
same  month,  a  fourth  codicil,  and  on  the  22nd  a  fifth.  All  these  papers 
are  before  the  court  fgr  its  opinion  as  to  whether  any  and  which  of 
them  are  entitled  to  probate. 

By  the  will,  three  gentlemen,  Messrs.  Underwood,  Croft  and  Finder 
Simpson  are  appointed  executors  and  trustees,  and  they  have  thought 
it  right  to  prove  the  will  in  solemn  form  of  law.  Accordingly  the  wife 
and  daughter  (the  only  persons  entitled  in  distribution  to  the  persona] 
estate  of  the  deceased,  in  case  he  had  died  intestate,)  have  been  called 
on  to  see  the  will  and  first  codicil  propounded.  The  other  codicils,  four 
in  number,  have  not  been  propounded  by  the  executors,  but  some  of  the 
parties  interested  under  them  have  appeared  before  the  court  for  that 
purpose.  Those  of  the  2nd  and  3rd  September  have  been  propounded, 
one  on  behalf  of  the  sister  and  sister-in-law  of  the  deceased ;  the  other 
by  one  of  the  cousins;  that  of  the  10th  of  September  by  the  guardians 
assigned  to  three  illegitimate  children  of  the  deceased  who  are  provided 
for  by  the  codicil ;  and  the  codicil  of  22nd  September,  1836,  is  pro- 
pounded by  Mr.  Dufaur,  whom  it  purports  to  appoint  an  executor,  and 
to  whom  it  bequeaths  a  legacy  of  500/.  free  of  legacy  duty,  directing 
also,  that  he  be  continued  in  the  collection  of  certain  rents  as  during  the 
lifetime  of  the  testator.  An  appearance  has  been  given  for  the  widow, 
but  not  for  the  daughter  and  her  husband,  as  against  whom  the  proceed- 
ings have  gone  on  in  pcmam. 

Some  observations  have  been  made  on  the  conduct  of  the  executors  in 
not  propounding  the  codicils  of  the  2nd  and  3rd  of  September,  the  former 
having  been  drawn  up  by  Mr.  Finder  Simpson,  the.executor,  and  the 
latter  oy  Mr.  John  Simpson,  his  son,  a  person  in  the  confidence  of  the 
testator.  But  I  think  that  there  has  not  been  any  thing  improper  in  the 
conduct  of  the. executors  in  this  respect;  for  the  circumstances  under 
which  they  were  made  so  connected  them  with  those  which  were  sub- 
sequently made,  and  respecting  which  greater  doubts  existed  than  with 
regard  to  the  codicils  of  the  2nd  and  3rd  of  September,  that,  looking  to 
the  trusts  that  were  to  be  executed,  and  the  property  that  was  to  be  distri- 
buted under  the  will,  it  was  proper,  for  the  protection  of  others  as  well  as 
themselves,  that  they  should  propound  only  the  will  and  codicil  of  1834, 
with  respect  to  which  there  could  be  no  doubt  that  they  were  the  act 
of  the  testator;  and  that  they  should  propound  them  in  solemn  form  of 
law ;  for  it  was  right  that  they  should  have  a  more  solemn  authority  for 
the  administration  of  this  large  property  than  a  mere  probate  in  common 
form;  and  as  some  of  the  codicils  were  made  under  circumstances 
which  left  considerable  doubt  as  to  their  validity,  it  was  natural  that  the 
executors  should  desire  to  propound  only  the  will  and  first  codicil, 
leaving  the  parties  interested  under  the  other  codicils,  made  at  a  later 
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period  of  the  testator's  life,  and  after  he  had  been  attacked  wiih  a  dis- 
order of  the  brain,  to  protect  their  own  interests,  and  exonerate  them- 
selves from  ail  imputation  of  wishing  to  support  codicils  which  were 
not  entitled  to  the  probate  of  this  court. 

When  the  case  began,  only  one  of  the  executors  was  before  the  court, 
Mr.  Croft ;  and  it  has  been  suggested  that  some  inconvenience  may 
have  arisen  to  the  parties  propounding  the  codicils  from  the  absence  of 
the  other  two  executors,  who  did  not  appear  till  after  publication  had 
passed,  so  that  the  other  parties  were  not  entitled  to  call  for  their 
answers,  which  they  might  have  done  if  the  executors  had  appeared  in 
the  cause  before  publication.  But  no  real  injury,  as  it  appears  to  me, 
has  arisen  to  the  parties  for  want  of  this  evidence, — and  I  think  I  may 
dismiss  the  circumstance  from  consideration,  though  I  thought  it  right 
to  notice  it,  in  the  course  of  the  observations  which  the  court  has  felt  it 
its  duty  to  make  with  reference  to  the  several  instruments  propounded 
in  the  cause. 

It  appears  that  the  deceased,  was  engaged  in  business  as  a  manufac- 
turer of  blacking  in  this  town,  and  that  by  his  attention  to  that  business, 
and  by  the  manner  in  which  he  employea  his  funds,  he  amassed  a  very 
large  fortune,  to  the  amount  I  have  stated.  It  appears  that  he  had  a 
wife  and  one  daughter,  who  was  married,  and  for  them  he  has  provided 
by  the  will,  leaving  to  the  wife  an  annuity  of  2,000/.  and  the  house  at 
Edgeware,  with  the  property  in  the  house,  (furniture,  plate,  wines,  &c. ;) 
and  to  the  daughter  he  has  bequeathed  an  annuity  of  3,000/.  and  the 
bouse  called  Harley  House  in  the  Regent's  Park,  and  the  furniture, 
plate,  &c.  therein ;  this  he  has  left  to  her  sole  and  separate  use,  inde- 
pendent of  her  husband.  By  the  will  he  has  given  fair  annuities  to  his 
own  sisters,  and  the  sisters  of  his  wife,  and  to  some  other  persons ; 
and  a  legacy  of  1,000/.  to  each  of  certain  nepheWs  and  nieces,  the  sons 
and  daughters  of  his  sisters,  and  the  children  of  the  sister  of  Mrs.  Day, 
and  also  legacies  to  other  individuals,  and  to  servants.  He  disposes  of 
the  residue  under  certain  trusts.  It  is  not  necessary  to  go  into  them. 
With  respect  to  the  residue  of  the  property  it  is  sufficient  to  say  that, 
under  certain  circumstances,  the  relations  of  the  deceased  under  the 
will  would  be  entitled  to  the  residue,  and  that  under  certain  circum- 
stances and  contingencies,  others  might  be  entitled  to  an  interest  arising 
from  the  residue.  But  it  is  perfectly  immaterial  what  may  be  the  ulti- 
mate fate  of  the  residue  and  the  trusts  under  which  it  is  to  be  disposed 
of.  By  the  codicil  of  even  date  with  the  will  the  sum  of  100,000/.  is 
bequeathed  for  the  purpose  of  being  invested  by  the  trustees  in  the  three 
per  cent,  consolidated  annuities,  for  founding  and  endowing  an  asylum 
for  blind  persons,  the  deceased  having  suiifered  under  loss  of  sight  for 
twenty  years. — ^Of  this  will  and  codicil  the  deceased  named  Mr.  Wil- 
liam Underwood,  Mr.  William  Croft,  and  Mr.  Pinder  Simpson,  execu- 
tors, who  are  appointed  to  manage  the  whole  of  the  property,  real  and 
personal,  under  the  trusts  mentioned  in  the  will.  Mr.  Pinder  Simpson 
appears  to  have  been  for  many  years  on  the  most  intimate  terms  with 
the  deceased,  who  had  the  most  perfect  reliance  on  and  confidence  in 
him.  With  Mr.  Underwood  he  was  also  on  terms  of  intimacy;  and 
these  two  gentlemen  had  been  named  executors  in  several  former  wills, 
which  the  deceased  had  executed.  Mr.  Croft  was  introduced  as  execu- 
tor for  the  first  time  in  the  will  of  1834 ;  the  testator  having  previously 
consulted  and  advised  with  Mn  Pinder  Simpson  as  to  the  appointment 


468  Cropt  v.  Day.  H.  T.  1838. 

of  a  third  executor.  To  each  of  the  executors  the  deceased  has 
queathed  a  legacy  of  600/.  free  of  legacy  duty.  The  will  and  codicil 
seem  to  have  beSen  very  carefully  prepared ;  the  draft  was  settled  by 
Mr.  Sidebottom  and  with  him  the  deceased  had  several  interviews  before 
it  was  completed,  therefore  these  acts  were  done  carefully  and  defibe- 
rately. 

In  support  of  the  will,  the  three  subscribing  witnesses  have  been 
examined,  as  also  Mr.  Sidebottom ;  it  is  useless  for  the  court  to  go 
through  the  depositions ;  it  is  sufficient  to  state  that,  by  this  evidence 
it  is  proved  beyond  all  doubt,  that  the  deceased  gave  instructions 
for  the  will,  and  that  Mr.  Sidebottom  had  communications  with  him 
two  or  three  times  prior  to  settling  the  draft,  and  the  other  gentlemen 
who  are  attesting  witnesses  to  the  will — Mr.  Shaw,  Mr.  Jopling,  and 
Mr.  William  Simpson, — have  fully  proved  the  execution  of  the  two 
instruments.  Witn  respect  to  these,  therefore,  there  can  be  no  difficulty 
— the  court  must  pronounce  for  them,  and  the  executors  are  entitled  to 
probate  of  them. 

From  this  time  (May  1834,)  it  does  not  appear  that  any  testamentary 
act  was  done  by  the  deceased,  or  was  contemplated  by  him,  till  Sep- 
tember, 1836— that  is,  from  the  1st  of  May,  1834,  till  the  2nd  Septemberp 
1836,  the  deceased  seems  to  have  remained  completely  satisfied  with 
the  testamentaiy  acts  he  had  done,  and  he  continued  in  confidential 
intercourse  with  Mr.  Finder  Simpson  and  his  son. 

The  character  of  the  deceased  is  not  immaterial  in  the  consideration 
of  the  circumstances  connected  with  the  other  testamentary  acts.  He 
is  described  as,  a  man  possessing  a  very  strong  and  acute  mind.  He 
was  remarkably  clear  in  his  intellect,  and  his  skill  in  figures  is  described 
by  Mr.  John  Simpson  as  "quite  wonderful."  His  memory  was  so 
extraordinary,  that  (as  is  stated  by  Mr.  John  Simpson  and  others,  who 
have  been  examined  in  the  cause)  he  could  remember  the  items  of  a 
very  complicated  account  when  read  to  him  but  once,  he  could  recollect 
all  the  items  and  the  order  in  which  they  stood  in  the  account, — un- 
doubtedly a  remarkable  instance  of  tenacity  of  memory.  The  deceased 
as  I  have  said,  was  blind,  and  had  been  so  for  twenty  years,  and  for  the 
last  two  years  of  his  life  he  had  lost  the  use  of  his  legs,  so  that  he  was 
not  able  to  superintend  the  business  personally,  as  he  had  been  pre- 
viously accustomed  to  do ;  but  the  accounts  connected  with  the  business 
were  rendered  to  him  monthly,  and  he  was  in  the  habit  of  going  into  the 
minutest  details  of  them.  He  paid  all  the  household  expenses,  and  went 
so  far  (so  I  understand  it)  as  to  check  the  washing  accounts,  sometimes 
with  the  assistance  of  his  daughter,  and  sometimes  with  the  assistance 
of  Mr.  John  Simpson.  He  is  described  as  a  person  of  a  somewhat 
overbearing  disposition,  he  would  not  endure  contradiction,  and  expected 
implicit  obedience  to  whatever  he  ordered.  He  is  described  by  Mr. 
John  Simpson  as  a  man  who  knew  his  own  abilities,  and  who  expected 
that  what  he  desired  to  be  done  should  be  done  without  question  or 
hesitation.  The  i>eaUh  of  the  deceased  had  been  (except  the  loss  of  his 
sight,  and  latterly  the  use  of  his  legs)  remarkably  good ;  there  was  no 
serious  elTect  upon  it  till  the  eaiTy  part  of  the  year  1836,  when  Dr. 
Clutterbuck  first  began  to  attend  the  deceased  in  consequence  of  a 
disease  of  the  brain,  and  also  on  account  of  symptoms  which  tended  to 
paralysis — but  there  was  no  serious  effect  on  his  health  till  August,  1836. 
On  the  26th  day  of  that  month,  he  was  attacked  by  epilepsy,  and  he  had 


1  CuBTBis,  782.  469 

thnee  fits  on  that  day,  and  five  or  six  on  diflferent  days  afterwards, 
between  26th  August  and  his  death, — aD,  as  far  as  I  collect  from  the 
evidence, — before  that,  on  the  9th  or  10th  September,  if  that  was  a  fit 
at  all,  of  which  the  witnesses  have  some  doubt.  The  efiects  of  the 
attack  on  the  mind  of  the  deceased  were  not  at  first  very  remarkable. 
He  appiears  to  have  recovered  to  a  certain  extent  his  memory,  and  recol- 
lection ;  showing  that,  after  the  fits  had  subsided,  though  they  left  some 
efiect  on  his  mind,  the  effect  was  not  permanent.  Mr.  Foote  attended 
the  deceased  on  the  26th  August,  and  afterwards,  and  Mr.  Hewson 
attended  him  from  the  28th  August;  Dr.  Clutterbuck  was  called  in  on 
the  81st  August,  when  he  saw  him  on  nine  other  days  between  that  day 
and  his  death.  The  account  given  by  Dr.  Clutterbuck  is  that  to  which 
the  court  is  inclined  to  pay  most  attention,  considering  that  he  is  a  per- 
ison  of  skill,  knowledge  and  ability,  and  that  he  seems  (from  the  tenor  of 
his  evidence)  to  be  perfectly  indifierent  between  the  parties  in  the  cause. 
The  opinion  of  this  gentleman  is  ffiven  on  the  third  article  of  the 
allegation ;  he  says  that  he  attended  me  deceased  professionally  in  his 
last  illness.  He  bad  been  acquainted  with  him  for  five  or  six  years,  and 
had  attended  him  in  the  early  part  of  the  year  1836,  *'  at  which  time  he 
exhibited  various  symptoms  of  a  paralytic  nature,  his  speech  being 
effected  to  a  certain  extent,  and  his  lower  extremities  completely  para- 
lysed.'*  *'  The  illnesss  for  which  I  attended  him"  he  says,  **  more  imme^ 
diately  preceding  his  death,  was  a  continuation  of  the  same  disorder — 
a  disease  of  the  brain  and  spinal  marrow," — so  that  the  commencement 
of  the  illness  was  an  .afiection  of  the  brain  and  spinal  marrow, — *'  which 
led  to  paralysis.  At  this  latter  period  I  attended  Mr.  Day,  first  on  the 
31st  August,  1836,  and  from  that  day  I  continued  to  attend  him  occa- 
sionally to  the  time  of  his  death,  towards  the  end  of  October  following. 
I  saw  him  during  that  period  ten  different  times,  with  an  interval  of 
five,  six  or  seven  days  between  each  visit."  He  says,  *'  the  deceased  was 
attended  also  at  this  period  by  Mr.  Foote,  an  apothecary  of  Edgeware, 
und  by  Mr.  Hewson,  an  apothecary  of  Wobum  Place,  both  of  whom  I 
met  on  each  of  my  said  visits.  Mr.  Hewson  had  attended  Mr.  Day  in 
his  illness  in  the  earlier  part  of  the  year.  My  visits,"  Dr.  Clutterbuck 
says, ''  to  Mr.  Day  during  the  said  latter  period  were  but  of  short  dura- 
tion, seldom  exceeding  a  quarter  of  an  hour.  At  these  times  there  was 
a  good  d^al  of  feverish  excitement  about  him ;  his  mental  powers  ap- 
peared to  be  weakened,  so  that,  although  at  my  first  entrance  he  con* 
•versed  quite  freely  and  rationally,  he  became  confused  in  his  thoughts 
after  a  little  time,  so  as  to  induce  us  to  terminate  the  conversation. 
After  a  time  his  memory  seemed  to  fail  him ;  he  became  incoherent, 
unable  to  sustain  conversation,  or  collect  his  thoughts ;  that  was  the 

feneral  remark  I  made  upon  him  throughout.  The  confusion  to  which 
have  deposed  seemed  to  be  gradually  increasing  upon  him  each  time 
I  saw  him ;  his  mental  powers  seemed  to  be  getting  more  impaired,  and 
he  was  less  capable  of  sustaining  conversation  from  time  to  time  to  the 
'  last,  more  particularly,  I  should  say,  during  the  last  two  or  three  times 
I  saw  him."  And  he  refers  to  his  notes  for  the  observations  he  made  on 
the  visit  of  the  5th  October,  the  last  visit  but  two ;  "  Mr.  Day  this 
day  displayed  much  unsteadiness  and  imbecility  of  mind,  wandering  as 
be  did  on  the  last  two  or  three  visits  I  paid  him ;"  so  that  not  only  on 
the  5th  October,  when  this  note  was  made  respecting  him,  but  on  two 
or  three  preceding  occasions,  he  showed  "  much  unsteadinesss  and  im- 
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becility  of  miod"  and  '^  wandering."  And  in  another  part  of  his  depo^ 
sition,  on  the  interrogatories,  he  says,  that  the  visit  he  paid  to  Mr.  Day, 
immediately  before  that  of  the  5th  October  was  on  the  21st  Septemb^f 
which  is  not  an  unimportant  day.  He  adds,  in  the  subsequent  part  of 
his  deposition  in  chief,  that  **  although  Mr.  Day  did,  on  the  occasion 
alluded  to,  betray  wandering  and  imbecility  of  mind,  yet  there  was  not 
one  of  them  at  which  for  a  certain  time  he  did  not  show  tolerable  con- 
sistency of  mind  sp  far  as  to  know  us,  and  to  be  able  to  answer  ques* 
tions.  On  the  last  occasion  I  saw  him,  Mr.  Day's  mind  seemed  nearly 
gone."  On  the  preceding  occasions,  he  says, ''  for  ten  or  fifteen  minutes 
at  first,  but  which  perioa  gradually  decreased  in  length  from  visit  to 
visit,  he  showed  a  clearness  and  intelligence  of  mind,  and  he  then 
l>ecame  confused  and  incoherent."  And  at  the  conclusion  of  his  depo- 
sition he  says,  "  before  he  got  confused  in  the  course  of  my  visits,  bis 
mind,  so  long  as  that  period  lasted,  seemed  clear  enough  for  anything. 

This  is  the  result  of  the  evidence  of  Dn  Ciutterbuck.  But  Dr.  Clutter- 
buck  only  saw  him  occasionally,  and  not  at  the  early  periods  of  the  dis- 
order, on  the26tli  August,  when  there  might  have  been  longer  periods  of 
clearness  than  Dr.  Ciutterbuck  observed  in  his  attendance,  and  the  periods 
might  be  sufficiently  long  to  admit  of  his  executing  such  a  paper  as  any 
one  of  the  codicils  propounded  in  the  cause-^whether  they  were  suf- 
ficient must  be  determined  by  the  evidence  of  the  witnesses  who  attested 
the  execution — whether  the  disorder  developed  itself,  or  whether  the 
recollection  of  the  deceased  had  returned,  and  he  understood  and  in- 
tended to  do  what  by  the  codicil  he  purports  to  have  done,  at  the  time 
the  instrument  was  made  and  executed  by  him.  Neither  Mr.  Foote  nor 
Mr.  Hewson  thinks  there  was  any  serious  affection  of  the  deceased's 
mental  faculties  till  after  the  10th  of  September,  and  it  appears  from  the 
evidence  of  Mr.  John  Simpson,  that  he  did  not  see  him  after  the  attack 
till  the  3d  of  September,  and  not  again  till  the  11th.  This,  then,  is  the 
account  of  the  deceased's  state  up  to  the  10th  of  September,  and  after 
that  date  given  by  Dr.  Ciutterbuck ;  he  is  unable  to  detail  the  observa- 
tions he  made  at  every  one  of  his  visits,  but  he  has  made  the  general 
observations  during  the  time  to  the  effect  I  have  stated. 
.  The  first  act  the  testator  did,  which  the  court  has  to  consider,  is  with 
regard  to  the  codicil  of  the  2d  September ;  that  codicil  was  pi*epared  by 
Mr.  Finder  Simpson,  the  confidential  solicitor  and  the  executor  of  the 
<ieceascd.  It  appears  that,  on  the  morning  of  that  day,  he  was  sent  for 
from  LfOndon,  and  also  Mr.  Lawrence  the  eminent  surgeon,  and  Mr. 
^aman,  the  partner  of  Mr.  Hewson,  a  medical  attendant  of  the  de- 
,ceased.  Mr.  Foote  had  been  sent  for  from  Edgeware  to  remain  in 
attendance  upon  the  deceased.  With  respect  to  this  codicil,  all  these 
gentlemen  concur  in  opinion  that  the  deceased  was  at  this  time  perfectly 
capable  of  understanding  any  business  to  the  extent  to  which  this  codi- 
cil purports  to  go :  the  codicil  was  explained  to  the  deceased  by  Mr. 
Finder  Simpson  ;  he  approved  of  it  and  executed  it  by  bis  mark,  sealing 
it  and  declaring  it  to  be  his  act  And  the  court  has  no  doubt  on  the 
evidence  in  pronouncing  for  the  codicil  of  the  2d  of  September. 

The  next  is  that  of  the  3d  of  September.  This  is  a  codicil  to  give  to 
the  sons  and  daughters  of  the  deceased's  mother's  brothers  and  sisters, 
(with  one  exception ;)  annuities  of  20/.  free  of  legacy  duty  in  addition 
to  those  given  by  the  will.  The  witnesses  to  this  codicil  are  Mr.  Hew- 
son, Mr.  Dufaur,  and  Mr.  Shaw.    It  appears  that  on  the  2d  September 
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(the  day  the  former  codicil  was  executed)  a  letter  was  written  by  Mr. 
Finder  Simpson,  by  direction  of  the  deceased  to  Mr.  Dufaur,  stating  that 
it  was  the  wish  of  the  deceased,  that  be  (Dofaur,)  together  with  Mr. 
John  Simpson,  and  another  gentleman,  Mr.  Shaw,  would  go  to  Harley 
House,  in  the  Regent's  Park,  and  open  the  strong  room,  where  the  de- 
ceased's papers  were  deposited,  ana  brins  certain  papers  from  thence, 
and  attend  at  the  house  at  Edgeware  on  the  morning  of  the  3d  Septem- 
ber.   Accordingly,  havii^  got  the  papers  from  the  bouse  in  the  Regent's 
Park,  they  proceeded  to  Edgeware.    On  the  attendance  of  these  gentle- 
men at  Edgeware,  Mr.  John  Simpson   had   an   interview   with  the 
deceased,  and  it  is  not  immaterial  to  see  the  deposition  of  this  gentleman 
as  to  what  occurred  on  that  occasion.    He  had  been  very  much  in  the 
deceased's  confidence  before  this ;  he  deposes  that  he  came  up  from 
Brighton  on  the  night  of  the  2d  September,  in  consequence  of  receiving 
a  letter  from  his  lather,  apprising  him  that  Mr.  Day,  the  deceased, 
wished  to  see  him  ''particularly  with  a  view  to  his  makins  some  altera- 
tions in  his  will."    That  is  the  information  given  to  Mr.  John  Simpson 
by  the  letter  from  his  father,  sent  to  him  at  Brighton : — "  I  do  not  know," 
he  says,  **  whether  my  father's  letter  is  now  in  existence.  On  my  arrival 
in  London,  on  the  morning  of  the  dd  September,  having  first  seen  my 
father,  I  proceeded  in  a  post-chaise  to  the  house  of  Mr.  Day,  at  Edge- 
ware,  taking  with  me  the  draft  of  his  will,  which,  by  my  father's 
direction,  I  procured  in  my  way  from  Harley  House,  Mr.  Day's  house 
in  London,  and,  accompanied  by  Mr.  John  Shaw,  a  solicitor,  a  friend  of 
Mr.  Day,  and  by  Mr.  Dufaur,  the  party  in  this  suit ;  Mr.  Day  having, 
as  my  father  informed  me,  suggested  that  I  should  bring  those  two  gen- 
tlemen as  witnesses."    So  that  the  purpose  for  which  Mr.  Simpson  was 
to  attend,  was  to  make  an  alteration  in  the  deceased's  will,  and  Mr. 
Dufaur  and  Mr.  Shaw  were  to  be  the  two  witnesses  to  attest  the  alte- 
rations, whatever  they  might  happen  to  |be.    *'  On  our  arrival  at  Mr. 
Day's  house  at  Edgeware  that  day,  it  being  about  noon,  I  sent  word  to 
Mr.  Day  that  we  were  there,  and  Mr.  Day's  servant  presently  came  to 
us  with  a  message  that  Mr.  Day  must  see  me  alone.    I  went  up  into  his 
bed-room,  where  he  was  in  bed,  and  on  my  entering  he  said  to  me,  'Oh 
John,  I  want  to  make  a  little  alteration — ^I  want  to  double  the  legacies  of 
the  children  of  my  mother's  brothers  and  sisters.'    Those  were,  I  be- 
lieve, his  very  words.    I  said  I  supposed  he  meant '  their  annuities,  they 
have  20/.  a  year  under  your  will  each,  and  I  suppose  you  want  that 
doubled.'    He  said  '  Yes.'    He  then  added, '  I  want  to  give  some  addi- 
tional annuities  to  my  sisters  and  sisters-in-law.' "    That  was  the  effect 
and  purport  of  the  codicil  he  had  executed  on  the  preceding  day,  and, 
supposing  this  account  to  be  correct,  it  is  evident  that  the  deceased  had 
at  this  time  entirely  forgotten  the  transaction  of  the  preceding  day, 
namely,  the  execution  of  the  codicil ;  and  looking  to  the  tenacity  of  his 
memory,  it  strongly  tends  to  show  that  the  disorder  had  had  considera- 
ble efiect  on  his  mind  at  that  time.    He  says,  "  I  think  he  named  them, 
but  of  that  I  am  not  positive — I  think  he  must  have  named  them  ;  for  I 
remember  well  my  reply  to  him  was,  '  Why,  sir,  you  made  these  addi- 
tions yesterday,'  (referring  to  the  last  named  addition)  '  in  a  codicil 
drawn  by  my  father.' "    He  ^s  on  to  say : — "  I  had  with  me  at  the 
time  the  draft  of  a  codicil  which  had  been  handed  to  me  by  my  father, 
as  one  which  he  (my  father)  had  prepared  for  him,  and  he  executed,  the 
day  before,  and  by  which  it  appeared  that  he  (Mr.  Day)  had  made  this 
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further  provision  for  his  sisters  and  sisters-in-law.  On  my  making  the 
observation  just  stated,  Mr.  Day  said,  alluding  to  the  codicil" — that  is, 
"  in  allusion  to  the  codicil  of  the  2d  September — <  Oh  no,  I  never  signed 
it,  how  could  I ;  You  were  at  Brighton,  and  we  had  uo  witnesses." 

*  Oh  yes  you  did,'  I  said, '  I  have  got  the  draft  in  my  hand,  and  I'll  read 
it  to  you.'  I  am  not  quite  sure  that  it  was  at  this  time  I  mentioned  my 
having  the  draft,  or  whether  I  mentioned  the  fact  just  before  he  declared 
he  had  not  signed  it ;  but  I  remember  that  I  now  read  the  draft  codicil 
over  to  him,  and  when  I  had  done  so,  he  said,  '  Yes,  its  right.'  I  then 
made  some  remark  to  him  in  allusion  to  the  draft  codicil : — 'Now^.sir, 
this  is  the  draft  of  the  codicil  my  father  prepared  for  you  yesterday,  and 
it  has  your  mark  to  it,'  he  still  said  <  No,'  but  upon  my  saying  to  him 

*  Yes,  it  has,  and  the  medical  men  are  witnesses,'  or  to  that  eflect,  the 
recollection  of  the  circumstances  seemed  to  flash  upon  his  mind,  and  he 
said,  *  Oh  yes,  I  had  forgot — so  they  were.'  "  So  that,  at  last,  he  is 
brought  to  a  recollection  of  what  took  place  on  that  day,  and  he  then 
recoliects  all  the  circumstances  about  it  But  evidently  the  disorder  had 
had  great  effect  upon  the  memory  and  recollection  of  this  gentleman  at 
this  time.    The  witness  ffoes  on — "  the  draft  of  the  codicil  had  been 

'   made  perfect,  and  the  mark  of  Mr.  Day,  and  the  names  of  the  witnesses 
supplied  to  it,  whether  signed  by  themselves,  or  copied  in  my  father's 
writing,  I  am  not  sure."    The  witness  has  produced  the  draft  of  the 
codicilwhich  is  annexed  to  his  deposition.   The  witnesses  to  this  codicil 
are,  as  he  says,  Mr.  Lawrence,  Mr.  Foote,  and  Mr.  Beaman.    The 
deceased  then  proceeded  to  give  instructions  for  a  codicil — of  alterations 
he  desired  to  make ;  and  he  says  to  Mr.  Simpson,  "  Well  then,  interline 
the  annuities  of  my  mother's  brother's  and  sister's  children,  except  Sam 
Virgo."    It  appears  that  Virgo  was  a  person  whom  the  deceased  had 
excluded  from  the  former  will,  and  this  tends  to  show  a  return  of  recol- 
lection, and  a  knowledge  of  the  reason  why  Virgo  was  excluded  from 
the  former  will,  and  proves  the  motives  by  which  he  was  actuated  in 
some  degree.   Mr.  Simpson  says,  "  Mr.  Samuel  Virgo  was  an  excepted 
person  in  Mr.  Day's  will  also.    I  told  Mr.  Day  that  I  could  not  interline 
the  annuities,  but  that  I  must  make  a  fresh  codicil.    I  don't  remember 
that  he  made  any  reply  to  this,  and  I  went  on  and  said  something  to  him 
to  this  effect :  < Now,  sir,  I  have  brought  the  draft  of  your  will;  had  I 
not  better  read  it  to  you ;  my  father  told  me  he  thought  there  was  some 
alteration  you  wished  to  make,  and  if  there  is  you  can  do  it  all  in  one 
codicil' — '  it  is  better  than  making  so  many,  codicils.'    He  then  said, 
*  Well,  John,  then  give  me  the  heads  of  it  in  your  flippant  way.'    That 
was  an  old  expression  of  his,  and  I  knew  what  he  meant,  and  did  so.    I 
went  through  the  will  briefly  stating  the  heads  of  it  to  him.    He  made 
no  remark  till  I  had  gone  tnrough  the  will,  and.  then  he  said,  '  Its  all 
ri^ht-^now  I'll  sign.' "    So  it  was  evident  that,  though  the  deceased's 
mmd  had  been  wandering,  when  his  attention  was  roused  and  his  recol- 
lection returned,  he  knew  the  purpose  for  which  he  had  expressed  a 
desire  to  Mr.  Dufaur,  through  Mr.  Simpson  to  come  with  the  will,  in 
order  to  give  instructions  as  to  the  alterations  he.  intended  to  make  in 
it,  and  he  was  aware  of  its  being  different  from  the  other  codicil,  that  is» 
to  increase  the  annuities  to  his  mother's  brother's. and  sister's  children. 
**  I  told  him,"  Mr.  Simpson  says, ''  that  before  he  could,  do  th^t,  I  must 

go. down  stairs  and  draw  the  codicil.    He  said,  'Why  can't  you  do  it 
ere  T'  and  I  gave  as  my,  reason,  that  be  wpuld  talk  so  muchi  and  th|it 
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I  should  therefore  make  mistakes."  He  then  says,  that  he  went  down 
into  the  drawing-room,  and  drew  out  the  draft  codicil  conformably  to 
the  deceased's  instructions,  and  he  says,  he  mentioned  to  Mr.  Dufaur  and 
Mr.  Shaw  down  stairs  what  had  occurred  with  the  deceased,  and  con- 
sulted with  them  as  to  the  propriety  of  making  the  codicil  under  the 
circumstances,  but  it  was  agreed  between  them,  that  there  could  be  no 
harm  in  making  it,  as  it  was  merely  in  furtherance  of  the  deceased's 
will.  He  says,  "  I  read  the  draft  of  the  codicil  just  written  over  to  them, 
and  then  proceeded  with  it  up  stairs  to  Mr.  Day's  room.  I  then  sat  down 
at  Mr.  Day's  bedside,  and  read  the  draft  codicil  over  to  him,  and  said 
to  him,  *  Now,  sir,  is  that  what  you  wish  V  He  replied, '  exactly.'  I  then 
told  him  that  I  would  go  down  and  copy  it,  and  then  bring  up  the  wit- 
nesses. Before  I  made  this  observation,  Mr.  Day,  after  expressing  as  I 
have  stated,  his  approval  of  the  codicil,  said,  '  Now  I'll  sign  it.'  But  I 
represented  to  him  that  I  must  first  copy  it  out ;  that  it  must  then  be  read 
over  to  him  in  the  presence  of  the  witnesses,  and  that  then  he  could  sign 
it.  He  seemed  angry  at  this,  and  said  '  Why  should  they  know  what  I 
do?'"  Evidently  forgetting  what  had  occurred  on  former  occasions, 
that,  on  account  of  his  loss  of  sight,  it  was  necessary  that  the  codicil 
should  be  read  over  to  him  in  the  presence  of  the  witnesses.  "  I  repre- 
sented to  him  that  he  seemed  to  forget  that,  owing  to  his  infirmity  (being 
blind)  it  was  absolutely  necessary  that  the  codicil  should  be  read  over  to 
him  in  the  presence  of  the  witnesses.  I  do  not  remember  that  he  made 
any  further  remark  upon  this,  and  I  went  down  stairs,  taking  the  draft 
codicil  with  me  for  the  purpose  of  copying  it  out.  Whilst  I  was  copy- 
ing it,  Mr.  Hewson,  one  of  Mr.  Day^s  medical  men,  arrived  from,  Lon- 
don, and  to  him  I  represented  the  state  in  which  Mr.  Day  was,  and  the 
want  of  recollection  he  had  just  manifested  to  me,  and  requested  him  to 
o  up  and  see  Mr.  Day,  and  report  to  me  if  I  could  with  propriety  let 

e  codicil  be  executed.  On  his  return  down  stairs,  he  saicf  he  thought 
I  mi^ht  do  so ;  and  he  having  told  me,  in  answer  to  my  question,  that  he 
would  not  object  to  be  one  of  the  witnesses  to  the  codicil,  I  went  up 
stairs,  having  finished  copying  it,  taking  the  copy  with  me  and  accom- 
panied by  Mr.  Hewson,  Mr.  Shaw,  and  Mr.  Dufaur,  the  proposed  wit* 
nesses.  I  told  Mr.  Day,  on  our  going  into  his  room,  that  I  had  brought 
the  witnesses  with  me,  and  that  I  would  read  the  codicil  to  him,  and 
then  he  could  sign  it.  I  then,  in  the  presence  of  the  three  witnesses, 
read  the  codicil  over  distinctly  to  Mr.  Day,  Mr«  Shaw,  as  I  best  recol- 
lect, having  the  draft  in  his  hand,  looking  at  it  as  I  read.  When  I  had 
finished  the  reading,  I  asked  Mr.  Day  if  it  was  rieht,  and  he  expressed 
his  approval  of  iL  I  am  quite  confident  that  he  knew  well  and  under- 
stood the  contents  of  the  codicil,  and  that  he  expressed  his  approval  of 
it  in  some  way,  but  whether  he  said  anything,  or  only  noddea  his  head, 
in  the  way  of  approval,  I  do  not  recollect"  So  that,  according  to  the 
evidence  of  Mr.  Simpson,  the  deceased  was  to  a  certain  extent  con- 
fused, and  betrayed  a  want  of  recollection.  In  the  first  place,  he  couU 
not  recollect  that  he  had  executed  a  codicil  on  the  preceding  dav ;  after- 
wards, this  is  brought  to  his  recollection;  then  when  the  draft  codicil 
was  prepared  from  the  instructions  the  witness  had  received,  he  sup- 
poses that  there  was  no  need  to  do  more  than  sign  the  codicil,  forgetting 
that  it  was  necessary  that  the  codicil  should  be  read  over  in  the  presence 
of  witnesses  before  it  was  executed,  on  account  of  his  loss  of  sisht  But 
Mr.  Simpson  is  of  opinion,  that  when  the  codicil  was  read  over  He  knew 
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and  understood  the  contents  of  it,  notwithstanding  the  confusion  and 
inconsistency  of  the  deceased,  and  notwithstanding  his  forgetting  in  the 
first  instance  that  a  codicil  had  been  executed  by  him  on  the  previous 
day.  And  Mr.  Simpson,  at  the  conclusion  of  his  deposition,  says,  that 
he  thinks  the  deceased  was  **  so  far  of  sound  mind,  memory,  and  under- 
standing, that  he  understood  what  he  was  doing  at  the  time  he  gave  in- 
structions for  and  executed  the  codicil  in  question  ;**  hut  he  says  he 
cannot  depose  that  he  was  of  sound  mind,  memory,  and  understanding 
at  such  time,  as  he  evinced  great  failure  of  memory  during  the  time  the 
codicil  was  in  preparation^  But  the  other  witnesses  present  oi>  the 
occasion  (Mr»  Uewson  and  Mr.  Shaw)  both  say^  that  they  believe  the 
deceased  to  have  been  at  the  time  perfectly  capable  of  knowing  and 
understanding  the  contents  of  the  coaicil,and  of  sufficiently  sound  mind/ 
memory,  and  understanding,  to  execute  the  same,  or,  to  do  any  act 
requiring  thought,  judgment  and  reflection. 

Now  it  is  said  that  the  account  given  by  Mr.  Simpson  is  not  one  on 
which  the  court  can  altogether  rely ;  that  in  the  subsequent  part  of  his 
deposition,  as  to  subsequent  transactions,  Mr.  Simpson  has  given  an  in* 
flamed  and  exaggerated  account  of  the  state  of  the  deceased;  that  he 
is  the  party  by  whom  the  opposition  to  the  last  codicil  is  got  up,  and  that 
he  is  the  promoter  of  the  opposition  to  that  codicil ;  and  with  respect  to 
certain  transactions  to  whicn  he  has  deposed,  it  is  said  that  there  is  not 
such  a  very  perfect  impression  on  the  mind  of  this  gentleman  as  might 
be  expected  from  one  in  the  profession  of  the  law ;  (though  he  is  not  in 
partnership  with  his  father  in  the  conveyancing  line,  but  in  certain  agen- 
cies of  several  noblemen's  estates,)  but  I  do  not  see  any  reason  at 
present  to  doubt  the  account  given  by  him,  and  that  the  circumstances 
did  occur  as  Mr.  Simpson  represents;  although,  it  is  true,  that  neither 
Mr.  Hewson  nor  Mr.  Shaw  confirms  the  account  given  by  Mr.  Simpson 
as  to  many  of  the  circumstances  stated  by  him  to  have  passed  previous 
to  the  execution  of  the  codicil.  The  fact,  that  neither  Mr.  Hewson  nor 
Mr.  Shaw  has  mentioned  the  circumstances  staled  by  Mr.  Simpson  is  no 
proof  that  they  did  not  occur.  They  may  not  have  had  their  attention 
called  to  them  in  the  allegation  on  which  they  were  examined,  and  they 
were  circumstances  which  might  not  make  any  great  impression  on 
their  mind  at  the  time  of  the  execution  of  the  codicil.  And  therefore 
there  is  no  reason  why  the  court  should  presume  (considering  the  distance 
of  time  of  the  transaction)  that  Mr.  Simpson  could  have  invented  these 
circumstances. 

With  respect  to  this  codicil,  it  is  not  an  unnatural  or  improbable  alter- 
ation ;  and  whatever  was  the  state  of  mind  of  the  testator,  the  codicil 
originated  with  himself,  for  he  is  the  person  (as  far  as  the  court  can  see) 
who  directed  Mr.  Shaw  and  Mr.  Dufaur  to  attend  to  attest  the  alteration. 
It  emanated  from  his  own  mind,  and  is  not  inconsistent  with  the  other 
acts.  Looking  at  all  the  circumstances  together,  although  the  court 
does  believe  that  there  was  a  considerable  degree  of  confusion  and  inco- 
herence in  the  deceased*s  mind  and  understanding,  and  in  the  observa^ 
tions  he  made ;  the  court  is  still  of  opinion  that  there  is  sufficient  proof 
that  the  codicil  was  the  act  of  the  testator,  and  that  he  executed  it  with 
a  knowledge  of  the  contents  of  the  instrument,  thouffh  probably  he 
might  have  forgotten  the  transaction  some  short  time  after  it  had  occur- 
red. But  all  parties  seem  agreed  that  it  is  better  that  the  executors 
shoidd  take  probate  of  this  codicil ;  and  the  parties  present,  one  and  all. 
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eooceived  no  doubt  of  the  fact  of  the  deceased's  competency  at  the 
tiine»  though  at  a  later  period  the  condition  of  the  deceased  might  be 
such  as  to  render  his  acts  invalid.  With  respect  to  this  codicil,  therefore, 
I  am  clearly  of  opinion  that  it  is  entitled  to  probate,  and  I  pronounce  for 
it  accordingly  3  and  I  now  proceed  to  the  other  transaction  which  shortly 
after  occurred^  that  is,  the  codicil  of  the  10th  September. 

I  am  not  aware  that  between  this  time  (between  the  3rd  and  the  lOtb 
September,  one  week)  any  thins  verv  important  happened.  Dr.  Clutr 
terouck  visited  the  deceased  on  the  5tn  and  7th  of  the  month,  but  he  has 
no  recollection  of  anything  particular  occurring  at  either  of  those  visits. 
The  account  given  of  the  deceased,  as  far  as  f  can  find,  does  not  state 
that  between  the  days  now  referred  to  he  had  had  an  epileptic  fit.  He 
had  three  on  the  26th  August,  and  five  or  six  on  difierent  davs  after ;  but  I 
do  not  find  that  any  witness  states  that  between  the  3ra  and  the  1 0th 
September  there  was  a  single  day  on  which  the  epileptic  fits  returned. 

Early  on  the  morning  of  the  10th  of  September  the  deceased  had  a 
severe  attack  of  some  kind  or  other,  followed  by  a  return  of  the  epi- 
bptic  fits.    This  attack  was  of  an  alarming  character,  so  much  so  as 
to  induce  the  deceased  and  Mr.  Poote  to  apprehend  that  his  dissolution 
was  at  hand.    On  this  occasion  Mr.  Foote  was  sent  for  and  Mr.  Finder 
Simpson  from  London,  but  Mr.  Foote  being  on  the  spot  was  in  attend- 
ance before  Mr.  Finder  Simpson  arrived ;  and  the  account  given  by  Mr. 
Foote,  in  his  deposition  on  the  allegation  propounding  the  codicil,  ia 
this — **  Mr.  Day,  when  I  saw  him,  was  in  a  state  of  great  nervous  agi- 
tation, and  he  was  evidentlv  under  the  apprehension  that  fae  was  about 
to  die ;  in  fact  he  was  very  ill,  and  I  thought  that  he  might  die,  and  in  con- 
sequence I  had  his  sisters,  Mrs.  Lock  wood  and  Mrs.  Mary  Day,  called  up, 
and  it  was  after  they  came  into  bis  chamber  that  he  disclosed  to  me  that  he 
bad  three  natural  children ;  his  man-servant,  Thomas  Hunt,  was  in  the 
room  at  the  time  also.    Mr.  Day  made  this  disclosure  to  me  as  a  decla- 
ration, a  dying  declaration,  of  his  intentions,  and  calling  upon  myself,'* 
(that  is  Mr.  Foote)  "and  his  sisters  and  his  servants,  to  bear  witness  to 
what  he  said,  which,  as  near  as  possible,  was  as  follows :  '  I  have  three 
natural  children,  to  whom  I  have  given  post  obit  bonds  for  5,O0OiL  each, 
which  will  be  presented  at  my  death,  and  I  wish  them  to  be  doubled,  and 
hope  Mrs.  Day  will  not  object.' "    Nothing  can  be  more  sensible  and 
rational  than  these  expressions  from  the  deceased.    He  goes  on  to  say, 
and  it  is  not  an  immaterial  circumstance,  that  the  deceased  then  ''  at  the 
same  time  stated  their  ages,  saying  that  one  was  r6,  one  13,  and  the 
other  ll;**  and  I  may  observe  that  though  these  ages  do  not,  exactly 
agree  with  the  account  given  by  Mrs.  Peake,  the  dinerence  is  such  as 
may  be  easily  accounted   for,  without  suppositig  that  the  deceased 
laboured  under  any  confusion  at  this  time.    Mr.  Foote  proposed  to  the 
deceased  to  write  down  his  wishes  on  paper  to  give  to  these  children  of 
the  deceased,  some  additional  benefit,  before  Mr.  Simpson's  arrivaf. 
The  deceased  acceded  to  it,  and  the  codicil  of  the  lOth  September  was 
drawn  up  by  Mr.  Foote,  and  executed  by  the  deceased  in  the  presence 
of  Mrs.  Mary  Day,  and  Hunt,  the  servant,  who  signed  their  names  to  it 
as  witnesses ;  it  was  likewise  attested  by  Mr.  Foote  himself. 

It  appears  that  other  circumstances  occurred  between  the  deceated 
and  Mr.  Foote  with  respect  to  the  preparation  of  this  codicil.  He  says, 
«<  When  I  proposed  to  write  down  wnat  Mr.  Day  had  said,  he  desired 
me  to  do  so,  and  having  procored  writing  materials,  I  wrote  it  down  itx 
the  best  way  I  was  able,  to  express  what  he  had  said.    During  the  wri- 
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ting  of  it,  I  asked  Mr.  Day  if  the  children  were  to  have  their  money  as 
they  came  of  ase»  and  he  said  that  was  to  be  left  to  the  discretion  of 
his  trustees.'^  Here  a  question  is  put,  and  he  fives  a  rational  and  proper 
answer :  ''  and  that  will  be  founa  in  what  I  wrote  for  him.  It  was 
very  short  I  made  no  draft  or  copy  of  it,  but  when  I  had  finished  it, 
I  read  it  audibly  and  distinctly  to  Mr.  Day  in  the  presence  of  his  two 
sisters  and  his  man-sefrvant,  and  he  appeared  perfectly  to  understand 
it,  and  then  signed  it  by  making  his  mark  to  it  in  the  presence  of  his 
said  sisters  and  myself  and  the  man-servant  Hunt"  He  says,  "  I  put  a 
wafer  seal  to  it,  and  Mr.  Day  went  through  the  ceremony  of  placing  his 
finger  to  it,  and  declaring  it  to  be  his  act  and  deed.  I  was  particular 
in  having  everything  done  which  occurred  to  me  to  be  necessary  to 
make  it  a  perfect  act,  for  I  thought  Mr.  Day  might  die  before  Mr. 
Simpson  could  arrive,  and  Mr.  Day  himself  thought  that  he  was  about 
to  die.  I  took  possession  of  the  codicil  after  it  was  executed  until  Mr. 
Simpson  came,  when  I  delivered  it  to  him.  Mr.  Day  was  of  perfect 
sound  mind,  memory,  and  understanding,  throughout  the  transaction ; 
he  talked  rationally  and  sensibly  altogether  on  the  subject,  he  perfectly 
understood  every  thing  which  passed,  and  was  fully  capable  of  giving 
instructions  for  a  codicil  to  his  will,  or  of  doing  any  act  requiring  thought, 
judgment,  and  reflection.**  He  says  ''  he  did  not  desire  me  to  keep  the 
codicil  till  Mr.  Simpson  came ;  I  did  that  of  my  own  accord,  and  then 
gave  it  to  Mr.  Simpson,  who  read  it  in  my  presence,  and  said  that  it 
would  do  very  well.  I  wanted  him  to  prepare  a  more  formal  codicil, 
but  he  would  not  do  that,  and  assigned  a  reason  for  it'*  And  then  a 
circumstance  occurs,  which  shows  the  deceased's  recollection,  and  that 
his  conduct  was  rational  and  sensible ;  *'  He  called  Mr.  Day's  attention 
to  the  circumstance  of  there  being  another  bond  which  he  had  heard 
of;  Mr.  Day  was  reluctant  to  admit  that  there  was  such  a  bond,  but  at 
last  he  did  admit  it,  and  said  that  that  bond  had  been  destroyed,  and  the 
child  was  dead.** 

From  the  evidence  given  by  this  gentleman,  and  from  the  circum- 
stances which  occurred  on  this  occasion,  nothing  can  be  more  clear, 
than  that  this  was  the  act  of  the  deceased  himself,  for  the  persons  about 
him  had  no  previous  notion  of  the  existence  of  the  three  natural  children. 
The  deceased  for  some  reason  or  other,  had  kept  it  a  secret  from  all  but 
one  or  two  individuals.  But  during  the  whole  transaction,  the  deceased 
is  perfectly  rational  'and  attentive ;  he  gave  directions  for  this  codicil, 
and  thereby  relieved  his  mind  of  a  weight  which  was  upon  it ;  and  per- 
haps there  was  some  reference  to  this  intention  on  the  3rd  Septemoer, 
when  he  called  for  Mr.  Dufaur  and  Mr.  Shaw  to  attest  the  alterations 
of  the  will ;  for  Mr.  Simpson  says  there  appeared  to  be  something  on 
his  mind,  which  he  could  not  come  to  a  resolution  to  disclose.  But  it  is 
clear  from  the  evidence  that  the  deceased  was  rational  and  sensible  on 
the  occasion,  and  even  if  the  case  had  been  less  clear,  the  codicil  is 
an  act  so  natural,  that  of  providing  for  such  children,  that  the  court 
would  not  hesitate  in  pronouncing  for  it 

But  the  case  does  not  rest  here.  Not  only  is  there  proof  that  the 
deceased  at  the  time  was  rational  and  sensible,  but  at  a  subsequent  period 
he  enters  into  conversation  with  others  on  the  subject,  declaring  what 
he  had  done,  and  that  he  was  satisfied  with  it.  And  though  the  evidence 
of  Mrs.  Peake  is  the  only  proof  of  a  previously  expressed  intention 
of  providing  for  his  illegitimate  children,  he  had  madea  provision  for  them 
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in  1882,  by  post  obit  bonds  of  ^,0007.  for  each  child.  She  deposes  that  the 
deceased  a;t  that  time  declared  his  intention  of  making  a  further  provision 
for  them.  The  evidence  of  Mrs.  Peake  is  extreme]  v  strong  on  this  point. 
It  appears  that  the  deceased  beinff  anxious  that  the  children  should  be 
identified,  a  letter  was  written  to  Mr.  Weston,  by  the  deceased's  desire, 
directing  that  the  children  should  be  brought  to  town,  and  this  is  for- 
warded to  Mr.  Osborne,  one  of  the  clerks  at  the  deceased's  establishment 
at  Holbom,  Mr.  Weston  himself,  the  deceased's  brother-in-law,  being 
unwell  at  the  time*  The  children  who  were  at  Margate,  were  accord- 
ingly brought,  to  London  by  Mrs.  Peake,  and  she  saw  the  deceased  on 
the  15th  of  September,  and  had  a  long  communication  with  him.  But 
previous  to  this  Mr.  Weston  and  his  wife  (the  sistec  of  Mrs.  Day)  had 
visited  the  deceased,  that  is  on  the  1 1th  of  September,  the  day  following 
the  execution  of  the  codicil  and  the  sending  tor  the  children.  Mr.  and 
Mrs.  Weston  have  both  given  an  account  of  what  passed  between  them 
and  the  deceased  on  that  day.  He  enters  into  conversation  with  them 
on  the  subject  of  these  illegitimate  children,  and  of  what  he  had  done; 
he  expresses  himself  satisfied  with  the  act — the  execution  of  the  codicil, 
— that  he  should  die  happy  in  having  done  what  he  wished  to  do ;  and 
they  depose  to  the  deceased  being  at  this  time  of  sound  mind,  memory, 
and  understanding.  On  Monday,  the  12th,  when  Mrs.  Mary  Day,  the 
deceased's  sister  who  attested  the  execution  of  the  codicil,  was  about 
to  leave  Edgeware,  she  asked  whether  he  remembered  what  he  had 
done,  and  he  entered  into  the  subject  with  her,  and  expressed  himself 
satisfied  with  what  he  )iad  done.  The  bonds  have  been  produced,  dated 
in  1832,  and  witnessed  by  Susan  Peake  and  Robert  Barbrook,  who 
was  employed  in  collecting  the  deceased's  rents,  and  was  also  a  clerk 
in  his  establishment 

The  deceased  on  this  occasion  evinced  no  want  of  recollection ;  he 
adhered  to  the  disposition  contained  in  this  codicil,  and  (though  he  was 
at  this  time  in  a  state  of  fluctuating  capacity,)  the  matter  originating 
with  himself,  the  codicil  being  executed  by  him  in  the  most  rational 
manner,  and  he  retaining  a  recollection  of  it  for  many  days  after.  I 
am  clearly  of  opinion  that  this  paper  is  entitled  to  probate.  But  some 
circumstances  connected  with  the  execution  of  this  codicil  are — the 
effects  of  them — not  confined  to  this  particular  transaction ;  I  think 
they  bear  very  materially  on  what  subsequently  took  place  as  respects 
the  character  of  the  deceased,  and  the  effect  producea  on  his  mind  by 
the  several  attacks.  Notwithstanding  the  evidence  of  Dr.  Clutterbuck, 
that  he  became  confused  after  a  short  conversation  with  him,  during 
which  however,  he  was  enabled  to  recollect  names,  and  to  answer 
questions  consistently  and  rationally,  and  for  a  time  appeared  capable 
of  business ;  notwithstanding  this  evidence  and  the  evidence  of  other 
witnesses  as  to  the  frequency  of  the  return  of  the  periods  when  he  was 
in  a  state  of  confusion  and  incoherence,  the  evidence  shows  that  when 
the  fits  had  withdrawn,  he  could  concentrate  his  thoughts  and  conduct 
consistently  and  rationally  for  a  considerable  period  of  time.  During 
the  instructions  for  the  codicil,  and  the  communication  respecting  the 
children  to  Mr.  Foote  he  conducted  himself  in  a  perfectly  rational 
manner,  and  his  recollection  of  the  circumstance,  and  the  frequency 
with  which  he  referred  to  it,  showed  that  his  general  capacity  was  not 
so  low  as  in  the  opinion  of  many  of  those  about  him,  and  even  of  Dr. 
Clutterbuck  himself,  it  was  supposed  to  be.    It  appears  according  to 
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Mr.  WestoQ*  that  a  converaation  took  irface  between  the  deceased  and 
him,  on.  the  11th  of  September,'  in  wnich  be  referred  not  only  to  thit 
codicil  but  to  other  matters  of  business.  Mr.  Weston  bad  been  travdlina 
to  Manchester  on  business  connected  with  the  manufactory^  and  he  had 
a  long  conversation  with  the  deceased  on  this  subject,  so  that  he  was 
capable  of  attonding  to  business  for  a  long  time  together,  according  to 
Mr.  Weston,  and  there  is  no  reason  why  the  court  should  distrust  the 
account  given  by  this  person,  though  he  states  that  there  was  a  longer 
period  before  a  change  took  place. 

But  it  appears  that  on  the  afternoon  of  the  1 1th,  Mr.  John  Simpson 
visits  the  deceased.  He  was  sent  for  iu  consequence  of  what  had 
passed,  and  he  saw  the  deceased  on  that  day,  that  is  on  the  very  day 
that  Mr.  Weston  and  Mrs.  Weston  had  a  long  conversation  with  the 
deceased,  in  which  he  was  perfectly  rational,  and  conversed  for  a  con- 
siderable length  of  time.  He  went  to  Edgeware  by  desire  of  the  do- 
ceased,  as  he  was  informed  by  his  father,  in  consequence  of  the  disclo- 
sure  of  the  secret  as  to  the  three  illegitimate  children,  and  the  execution 
of  the  codicil  which  had  taken  place.  He  states  that  Mrs.  Day  was 
extremely  anxious  that  the  deceased  should  be  prevailed  upon  to  annul 
the  codicil,  and  make  a  provision  for  the  children  in  some  other  way. 
His  evidence  is  ffiven  on  the  5th  article  of  the  allegation,  and  it  is  not 
immaterial  for  the  court  to  refer  to  it,  not  so  much  with  reference  to 
this  transaction,  as  to  the  execution  of  the  last  codicil  of  the  22nd  of 
September.  Mr.  Simpson  states  that  he  saw  the  deceased  both  on  the 
lltb  and  12th  of  September,  that  he  attended  him.  on  both  occasions  on 
the  subject  of  his  making  a  provision  for  his  natural  children,  of  whose 
existence  he  had  recently  made  a  disclosure.  He  had  not  seen  him 
since  the  3rd  of  September,  which  was  soon  after  the  first  attack  of  the 
26th  of  August.  He  says  he  tried  to  draw  the  deceased's  attention  to 
the  subject  of  the  codicil,  but  that  he  could  not  set  one  word  from  him 
on  that  or  any  other  subject.  *'  At  the  earnest  desire  of  Mrs.  Day  and 
Mrs.  Claggett,  bis  wife  and  daughter,"  he  says*,  "  who  were  in  great 
distress  at  the  disclosure  just  made  in  respect  to  the  natural  children, 
and  who  to  avoid  the  exposure  were  roost  anxious  that  the  codicil  just 
executed  by  Mr.  Day  in  their  favour  should  be  annulled,  and  provision 
made  for  them  in  some  other  way ;  I  made  one  or  two  further  attempts 
in  the  course  of  that  day  to  get  Mr.  Day  to  enter  upon  the  subject,  but  I 
was  unable  to  get  a  word  from  him."  It  has  been  said  that  this  is  alto- 
gether inconsistent  with  the  account  given  by  Mr.  and  Mrs.  Weston, 
for  if  it  be  true  that  the  deceased  was  in  this  state  when  Mr.  Simpson 
saw  him,  it  is  extraordinary  that  he  should  have  had  so  much  command 
over  himself,  and  have  evinced  so  much  recollection  and  consistency 
as  to  be  able  to  enter  into  the  topics  he  did,  and  to  discuss  matters  of 
business  with  Mr.  Weston,  (as  to  his  journey  to  Manchester,)  and  to 
talk  with  Mrs.  Weston  on  the  subject  of  his  natural  chiidren,  on  the 
very  day  when  Mr.  Simpson  saw  him.  But  I  am  of  opinion  that  these 
accounts  are  not  inconsistent  one  with  the  other.  The  communication 
between  the  deceased  and  Mr.  Weston  had  probably  taken  place  in 
the  early  part  of  the  day,  when  the  deceased's  mind  was  in  a  state  of 
clearness  and  vigour;  after  this  (Mr.  Simpson's  visit  being  in  the  after- 
noon of  the  day)  he  had  relapsed  into  that  state  of  incoherence  and 
,  confusion  of  mind  and  recollection,  into  which,  as  appears  by  the 
evidence  of  Dr.  Clutterbuek,  he  was  in  the  habit  of  relapsing,,  aod  therep 
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fore  the  evidence  of  Mr.  and  Mrs.  Weston  is  not  inconsistent  with  the 
account  given  by  Mr.  Simpson,  looking  to  the  state  the  deceased  was  in 
daring  the  latter  part  of  his  life  especially.  When  the*  conversation  took 
place  with  Mr.  and  Mrs.  Weston  he  was  rational  and  coherent ;  he  then 
became  confused  and  incoherent,  as  is  stated  by  Dr.  Clutterbuck.  Theie^ 
fore  there  is  no  reason  to  discredit  the  account  given  by  Mr.  Weston  of 
the  conversation  which  took  place  on  the  11th  September.  Now  on  the 
12th  September,  Mr.  Simpson  saw  him  again,  on  the  same  subject ;  lie 
says,  **  I  did  get  him  to  speak,  but  be  talked  in  so  irrational  a  manner^ 
that  I  could  do  no  more  with  him  than  I  had  done  the  day  before.  Upon 
my  going  up  to  him  the  second  day,  I  said  something  to  him  to  this 
effect: — ^*So,  sir,  you  have  been  making  a  codicil,  I  understand,  for  the 
benefit  of  your  natural  children.'  Upon  my  saying  this,  he  look^  at  me 
savagely,  and  said, '  No,  John,  bonds,  and  I  will  have  more.'  He  then 
repeated  the  word  *  bonds'  several  times.'  So  that  in  this  conversation 
with  Mr.  Simpson,  on  the  12th  September,  there  is  a  reference  to  the 
provision  he  had  made  for  them  in  1882,  as  if  he  had  forgotten  that  he 
had  made  a  further  provision  for  them.  But  though  he  might  have  for* 
gotten  this  at  the  time  of  his  conversation  with  Mr.  Simpson,  this  is  not 
inconsistent  with  the  statement  of  Mr.  Weston,  that  the  deceased  was 
at  the  time  in  a  state  of  perfect  recollection ;  and  it  is  not  inconsistent 
with  the  state  of  the  deceased ;  that  the  account  given  b^  Mr.  Simpson 
should  also  be  accurate,  when  he  says  "  I  then  tried  agam  to  brins  him 
round  again  to  the  subject,  saying  to  him  something  to  this  efiect :  *  Now, 
sir,  can't  we  make  some  arrangement  and  do  away  with  that  codicil  V 
He  gave  me  no  answer  to  this,  but  began  telling  me  that  he  had  a  great 
deal  to  say  to  me,  and  then  he  went  on  to  ask  me  several  times,  in  the 
most  childish  way — how  long  I  could  stay,  and  how  long  it  would  take 
me  to  walk  up  to  town ;-— '  Now,  John,'  he  kept  repeating,  *  how  long  can 
you  really  stay  V  After  this  I  made  another  attempt  to  get  him  round  to 
the  subject  of  the  codicil,  asking  him  if  we  could  not  invest  the  money 
in  the  funds  for  the  benefit  of  the  children,  upon  which  he  said  quite 
petulantly  *  Why  ?'  I  told  him  that  he  should  do  it  to  save  the  feelings 
of  his  wife  and  daughter.  He  made  no  reply  to  the  observation,  but 
addressing  me  abruptly,  he  said,  '  You  shall  have  the  carriage,  and  go 
to  Pine-Apple  Gate ;  but  tell  me  how  long  it  will  take  you  to  walk  up  to 
town,  and  what  is  the  latest  moment  you  cau'stay  ?'  Whilst  running  on 
in  this  way,  the  doctors  were  announced,  and  I  left  him  for  the  time» 
Nothing  further  passed  on  the  subject  of  the  codicil,  or  the  provision  for 
the  natural  children,  either  on  the  part  of  Mr.  Day  or  myself.  Finding 
that  in  the  state  he  was,  it  was  hopeless  to  fix  his  mind  to  any  rational 
point  for  a  second,  I  made  no  furtl»er  attempt  to  renew  the  subject  with 
nim."  Now  this  is  the  account  of  what  passed  on  the  12th  September, 
between  Mr.  John  Simpson  and  the  deceased.  It  does  not  at  ail  conflict 
with  the  evidence  of  other  persons.  It  is  very  possible  that  thoush  at 
the  making  of  the  codicil,  he  expressed  himself  rationally  on  the  subject, 
and  approved  of  what  he  had  done,  this  should  not  conflict  with  the  evi« 
dence  of  other  witnesses,  and  of  the  servants.  Hunt  and  Barton.  Barton 
says,  that  he  suddenly  flew  off— «nd  he  miffbt  at  this  time  have  been  in 
that  state  of  confiuioQ  mentioned  by  Dr.  Clutterbuck,  and  by  other  wit* 
nesses,  and  which  the  papers  exhibited  in  the  cause  show,  did  frequently 
take  place.    This  communication  with  Mr.  Simpson  shows,  however, 
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that  there  was  on  the  miod  of  the  deceased  a  considerable  effisct  pro- 
duced by  the  disorder  under  which  he  laboured. 

On  this  account  given  by  Mr.  Simpson,  some  observations  have  been 
made  pressing  on  tne  character  of  this  gentleman  as  to  the  purpose  for 
which  he  has  come  forward  to  give  evidence  in  the  cause.  These  obser- 
vations are  calculated  to  produce  painful  reflections  in  the  mind  of  this 
gentleman,  and  it  is  but  justice  to  him  to  say,  that,  as  far  as  the  court  is 
able  to  judge  from  the  evidence,  he  has  not  rendered  himself  liable  to  a 
just  suspicion  of  any  design  to  give  an  inflamed  and  exaggerated  account 
of  the  state  of  the  deceased,  or  any  representation  other  than  the  facts 
and  circumstances  would  iustify.  What  is  the  motive  ascribed  to  this 
gentleman  ?  Why  that  he  has  a  personal  interest  to  state  facts  contrary 
to  the  codicil  propounded  bv  Mr.  Dufaur,  in  which  Mr.  Dufaur  is  ap- 
pointed an  executor,  with  a  legacy  of  500/.  free  of  legacy  duty,  and  m 
which  Mr.  Dufaur  is  continued  in  the  collection  of  certain  rents  and 
annuities  in  London  as  during  Mr.  Day's  lifetime.  By  a  codicil  executed 
by  the  deceased,  appropriating  a  large  sum  of  money  to  the  founding  of 
an  asylum  for  blind  persons,  there  is  a  direction  tnat  his  trustees  shall 
allow  to  a  secretary  or  clerk  a  salary  of  not  less  than  100/.  a  year,  and 
it  is  suggested  that  if  Mr.  Dufaur,  who  is  executor  by  the  codicil  pro- 
pounded on  his  behalf  of  the  22d  September,  1836,  is  appointed,  it  may 
interfere  with  the  prospects  of  Mr.  John  Simpson,  who  has  a  better 
chance  of  an  increase  of  salary  from  the  other  executors,  one  being  his 
father,  and  the  other  persons  on  terms  of  intimacy  with  him.  Really, 
looking  to  the  remote  contingency,  the  remote  expectation  on  which  Mr. 
Simpson  is  supposed  to  have  acted  in  this  cause,  in  giving  an  inflamed 
and  exaggerated  account  of  the  deceased's  state,  it  is  far  too  slight  to 
lay  any  just  foundation  for  the  charce  which  has  been  made  against 
him.  But  it  does  not  rest  solely  on  Mr.  John  Simpson.  The  imputation 
must  go  further,  and  rest  upon  the  executors  and  trustees  of  the  trust 
fund,  and  it  implies  that  Mr.  Underwood  and  Mr.  Croft  would  not  be 
unwilling  to  lend  themselves  to  an  abuse  of  the  trust  reposed  in  them  by 
the  deceased.  What  right  has  the  court  to  suppose  that  either  of  these 
gentlemen  or  Mr.  Pinder  Simpson,  the  father  of  Mr.  John  Simpson, 
should  be  so  forgetful  of  their  duty  in  the  trust  they  have  to  execute,  as 
not  to  discharge  it  with  honesty  and  perfect  integrity  ?  What  riffht  has 
the  court  to  suppose  that  they  would  make  an  addition  to  the  salary  of 
Mr.  John  Simpson  (it  is  directed  by  the  codicil  of  the  deceased  that  he 
is  to  be  the  first  clerk,  so  that  this  is  not  at  the  option  of  the  trustees,) 
contrary  to  the  wishes  and  intention  of  the  testator?  Really  the  bare 
statement  of  the  circumstance  makes  it  appear  so  improbable  that  it  is 
hardly  deserving  that  the  court  should  take  notice  of  it;  but  I  have 
thought  it  right  to  counteract  the  effect  of  the  observation  if  it  should  go 
abroad,  and  to  protect  the  character  of  this  person,  who  appears  to  have 
conducted  himself  with  perfect  integrity. 

It  is  now  necessary  for  the  court  to  consider  what  was  the  character 
andi  state  of  the  deceased  between  the  10th  and  22d  of  September,  with 
rdference  to  tlie  testamentary  act  now  more  immediately  before  the  court 
— ^it  is  immaterial,  I  say*  to  consider  what  was  the  state  and  condition 
of  the  deceased  according  to  the  accounts  given  by  several  vntnesses  as 
compared  with  the  account  given  by  Mr.  John  Simpson. 

Mr.  John  Simpson  has  ffiven  a  general  account  of  the  state  of  the 
deceased  on  the  third  article  of  the  allegation.  He  speaks  to  his  general 
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character  in  the  early  part,  and  be  goes  on  to  depose  that,  on  the  3d 
September,  he  was  quite  struck  with  the  failure  of  memory  he  evinced. 
**  His  whole  conduct,"  he  saysy  **  and  demeanor  on  every  occasion  of 
my  being  with  him  from  that  time,  manifested  to  a  greater  degree  on 
each  successive  day  the  impaired  state  of  his  mind."  Dr.  Clutterbuck 
says  the  same  thing,  that  is,  that  he  became  inconsistent,  incoherent,  and 
confused  at  much  shorter  periods  of  tinoe  than  previously.  **  On  some  of 
the  said  occasions,  when  I  was  with  him,  he  would  remain  perfectly 
silent,  and  not  utter  a  single  word  for  an  hour  togethen  On  otners,  and 
as  more  generally  happened,  he  would  run  on  from  one  subject  to 
another,  asking  questions,  and  making  a  number  of  unconnected  remarks 
of  the  most  absurd  and  irrational  nature.  He  would  begin,  perhapd,  by 
asking  some  question,  or  making  some  remark  of  a  rational  nature,  sucn 
as  making  inquiry  after  my  family  or  something  of  that  sort,  and  then* 
the  next  moment  after,  without  waiting  for  a  reply,  he  would  abruptly 
change  the  subject,  and  make  some  absurd  inquiry,  such  as  '  What  is 
the  price  of  herrings  V  or  *  What  sort  of  a  crop  of  apples  is  there.t'  or 
he  would  run  off  with  a  series  of  remarks  perfectly  unconnected  and 
irrational  to  the  greatest  degree.  After  harping  on  some  ridiculous  idea» 
that  poison  had  been  put  into  his  food,  and  that  be  was  to  have  his  legs 
cut  off  to  let  out  the  poison,  so  that  he  might  be  able  to  walk,  or  some 
idea  equally  irrational ;  he  would  sometimes  run  on  in  this  way  for  a 
length  of  time  together.  This  was  the  more  striking  in  him  from  his 
having  been,  before  his  illness,  a  man  who  never  said  a  word  more  than 
was  necessary,  and  then  what  he  did  say  he  expressed  in  the  most  clear 
and  forcible  manner.  There  is  a  paper  somewhere  in  this  cause,  it  is 
one  of  the  testamentary  papers,  or  scripts  I  believe  they  are  termed, 
upon  which,  on  one  of  the  occasions  when  I  was  with  Mr.  Day  during 
his  illness,  I  in  his  presence  and  from  his  own  month,  unknown  to  him, 
took  down  with  a  pencil,  and  afterwards  traced  over. with  ink,  a  num* 
her  of  remarks  and  questions  made  and  put  by  him  at  the  time,  and  the 
contents  of  which  paper  show  the  impaired  and  weakened  state  of  bis 
mind,  and  is  a  specimen  of  the  mode  in  which  he  conducted  himself  on 
the  various  occasions  of  my  being  with  him  during  his.  illness."  And 
this  paper  is  annexed  to  the  affidavit  of  scripts  of  one  of  the  executors, 
and  marked  (H)  and  which  is  dated  on  a  day  not  immaterial,  the  24th 
September,  two  days  after  the  execution  of  the  codicil  propounded  by 
Mr.  Dufaur.  **  The  conversation  detailed  in  that  paper  occurred  on  the 
occasion  of  my  taking  down  from  Mr.  Day,  at  his  desire,  and  to  avoid 
irritating  him,  some  instructions  for  a  codicil  dictated  by  him,  of  the 
most  absurd  and  unintelligible  nature,  and  which  were  taken  down  on 
the  same  paper."  It  is  not  necessary  for  the  court  to  refer  to  the  papen 
It  does  bear  the  character  given  by  the  witness,  and  if  written  down 
from  the  dictation  of  the  deceased  on  this  occasion,  it  proves  that  the 
deceased  was  in  a  most  incoherent  and  confused  state  of  mind  at  the 
time.  **  Throughout  his  illness,  Mr.  Day  was  forever  going  on  talking 
in  some  absurd  unconnected  way,  constantly  most  ridiculous  and  irra* 
tional,  and  very  often  perfectly  unintelligible.  He  would  frequently  run 
on  to  me  about  his  bills  and  his  bonds,  and  more  particularly  his  will  i 
he  was  forever  telling  me  that  he  must  have  a  new  will,  and  saying 
that  he  must  nullify  the  residue*— that  was  an  expression  he  frequently 
used  on  the  subject."  We  shall  see  presently  whether  by  the  other  wit^ 
Besses  this  account  given  by  Mr«  John  Simpson  is  not  confirmed.  ^'  It 
Vol.  VI.  .  61 
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if  impossible  to  remember  the  absurd  trash  which  he  would  ieep 
peatiag  over  and  over  again  about  his  will  and  his  bonds.  What  he  said 
on  these  subjects  was  always  unconnected  and  irrational  to  the  greatest 
degree ;  and  yet  at  the  same  time  it  gave  you  the  idea  that  he  had  some* 
thing  floating  in  his  mind  which  he  could  not  bring  to  maturity.  In  fact 
his  mind,  which  before  his  illness  was  most  clear  and  decisive,  was  now 
in  a  state  of  confusion  altogether.  One  mode  in  which  the  impaired 
itate  of  Mr.  Day's  mind  was  shown  during  his  illness  was  by  the  ridi- 
cutous  orders  which  he  used  to  give  to  his  servants  and  others.  I  re- 
member, for  instance,  hearing  him,  on  one  occaaion,  order  his  coach- 
man to  take  his  carriage  to  town  and  bring  back  in  it  Mr.  Hopkinson^ 
his  coachmaker,  and  any  six  tradespeople.  I  have  at  other  times  heard 
him  tell  his  coachman  to  take  the  carriage  to  Pine- Apple  Gate,  and  then 
turn  round  and  brinff  it  back  again.'*  He  goes  on  to  describe  the  man* 
ner  in  which  the  deceased  conducted  himself  and  expressed  himself 
durinff  the  time  at  which  Mr.  John  Simpson  saw  him :  he  says,  *^  He 
may  nave  made  occasionally  a  rational  observation,  and  have  appeared 
rational  for  the  time,  but  as  far  as  came  within  my  observation  that 
sever  lasted  above  a  nH>ment  or  two,  and  then  the  subject  was  gone.  He 
never  that  I  witnessed,  during  bis  illness,  could  carry  on  any  subject 
rationally  beyond  two  sentences.  That  such  as  I  have  described  Mr. 
Day's  state  at  the  period  in  qpestion  was  known  to  all  his  family  and 
those  who  had  access  to  him,  as  well  as  to  bis  medical  attendant,' there 
is  not  a  doubt.  It  was  the  subject  of  open  conversation  throughout  the 
whole  establishment,  both  in  the  family  and  among  the  servants."  And 
he  goes  on  to  depose ;  **  on  the  12th  September,  when  I  was  at  Mr. 
Day's  house,  I  conversed  with  all  three  of  hia  miedical  attendants,  Mr. 
Hewson,  Mr.  Foote,  and  Dr.  Clutterbuck,  as  to  the  state  in  which  he 
was,  and  thev  all  three  concurred  in  the  opinion  that  he  was  at  that  time 
perfectly  chiidisb,  and  unequal  to  transact  any  business."  Here  acain  it 
IS  said  that  Mr.  Simpson  is  contradicted  by  Dr.  Clutterbuck ;  that  he 
never  expressed  any  opinion  of  the  general  incapacity  of  the  deceased, 
whereas,  in  his  deposition,  Mr.  Simpson  has  stated  that  Dr.  Clutterbuck 
told  him  so.  He  says  that  all  the  three  medical  attendants  at  that  time 
concurred  in  opinion  that  the  deceased  was  in  a  state  of  incapacity  ; 
and  in  answer  to  the  8d  interrogatory,  Mr.  Simpson  says,  with  reference 
to  this  point :  **  By  reference  to  my  notes  of  the  various  conferences  I 
had  with  the  said  medical  men  during  Mr.  Day's  illness,  I  am  enabled  to 
depose  to  the  very  days  when  they  severally  expressed  to  me  their 
opinion  that  he  was  not  in  a  state  to  transact  any  business ;  on  the  said 
12th  of  September  they  all  three  jointly  gave  that  opinion  to  me ;  on 
the  IdtK,  the  24th,  and  the  20th  c^  that  month,  Mr.  Foote  each  day 
expressed  that  opinion  to  me ;  and  on  the  8th  of  October  following.  Dr. 
Clutterbuck  and  Mr.  Hewson,  on  my  calling  upon  them  at  their  houses, 
aeverally  gave  it  as  their  opinion  that  Mr.  Day's  mind  was  all  but  gone, 
and  that  he  was  totally  unfit  for  any  business."  I  confess  I  see  no  con« 
tradiction  of  Mr.  Simpson's  account  in  what  is  stated  by  Dr.  Clutter- 
buck, Mr.  Hewson,  and  Mr.  Foote,  as  to  their  opinion  of  the  state  of 
the  deceased.  Dr.  Clutterbuck  saw  him  at  intervals,  for  a  short  time, 
ten  or  twenty  minutes,  and  during  part  of  that  time  he  was  competent 
to  answer  questions,  but  afterwards  ne  became  confused  and  incoherent ; 
and  all  that  Mr.  Simpson  says  is,  that,  on  the  12th  of  September,  Dr. 
Climerbuck  declared  to  bim  that  the  deceased  was  perfectly  incompe- 
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lent  to  do  acts  of  botineMy  and  that  Mn  Foote  said  the  same  on  the 
16th,  24th,  and  96th ;  and  it  is  impossible  to  look  at  Mr.  Poote's  evidence 
and  not  see  that  he  is  of  opinion  that  the  deceased  was  altogether  incom*^ 
potent  to  do  any  act  requiring  thought,  judgment,  and  reflection ;  ainl  a 
person  of  Mr.  Simpson's  credit  cannot  have  meant  to  depose  contrary  to 
the  fact,  when  he  stated  that  Dr.  Clutterbuck,  Mr.  Foote,  and  Mr.  Hew- 
son  concurred  in  opinion  that  the  deceased  was  at  that  time  incompetent 
to  business.  What  was  the  situation  of  the  deceased  on  the  12th  of 
September,  when  Mr.  Simpson  saw  him  T  On  that  day  he  had  not  one 
of  the  fits  called  epileptic,  but  what  is  called  a  "  silent  fit  ;^  and  on  this 
part  of  the  case,  the  evidence  of  Barton,  the  nurse,  has  been  taken,  a 
witness  on  whom  the  counsel  for  Mr.  Dufaur  have  been  inclined  to  place 
considerable  reliance;  and  the  court  is  also  inclined  to  place  great 
reliance  on  her  evidence,  as  that  of  a  witness  to  the  act  of  execution  of 
the  instrument,  and  to  the  state  of  the  deceased  so  far  as  her  knowledge 
extended.  She  says,  on  an  interrogatory,  that  she  was  very  much  in 
attendance  upon  the  deceased,  almost  constantly,  from  the  26th  of 
August  until  his  death.  ^  It  was  on  the  86th  of  August,"  she  says,  **  that 
he  was  first  attacked  with  fits ;  they  were  what  they  call  *  epilepsy  fits  ;* 
he  had  three  on  that  day,  and  he  had  on  six  different  days  and  at  diflbrent 
intervals  attacks  of  exactly  similar  nature.  Besides  which,  he  had  two 
what  we  call  *  silent  fits,'  that  was  the  name  we  gave  them,  for  there  he 
would  sit  in  his  chair  and  would  not  say  a  word,  nor  would  he  take  any 
nourishment,  nor  let  anything  be  done  for  him,  but  sat  apparently  in  a 
childish  state:"  perfectly  aereeinff  with  the  account  given  by  Mr.  John 
Simpson,  on  the  third  article  of  the  allegation,  and  which  the  court  has 
just  referred  ta  When  was  the  first  of  these  silent  fits?  Why,  on  the 
12th  of  September,  the  day  when  Mr.  John  Simpson  saw  him,  and  Dr. 
Clutterbuck  stated  that  he  was  incompetent  to  business,  and  it  is  impro- 
bable that  Dr.  Clutterbuck  should  have  given  another  account.  The  fit 
came  on  about  ten  o'clock  at  night  of  Monday,  the  12th  of  September. 
She  says: — **  The  first  of  these  silent  fits  came  on  about  ten  o'clock  at 
night  of  Monday,  the  12th  day  of  September,  and  it  lasted  till  about 
four  o'clock  on  the  Tuesday  afternoon :"  that  is  about  eighteen  hours ; 
and  Hunt  has  also  deposed  to  the  same  efiect.  During  the  time  these 
silent  fits  lasted,  she  says  **  he  would  sit  in  his  chair  andnot  say  a  word, 
nor  would  he  take  any  nourishment,  nor  let  anvthing  be  done  for  him, 
but  sat  apparently  in)  a  childish  state."  And  tne  account  which  Hunt 
gives,  on  the  second  interrogatory,  is  this: — **  I  did  not  consider  that  it 
was  a  fit  which  Mr.  Day  had  between  the  9th  and  10th  of  September 
last.  He  was  very  ill,  but  quite  collected.  He  woke  up  and  thought  he 
was  dyine.  On  the  night  of  the  12th  of  that  month,  he  sat  for  nineteen 
hours  without  moving  or  speaking.  He  could  not  be  induced  to  move 
oi*  speak,  or  do  anything  wnatever.  1  think  he  was  at  times  after  that 
in  complete  possession  of  his  memory  and  mental  faculties" — ^he  marks 
that  as  a  period  when  a  material  alteration  took  place  in  the  state  of  the 
faculties  of  the  deceased — *<  but  not  for  any  length  of  time  together.** 
"  His  mental  faculties  were  not  sreatly  impaired  at  first,  but  the^  grad* 
ually  got  worse  and  worse,  and  the  failure  of  them  showed  itself  in 
various  instances ;  and  I  am  certain  that  the  state  of  Mr.  Day  was  such 
as  I  have  stated,  from  and  after  the  12th  day  of  September.'^  These  are 
persons  on  whose  evidence  the  court  is  inclined  to  place  reliance,  as  it 
IS  given  with  great  ftumess.  Barton  appears  to  have  given  a  fair  cepie- 
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iientation  as  to  the  deceased's  stale  of  mind,  according  to  her  impressioa 
as  to  how  the  deceased  was  at  the  several  periods  of  time.  According^ 
therefore,  to  this  accouDt*  the  deceased  at  this  period  of  time  sat  in  a 
silent  state  without  uttering  a  word;  on  the  11th,  when  Mr.  Simpson 
saw  him  he  talked  incoherently,  before  the  silent  fit  came  on,  on  the  12th 
of  September,  in  the  way  he  has  represented.  But  this  was  not  the  only 
silent  fit,  there  was  one  on  the  16tn  of  the  month.  Barton  says,  the 
second  silent  fit  began  at  half-past  nine  at  night  of  the  16th,  and  con- 
tinued until  three  o'clock  the  lollowing  day.  She  says — *^  The  effect  of 
the  fits,  both  the  epilepsy  and  the  silent  ones,  was  to  weaken  and  impair 
both  his  mind  and  memory ;.  that  is  to  say,  at  times ;  but  even  up  to  the 
day  of  his  death  he  was  at  times  just  as  rational  and  sensible  as  ever ;" 
concurring,  therefore,  with  the  opinion  of  Dr.  Clutterbuck.  But  these 
silent  fits  of  the  12th  and  16th  of  September  were  no  slight  evidence  of 
the  effect,  the  increasing  effect,  of  the  disorder  on  the  mind  of  the  de- 
ceased. It  is  clear,  that  at  this  time,  the  12th  and  16th  of  September, 
the  date  of  these  silent  fits,  (one  lasting  for  eighteen  hours,  tne  other 
from  nineteen  to  twenty  hours,)  the  deceased's  state  of  capacity  was 
not  the  same  when  the  silent  fits  subsided.  It  is  not  like  the  epileptic  fits, 
which  rendered  his  mind  impaired  and  confused,  but,  when  the  effects 
went  off,  his  mipd  remained  perfect ;  but  here,  for  nineteen  or  twenty 
hours,  he  is  visited  with  a  silent  fit,  during  which  the  deceased  sits  in  his 
chair  in  an  irrational  state,  not  uttering  a  word,  or  taking  food,  or  suffer* 
ing  anything  to  be  done — his  mind  unconscious  of  every  thing  passing, 
incapable  of  rational  conversation,  or  of  any  rational  act ;  therefore  on 
the  12tb  and  16th,  the  disorder  had  increased  very  rapidly,  and  become 
of  a  much  mor^  serious  nature. 

But  in  point  of  fact,  what  effects  did  it  produce  T  Why,  Barton  says» 
that  after  the  12th  of  September,  she  observed  many  instances  of  inco- 
herent, irrational  and  childish  behaviour  in  the  deceased.  **  He  would 
give  the  most  nonsensical  orders  and  directions ;  for  instance,  he  one 
day,  about  that  time,  but  I  cannot  name  the  day  precisely,  ordered  three 
or  four  large  clothes'  horses  to  be  made  for  the  linen  to  be  hung  on  in 
the  kitchen,  because  he  himself,  and  all  of  us,  could  then  sit  by  the 
kitchen  fire  without  scorching  ourselves.  He  would  go  on  talking  non- 
sense of  this  kind  for  an  hour  or  two ;  then  he  would  go  off  to  sleep,  as 
if  from  exhaustion,  and.  wake  up  again  in  an  hour  quite  refreshed,  and 
his  mind  and  memorv  perfectly  collected,  and  so  he  would  remain  three 
or  four  hours,  and  then  off  he  went  with  his  nonsense ;  and  so  he  kept 
on,  sometimes  foolish,  and  at  others  quite  rational,  until  his  death."  So 
that,  at  least,  he  was  in  a  stale  of  fluctuating  capacity.  She  says,  she 
remembers  on  the  evening  of  Saturday,  the  17th  of  September,  that 
follows  immediately  the  abatement  or  cessation  of  the  silent  fit,  *'  he 
told  Hunt,  the  butler,  and  myself,  who  were  in  attendance  upon  him, 
that  he  meant  to  talk  to  us  till  five  o'clock  in  the  afternoon,  and  he 
should  then  only  communicate  with  us  by  dumb  show.  However,  the 
clock  struck,  I  think  it  was  8ix"'*-«and  what  did  the  deceased  do  1 — "  he 
then  be^an  counting  thus — two  and  one  make  three,  and  so  on,  till  he 
got  to  thirty-six,  and  then  began  again,  and  he  bid  me  help  in  counting, 
and  then  he  desired  the  butler,  but  neither  of  us  could  do  it  to  please 
him ;  so  he  ^ent  for  Mr.  Clagett  who  was  in  the  house,  and  he  could 
not  do  it  right,  so  he  set-to  again  himself,  and  then  he  made  the  butler 
try  again,  and  kept  him  on  at  it,  without  stopping,  for  a  quarter  of  aa 


1  CuETBis,  782.  485 

4iour ;  at  last  he  exclaimed,  *  There  oow  you  have  done  it  at  la8t-*that's 
just  what  I  mean ;  bow  stupid  thev  have  all  been  V  This  sort  of  game 
went  on  for  three  hours,  until  the  deceased  had  completely  worn  himself 
out  with  fatigue ;  and  after  all,  it  was  not  any  calculation, — it  was 
nothing  but  merely  counting  after  his  fashion  from  1  to  36.  He  did  at 
times  give  incoherent  and  ridiculous  orders  that  could  not  be  obeyed, 
but  they  were  not  frequent.  The  fact  is,  the  house  in  Reeent's  Park, 
(Harley  House,)  was  undergoing  a  thorough  repair,  and  the  deceased 
had  always  been  in  the  habit  of  giving  the  orders  himself  for  everything 
that  was  wanted."  I  only  read  this  to  show  that  the  account  of  Mr. 
Simpson  is  corroborated  by  all  the  witnesses.  He  speaks  in  general 
terms  of  the  state  in  which  he  saw  the  deceased  from  the  3rd  September 
till  the  last  time  he  saw  him  before  he  died ;  and  I  read  this  to  show 
that  he  has  given  a.  probable  and  accurate  account,  and  that  he  is  con- 
firmed by  Barton : — **  and  he  would  sometimes  order  the  carriage  to  be 
sent  up  to  London  to  fetch  the  principal  tradespeople  down,  in  order 
that  they  should  have  beds  and  be  made  comfortable ;  and  the  arrange- 
nients  at  Harley  House  seemed  to  be  much  upon  his  mind,  and  he  would 

Sive  directions  about  the  tradespeople  there,  and  so  on,  which  he  never 
lought  of  attending  to,  and  we  therefore  pacified  him  in  the  best  way 
we  could.  For  instance  he  would  sometimes  say  to  me, '  Well  Fanny» 
could  you  manage  to  go  to  London  this  evening  1  the  carriage  shall 
take  you  as  far  as  Pine- Apple  Gate,  and  you  Can  walk  the  rest  of  the 
way,  and  get  back  as  vou  can.'  I  used  to  assent  to  it,  and  leave  him 
for  a  little  time,  and  then  return  to  him,  and  his  orders  about  going  to 
London  would  have  been  by  that  time  all  forgotten.  And  in  this  manner 
we  generally  acted  when  he  gave  orders  which  were  evidently  given  by 
him  unconsciously.  Sometimes  he  would  not  have  any  recollection  of 
having  given  such  orders ;  at  others  he  would  be«aware  that  he  did  at 
times  give  foolish  orders,  and  that  they  were  not  obeyed,  which  made 
him  suspect  that  none  of  his  orders  were  obeyed,  and  he  would  then 
have  two  or  three  different  persons  up,  and  find  out  by  that  means 
whether  or  not  his  orders  had  or  had  not  been  attended  to."  And  the 
witness,  Hunt,  also  deposes  to  a  circumstance  which  is  in  accordance 
with  the  evidence  of  Barton,  as  to  his  mode  of  conducting  himself  after 
the  silent  fit.  He  says,  <*0n  the  17th  September,  1836,  I  was  had  up 
by  Mr.  Day  to  say  my  multiplication  table,  and  to  count  figures,  and 
Mr.  Claffett  and  Mr.  Foote  were  had  up  to  do  the  same.  He  kept  us 
at  it  for  four  hours,  one  and  the  other,  and  at  last  I  did  it  to  please  him, 
and  he  was  as  delighted  as  a  child.  He  conducted  himself  in  a  manner 
wholly  irrational.  The  figures  we  had  to  count  were — two  and  one 
are  three,  and  twelve  make  fifteen,  and  eleven  make  twenty-six,  and 
ten  thirty-six,  and  that  we  had  to  go  over  and  over  again.  He  had  a 
remarkably  strong  and  retentive  memory.  During  his  illness  after  the 
10th  of  September,  it  was  the  practice  of  those  about  him  to  appear  to 
yield  the  same  obedience  to  him  as  before,  but  when  withdrawn,  to  pay 
no  attention  to  what  he  said  or  ordered.  Sometimes  he  forgot  alto* 
gether  what  he  said  or  ordered,  he  was  treated  as  a  child  in  thi^t  res- 
pect." Now,  I  say,  it  is  quite  impossible,  reading  this  evidence,  to  say 
that  Mr.  Simpson's  account  is  an  inflamed  or  exaggerated  account.  It 
is  said  that  Mr.  Simpson  has  not  fixed  the  exact  date  of  the  occurrences, 
as  the  other  witnesses  have  done,  and  that  if  the  deceased  was  at  this 
time  liable  to  such  complete  aberration  of  mind,  such  unconsciousness 
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and  forgetfulness  of  what  passed,  it  is  impossible  that  any  act  done  by 
him  could  have  had  effect ;  but  his  state  was  such  that  it  required  to  be 
particularly  watched,  to  see  whether  it  was  a  rational  act,  rationally 
executed ;  whether  or  not  he  was  sufficiently  master  of  himself,  even  a 
short  time  after  the  access  of  the  disorder,  to  be  enabled  to  do  an  act 
capable  of  having  operation. 

but  another  effect  of  the  disorder  of  the  deceased  after  the  16th  of 
the  month,  according  to  the  evidence  of  Hunt,  on  the  third  intefrogatory, 
is  this : — *^  Previous  to  and  about  the  middle  of  the  month  of  September, 
he  often  talked  of  his  affairs ;  he  never  did  talk  of  his  affairs  before  the 
10th  of  that  month,  never  on  any  occasion."    And  it  comes  out  in  the 
evidence  of  Braton,  on  the  eighth  interroffatory,  that,  **  after  the  first 
silent  fit,  the  deceased  was  in  the  frequent  habit  of  talking  about  making 
new  wills,  and  of  having  Mr.  Simpson  down  about  making  a  will  for 
him  ;  and  whilst  he  was  in  these  moods,  and  more  particularly  during 
the  last  three  weeks  of  his  life,  he  talked  a  great  deal  about  giving  con- 
siderable sums  of  money  to  various  persons,  saying  he  had  got  more 
money  than  he  knew  what  to  do  with,  and  that  I  should  have  200/.  per 
annum,  as  he  should  like  me  to  be  able  to  go  to  a  watering  place  every 
summer ;  he  asked  Mr.  Foote,  one  day  just  before  he  died,  how  much 
he  would  like  to  have,  whether  500/.  would  satisfy  him  ?    And  he  made 
similar  inquiries  and  observations  to  many  persons ;  amongst  others  I 
recollect,  on  the  6th  October,  Mr.  Bull  came  down,  and  the  deceased 
told  him  he  was  going  to  make  a  new  will,  and  inquired  if  500/.  would 
satisfy  him.    He  used  sometimes  to  order  his  book  in  which  the  bills  of 
exchange  were  entered  to  be  brought  and  read  to  him  during  his  last 
illness,  and  would  evidently  be  under  a  mistake  respecting  the  time  at 
which  some  of  them  became  due,  and  he,  during  the  last  three  weeks,  used 
to  say  he  wanted  to  see  Mr.  Bull  and  Mr.  Dufaur  about  money  matters, 
and  bonds,  and  such  like,  and  that  they  must  not  be  kept  away  from  him: 
indeed,  these  matters  were  evidently  uppermost  in  his  mind  at  the  tim^o  of 
his  being  in  a  state  of  wandering  and  irrationality,  which,  as  I  have 
already  stated,  he  was  at  intervals  subject  to.    Previous  to  his  last  ill- 
ness, the  deceased  was  particularly  reserved  and  close  about  his  affairs, 
and  so  he  continued  up  to  the  time  of  his  death,  except  when  he  was 
labouring  under  the  temporary  attacks  of  weakness  of  mind,  to  which 
he  became  subject  after  tne  first  silent  fit  on  the  12th  September,  ISSO.** 
And  I  think  it  appears  from  the  evidence  of  Mr.  Foote,  to  which  the 
court  will  not  particularly  refer,  as  the  other  party  has  not  had  an  oppor- 
tunity of  cross-examining  him,  that  this  gentleman,  after  the  12th  Sep- 
tember,— indeed,  after  the  10th,  but  certainly  after  the  12th, — was  in  a 
state  of  mind  very  different  from  what  he  had  beeq  in  before ;  that  he 
was  in  the  habit  of  talking  of  his  affairs,  which  he  had  not  been  before, 
of  making  an  alteration  of  his  will,  and  of  sending  for  his  book  of  bills 
and  bonds,  in  respect  to  which  he  was  in  the  habit  of  employing  Mr. 
Dufaur.    It  certainly  shows  that  an  alteration  had  been  produced  by  the 
disorder,  and  that  the  mind  of  the  deceased  required  to  be  watched 
with  great  caution. 

It  appears  that,  on  the  18th  of  September,  Mr.  Bull,  a  surveyor,  em- 
ployed in  respect  to  certain  repairs  at  Harley  House,  visited  the  deceased 
on  the  subject  of  a  lease;  and  in  the  first  instance  he  was  refused  access 
to  the  deceased  by  Mrs.  Day  and  Mrs.  Clagett,  his  wife  and  daughter ; 
which  has  been  argued  to  be  an  improper  act  on  their  part,  as  if  they 
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vrished  to  make  it  appear  that  the  deceased  was  not  at  this  time  in  a 
state  to  see  persons  on  oasiness ;  but  he  did  get  admission  to  the  deceased, 
and  transacted  business  with  him.  Mr.  Bull  has  not  entered  into  a 
detail  of  the  matters  which  occurred  between  him  and  the  deceased ; 
but  he  says  he  did  transact  business  with  him  on  that  occasion,  having 
acted  on  the  instructions  he  received  from  the  deceased.  Considering 
when  the  visit  of  Mr.  Bull  took  place,  it  is  not  very  extraordinary 
that  the  wife  and  daughter  should  have  hesitated  to  let  the  deceased  be 
troubled  with  any  business  whatever.  It  was  the  day  after  the  second 
silent  fit,  and  the  counting  fit,  which  lasted  for  three  hours— the  very  day 
afterwards.  But  what  comes  out  in  the  course  of  the  evidence  of  Mr. 
Bull  t  The  object  of  the  visit  was  the  delivering  up  the  counterpart  of 
a  lease.  I  do  not  understand  that  there  was  any  other  business.  And 
it  appears  that  on  the  20th,  the  day  but  one  afterwards,  a  letter  is  writ- 
ten, by  Mrs.  Clagett,  under  the  direction  of  the  deceased,  showing  an 
evident  confusion  in  his  mird ;  and  considering  the  extraordinary  accu- 
racy of  the  deceased's  memory,  when  in  the  possession  of  all  his  facul- 
ties, that  it  was  so  great  as  to  enable  him  to  repeat  a  long  account,  and 
the  items  of  it  in  the  order  in  which  they  were  set  down,  it  showed  an 
incoherency-  and  confusion  in  his  mind,  evidently  the  effect  of  the  dis- 
order under  which  he  was  labouring,  and  which  was  an  affection  of  the 
brain,  producing  the  ordinary  results  of  that  disorder. 

Annexed  to  the  deposition  of  Mr.  Bull  is  the  letter  of  the  20th  Septem- 
ber, written  by  the  direction  of  the  deceased,  and  with  reference  to  the 
delivering  up  of  the  counterpart  of  the  lease  ;  and  there  was  evidently 
a  confusion,  as  Mr.  Bull  states,  in  the  mind  of  the  deceased  on  the 
subject.  It  is  not  necessary  for  the  court  to  point  out  the  confusion, 
which,  though  slight  in  itself,  is  not  slight  when  considered  as  the  act  of 
a  person  of  so  accurate  a  memory  as  the  deceased  ;  I  refer  to  the  letter 
as  leading  up  to  the  visit  of  Mr.  Dufaur  on  the  21st  September,  immedi- 
ately preceding  the  execution  of  the  codicil.  But  before  I  proceed  to 
the  evidence  as  to  this  codicil,  it  is  proper  to  consider  the  situation  of 
Mr.  Dufaur  with  regard  to  the  deceased,  and  the  alteration  of  the  will 
by  the  addition  of  Mr.  Dufaur's  name  as  executor  with  Messrs.  Under- 
wood, Croft,  and  Pinder  Simpson. 

Mr.  Dufaur  is  a  solicitor  in  this  town,  and  I  understand  that  it  is  not 
intended  to  throw  any  imputation^ on  his  general  conduct  and  respecta- 
bility. All  that  is  intended  by  ttie  interrogatories  is  to  show  that  the 
business  in  which  he  was  employed  by  the  deqeased  was  not  of  the 
same  confidential  nature  as  that  entrusted  to  the  management  of  Mr. 
Simpson  and  his  son ;  that  is,  that  they  were  inferior  matters  in  point 
of  value  of  the  property  concerned,  and  dijQTerent  in  other  respects  from 
the  more  confidential  commissions  received  by  Mr.  Simpson  and  his  son 
from  the  deceased.  This  sentleman  was,  in  the  lifetime  of  Mr.  Day, 
employed  occasionally  in  lending  money  on  mortgage — (there  is  one 
bond  for  6,000/.) — on  other  occasions  in  discounting  bills,  and  laying 
out  money  in  the  purchase  of  life  annuities,  whilst  the  deceased  employed 
Mr.  Simpson  and  his  son  in  transactions  of  much  greater  magnitude 
and  moment,  and  in  investments  of  much  greater  value  than  those  en- 
trusted  to  Mr.  Dufaur*  though  considerable  advantages  were  obtained 
by  the  deceased  by  means  of  Mr.  Dufaur's  employment;  and  there  is  no 
reason  to  suppose  that  Mr.  Dufaur  led  the  deceased  to  the  modes  in 
which  his  money  was  employed :  for  the  deceased  had  a  capacity  to 
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judge  for  himself  as  to  the  most  advantageous  modd  of  employing  hitf 
capital,  and  he  only  employed  Mr.  Dufaur  in  carrying  his  schemes  into 
eftect.  It  might  be  (as  indeed  it  must  be  in  all  sucn  cases)  that  the 
deceased  suffered  considerable  losses,  from  the  manner  in  which  Mr. 
Dufaur,  under  his  own  superintendence,  invested  his  property^  With  the 
family  of  Mr.  Dufaur  the  deceased  was  intimate  in  the  first  instance ;  it 
so  appears  from  the  evidence  of  Mary  Day,  who  states  that  the  deceased 
became  acquainted  with  the  uncle  of  Mr.  Dufaur  when  both  of  them  were 
in  the  custom-house ;  the  acquaintance  was  broken  off,  but  a  grateful 
recollection  of  it  remained,  and  of  some  advice  which  the  uncle  of  Mr. 
Dufaur  had  given  to  the  deceased.  He  was  also  acquainted  with  his 
father,  and  probably  determined  to  do  something  for  the  son's  benefit 
It  appears  ttiat  Mr.  Dufaur  had  for  some  years^— six  or  eight — ^been 
employed  in  the  way  I  have  described :  and  within  the  last  year  and 
'a  halff  on  the  illness  of  one  of  the  clerks  of  the  establishment  in  Holbom, 
Mr.  Dufaur  was  employed  by  the  deceased  in  collecting  certain  rents  in 
London,  at  a  commission  of  two  and  a  half  per  cent,  and  he  continued 
till  the  death  of  the  deceased  in  the  habit  ot  occasionally  yisiting  him. 
It  appears  in  evidence  that  he  accompanied  the  persons  who  went  to 
the  strong  room  in  Harley  House,  where  the  deceased's  papers  were 
kept,  and  of  which  Mr.  Dufaur,  with  a  clerk,  was  employed  to  make 
an  inventory ;  and  he  had  access  to  the  room  when  papers  were  wanted 
with  respect  to  the  business  on  which  he  was  employed.  Under 
these  circumstances,  I  am  not  prepared  to  say  that  it  might  not  be  a 
rational  act  for  the  deceased  to  appoint  Mr.  Dufaur,  executor  ;  I  see  no 
reason,  if  the  deceased  thought  proper  to  do  so,  why  he  should  not  have 
appointed  Mr.  Dufaur  with  the  other  gentleman  named  in  the  will. 
But  the  question  for  the  court  is  whether  he  did  appoint  Mr.  Dufaur  an 
executor ;  whether  the  deceased  did  the  act  himself,  knowing  what  he 
was  doing. 

Mr.  Dufaur  had  been  sent  for  by  the  deceased,  on  the  dd  September, 
to  be  a  witness  to  an  alteration  in  his  will ;  at  that  time,  theretore,  Mr. 
Dufaur  must  have  been,  to  a  considerable  decree,  in  the  confidence  of 
the  deceased,  to  the  same  extent  at  least  as  Mr.  Shaw,  also  a  solicitor 
(one  of  nine,  I  believe,)  employed  by  the  deceased.  He  was  sent  for  by 
the  deceased  to  be  a  witness.  Mr.  Jx)hn  Simpson  is  sent  for  to  make  the 
alteration,  and  Mr.  Dufaur  to  be  a  witness.  But  on  the  20th  of  the 
nwnth,  the  deceased  writes  the  letter  to  Mr.  Bull  (to  which  I  have  re- 
ferred,) in  which,  I  think  is  this  passage :  **  Mr.  Day  observes  that  Mr. 
Boll  has  still  112L  10^.  to  pay  for  interest  to  Midsummer,  which  he  par- 
ticularly requests  Mr.  B.  will  do  to^day;^  though,  in  fact  it  was  not  due ; 
**  and  send  word  by  the  bearer  if  Mr.  D.  may  rely  on  his  so  doing. 
Also,  say  if  Mr.  Dufaur  may  be  expected  on  Thursday,"  that  is,  the 
22d.  ''Dinner at  five  o'clock,  and  a  bed  at  his  service;  reminding  him 
of  the  lone  stages  from  the  Green  Man  and  Still  from  half-past  two  till 
half-past  three  o'clock  ;  that  he  will  be  wise  to  take  advantage  of  the 
first  that  will  take  him."  This  visit  of  Mr.  Dufaur,  therefore,  was  in 
consequence  of  an  invitation  expressed  by  the  deceased  himself.  That 
letter  was  shown  by  Mr.  Bull  to  Mn  Dufaur ;  and  Mr.  Dufaur,  being 
anxious  to  return  to  his  family  at  Brighton,  goes  on  the  21st  instead  of 
the  22d,  and  remains  at  the  house  during  the  night  of  the  2lst.    What 

Sirticular  purpose  the  deceased  had  in  view  m  wishing  to  see  Mr. 
ufaur,  does  not  appear  in  the  evidence,  whether  it  was  connected  in 
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any  degree  with  any  of  the  investments  of  the  (teceased,  or  any  purpose 
connected  with  the  will,  or  any  other,  there  is  not  a  trace  in  the  evidence. 
The  visit  of  Mr.  Dufaur  is,  however,  paid  on  21st;  he  sleeps  in  the 
house  that  night,  and,  during  that  time,  the  instructions  are  said  to  have 
been  given  by  the  deceased  to  Mr.  Dufaur  for  the  codicil  At  the  house 
of  the  deceased,  during  that  night,  Mr.  Hewson  also  slept ;  and  in  the 
course  of  the  evening  (as  appears  by  the  evidence  of  Mr.  Hewson,  who 
has  not  only  been  examinea  on  the  allegation  given  in  by  Mr.  Dufaur, 
but  on  a  prior  allegation  given  in  by  another  party,)  on  the  evening  of 
this  31st  of  September,  Mr.  Dufaur  communicatea  to  him  the  intention 
-of  the  deceasea,  that  he  (Mr.  Dufaur)  should  be  an  ei^ecutor  of  his  will. 
The  next  morning,  when  the  family  was  at  breakfast  (Mrs.  Day,  Mr. 
and  Mrs.  Clagett,  and  Mr.  Hewson,)  according  to  the  evidence  of  Mr. 
Hewson,  the  subject  was  renewed.  He  says,  **  I  very  well  recollect 
that  the  producent  was  also  then  at  the  deceased's  house,  and  that  he 
slept  there  on  the  night  of  the  21st;  and  on  the  following  morning,  the 
producent  being  alone  with  me  in  the  breakfast-room,  just  before  ttie 
family  assembled  for  breakfast,  which  they  did  about  ten  o'clock,  he 
informed  me  that  he  had  received  directions  from  the  deceased  to  pre- 
pare a  codicil  to  his  will,  and  thereby  to  appoint  himself  (the  producent) 
an  executor  of  the  deceased's  will ;  that  shortly  after  this  the  family 
assembled  at  the  breakfast-table;  the  party  consisting  of  Mrs.  Day,  the 
wife  of  the  deceased,  Horatio  (Clagett,  Esq.  and  Mrs.  Clasett,  his  wife, 
the  daughter  of  the  deceased,  the  producent  (Frederick  Dufaur)  and 
myself.  Whilst  at  breakfast,  the  producent,  in  the  presence  of  all  the 
said  parties,  and  addressing  himself  more  immediately  to  Mrs.  Day,  but  * 
still  making  the  matter  one  of  general  communication,  stated  that  he 
had  seen  tne  deceased  that  morning,  and  that  the  deceased  had  expressed 
to  him  a  wish  that  he  (producent)  should  be  one  of  his  executors ;  and 
he  added  that  the  deceased  had  assigned  as  a  reason  for  such  wish  the 
circumstance  of  his  being  a  considerably  younger  man  than  the  other 
gentlemen  whom  he  had  already  appointed  as  executors ;"  so  that  the 
communication  was  made  to  Mrs.  Day,  Mr.  and  Mrs.  Clagett,  and  Mr. 
Hewson,  that  the  deceased  had  expressed  such  a  wish,  and  as  far  as  this 
goes,  there  is  nothing  to  contradict  it.  A  good  deal  of  observation  has 
been  made  on  the  manner  in  which  Mr.  Dufaur  made  this  communica- 
tion ;  but  nothing  arises  from  that.  From  the  situation  of  the  deceased, 
he  could  have  done  nothing  without  the  knowledge  of  the  family ;  and 
it  cannot  be  an  extraordinary  degree  of  candour  and  openness  on  his 
part,  that  he  communicated  this  transaction,  which  could  not  be  con- 
cealed from  the  family,  who  could  have  taken  steps  to  prevent  it  He 
goes  on :  I  cannot  speak  quite  positively,  but  I  have  a  very  strong  im- 
pression that  Mrs.  Day,  in  reply  to  such  communication,  observed,  that 
if  such  was  Mr.  Day's  wish,  she,  of  course,  could  not  object  to  it 
Neither  Mr.  nor  Mrs.  Ciamtt  made  any  observation  on  the  subject  A 
little  time  afterwards,  and  before  we  quitted  the  breakfast  table,  the  pro- 
ducent asked  me  if  I  would  act  as  his  clerk  or  amanuensis,  or  some 
peculiar  term  of  that  nature,  and  fair  copy  the  said  codicil,  which  he 
■aid  he  had  drawn  out  in  pencil  on  the  back  of  a  letter ;  and  I  consented 
80  to  do.  I  am  quite  positive  that  he  did  not  state  that  it  was  the  de- 
ceased's wish  that  I  should  do  so ;  he  only  asked  it  of  me  apparently  as 
a  mere  request  of  his  own.  J  then  withdrew  from  the  breakfast  table 
to  another  table  at  a  distant  part  of  the  room^  and  was  furnished  with 
Vol*  VI.  62 
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Em,  ink  and  paper.  I  cannot  say  quite poeiiiv^ljr  whether  it  was  bjr  Mrft» 
ay  or  Mrs.  Claffett,  but  I  am  pretty  certain  it  was  ooe  of  them ;  cer- 
tainly it  was  not  Mr.  Dufaur.  Mr.  Dufaur  '*  handed  me  the  pencil  draft, 
end  I  copied  the  same  verbatim  on  a  sheet  of  letter  paper."  So  tfaatoo 
this  occasion  there  was  no  impediment  thrown  in  the  way  of  executiag; 
the  codicil  by  Mrs.  Day  or  Mr.  or  Mrs.  ClageCt ;  oq  the  contrary,  ther 
lend  their  aid  and  assistance  as  he  deposes  in  the  next  article.  They  ali 
go  into  (he  deceased's  room  to  complete  the  execution  of  the  instnimeot, 
and  Mr.  Hewson  goes  on  to  depose  as  to  the  manner  in  which  the  codi^ 
cil  was  executed.  But  it  is  to  be  observed,  that  .the  instructions  are 
represented  to  have  been  given  by  the  deceased  to  Mr.  Dufaur.  No  other 

Serson  took  the  instructions,  or  was  present  when  they  were  given  to 
f  r.  Dufaur,  who  saw  the  deceased  in  the  morning  before  he  came  dows 
to  the  breakfast  room  on  the  22d  September,  the  day  on  which  the 
codicil  was  executed ;  but  it  is  admitted  in  the  answers  of  Mrs.  Day, 
that  on  that  morning  Mr.  Dufaur  had  seen  the  deceased  before  he  had 
come  down  to  the  breakfast-room,  and  a  conversation  may  have  takee 
place  between  them  as  stated  in  the  allegation,  and  which  may,  if  it  did 
take  place,  notwithstanding  the  disorder  under  which  the  deceased 
laboured,  be  sufficient  to  establish  the  codiciL  But  did  the  conversatioQ 
take  place  7  There  is  nothing  but  the  allegation  of  Mr.  Dufaur  himself; 
for  it  is  not  in  evidence.  Barton  does  not  speak  to  having  seen  or  heard 
Mr.  Dufaur  in  conversation  with  the  deceased,  or  tnention  anything  te 
support  the  representation  given  by  Mr.  Dufaur  in  his  allegation  as  te 
what  took  place  on  that  occasion.  If  it  did  take  place,  the  witness  Bar* 
ton,  who  was  almost  constantly  in  attendance  with  the  deceased,  and  if 
she  had  left  the  room  was  only  in  an  adjoining  room — if,  I  say,  there 
had  been  any  communication  with  the  deceased  in  a  loud  tone  of  voice* 
she  must  have  heard  it;  but  she  says  nothing  at  all  as  to  anything 
passing  between  Mr.  Dufaur  and  the  deceased  between  the  night  of  the 
21st  and  the  morning  of  the  23d.  There  is  nothing  whatever  to  support 
the  account  given  in  the  allegation  of  what  is  said  to  have  passed  be- 
tween Mr.  Dufaur  and  the  deceased.  The  transaction  is  not  impossible ; 
it  would  not  be  an  irrational  transaction  ;  but  the  court  must  be  satisfied 
(considering  the  state  of  mind  of  the  deceased  prior  to  the  execution  of 
the  codicil) — that  it  was  his  own  act,  and  done  with  caution  and  delibe- 
ration, and  with  a  full  knowledge  of  the  effect  it  would  have  on  the 
disposition  of  his  property*  We  have  nothing  but  a  draft  prepared  by 
Mr.  Dufaur  in  his  own  handwriting  in  pencil,  and  delivered  to  Mr. 
Hewson  for  the  purpose  of  being  copied ;  and  the  knowledge  of  Mrs. 
Day,  and  Mr.  and  Mrs.  Clagett,  of  the  paper  from  which  the  codicil 
was  to  be  prepared  for  execution ;  and  it  remains  to  be  seen  whether,  in 
the  absence  of  proof  of  the  instructions  themselves,  the  manner  of  exe- 
cution is  sufficient  to  suppiv  this  defect  of  evidence.  What  are  the  facts  t 
The  parties  assembled  in  the  breakfast-room  go  up  stairs  into  the  room 
of  the  deceased,  who  was  sitting  in  his  chair  dressed,  and  Mr.  Hewson, 
(in  the  presence  of  Mrs.  Day  and  Mr.  Clagett)  said  to  the  deceased,  **I 
have  prepared  a  statement  in  compliance  with  the  request  of  Mr.  Dufaur» 
and  snail  I  read  it  to  you,  sir?"  He  goes  on  to  say,  ^'the  deceased 
signified  his  wish  that  I  should  read  it  to  him  by  nodding  his  head  in 
token  of  assent,  that  being  his  usual  mode  of  signifying  assent ;  I  then 
read  the  codicil  to  the  deceased  in  the  presence  of  the  doresaid  parties. 
I  read  the  same  as  distinctly  and  clearly  10 1  was  able,  and  the  deeeaaad 
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appeared  to  pay  great  attentioD  to  it  Having  completed  the  perusal  of 
the  document,  I  asked  the  deceased  if  that  (meaning  thereby  the  said 
codicil)  was  his  wish,  and  he  then  answered, '  Yes,'  firmly  and  distinctly; 
and  havinff  so  done,  the  producent  asked  him  if  he  would  execute  it,  or 
rather  said,  '  Now,  Mr.  Day,  you  can  make  your  mark  to  this.'  Upon 
which  the  deceased,  in  rather  an  irritable  tone  and  manner,  said, '  Why 
make  my  mark  T — why  should  I  not  sign  my  name  V  And  deceased 
then  himself  called  Mrs.  Day  to  bring  his  desk,  which  she  did,  and  the 
paper  being  placed  thereon,  she,  as  was  her  usual  custom,  guided  the 
deceased's  nand,  and  he  signed  the  codicil.  I  have  no  recollection  what- 
ever of  there  being  any  seal  af&xed  thereto ;  I  have  no  recollection 
either  of  any  alteration  being  made  by  the  producent  or  myself,  or  any 
one  else,  in  the  attestation  clause,  in  consequence  of  the  deceased  having 
signed  his  name  instead  of  making  his  mark ;"  (but  the  witness  Barton 
says  there  was)  "  nothing  whatever  was  said  by  the  deceased  as  to  de- 
claring the  paper  to  be  a  codicil  to  his  will,  or  publishing  it  as  such, 
neither  did  ue  go  through  any  form  of  sealing,  nor  did  he  request  any 
persons  to  attest  the  execution  thereof.  I  remember  that  1,  Mr.  Clagett, 
and  Fanny,  Mrs.  Day's  maid,  did  sisn  our  names  as  witnesses ;  but  when 
the  latter  came  into  the  room,  or  during  what  part  of  the  transaction 
she  was  there,  I  cannot  recollect.  I  remember  that  Mr.  Dufaur  asked 
us  three  to  sign  our  names  as  witnesses,  and  that  we  did  so  in  the  pre- 
sence of  the  deceased,  in  testimony  of  our  having  been  present  at  the 
due  execotion  of  the  codicil  by  the  deceased."  This  is  the  account  given 
by  this  gentleman  aa  to  the  execution  of  the  instrument ;  that  he  told 
the  deceased  that  he  had  prepared  a  codicil  at  the  request  of  Mr.  Dufaur, 
and  asked  him  whether  he  stiould  read  it ;  that  the  deceased  nodded  by 
way  of  assent ;  that  he  read  it  over  clearly  and  distinctly ;  and  tKe 
deceased,  when  asked  whether  it  was  his  wish,  said,  '*  Yes,"  firmly  and 
distinctly ;  and,  according  to  the  account  of  Mr.  Hewson,  when  he  was 
told  that  he  might  make  his  mark,  the  deceased  said,  in  an  irritable 
manner,  **  Why  should  I  not  sign  my  name  ?"  But  here  is  qot  a  single 
expression  from  the  deceased  as  to  recognizing  the  contents  of  the  codi- 
cil. No  doubt,  if  the  instrument  had  oeen  read  over  to  any  one  of 
unimpeached  capacity,  it  would  be  sufficient  to  supply  the  want  of 
instructions.  But  the  question  is,  whether,  in  the  state  of  the  deceased, 
there  was  a  sufficient  knowledge  of  the  contents  of  the  instrument, 
when  we  consider  what  followed  afterwards,  and  the  state  of  mind  in 
which  the  deceased  was  I  It  is  to  be  observed,  t(^at  the  deceased  had, 
between  the  10th  of  September  and  this  day,  three  silent  fits;  that  he 
had  been  visited  during  this  time  bv  Dr.  Clutterbuck,  as  well  as  other 
medical  attendants ;  and  that  Dr.  Clutterbuck  states,  that  though  he  was 
clear  for  about  a  quarter  of  an  hour  or  twenty  minutes,  the  duration  of 
this  period  decreased  at  each  visit,  and  that  on  the  20th  the  letter  was 
written  to  Mr.  Bull,  showing  a  confusion  in  the  deceased's  mind  and 
memory,  which  was  so  accurate ;  it  is  impossible,  therefore,  that  this 
evidence  can  supply  the  want  of  instructions,  the  instructions  being  taken 
down  by  the  person  who  is  benefitted  by  the  codicil,  without  any  com- 
munication between  him  and  the  deceased  on  the  subject  of  a  will 
proved  by  any  person  who  heard  any  part  of  it ;  which  the  deceased 
does  not  recognize  by  a  single  syllable  implying  a  knowledge  of  the  con- 
tents of  the  instrument.  It  is  true  the  instrument  was  read — ^merely 
readi  bat  the  deceased's  loss  of  s^ht  made  this  absolutely  necessary ; 
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and  though  the  family  knew  of  and  assisted  in  the  execution  of  the  itt^  * 
strutnent,  which  they  might  have  interfered  to  prevent  if  inrproperl^ 
obtained,  the  deceased's  mind  had  been  running,  according  to  the  testi* 
mony  of  Barton,  on  the  subject  of  new  wills  and  the  alteration  of  hiv 
wiU.  The  account  given  by  Barton  of  the  transaction  does  not  show 
any  material  difference  from  the  account  of  Mr.  Hewson.  She  was  not 
in  the  room  during  the  whole  time — she  left  it  on  their  entering,  accord- 
ing to  custom,  and  returned  to  look  after  the  fire,  or  for  some  other  pur- 
pose, and  she  overheard  a  part  of  the  codicil  read,  and  she  confirms  the 
account  given  by  Mr.  Hewson  as  to  the  effect  of  the  paper  which  was 
read  by  him  to  the  deceased. 

Now  what  is  the  statement  given  by  Mr.  Hewson  and  Barton  as  to 
the  condition  in  which  the  deceased  had  been  ?  Mr.  Hewson  says  he 
cannot  depose  that  the  deceased  was  at  and  during  the  time  of  the  tran- 
saction of  sound  mind,  memory  and  understanding ;  "  that  is  not  of 
perfectly  sound  mind,  memory  and  understanding ;  he  was  evidently 
labouring  under  a  state  of  irritability,  not  violent,  but  still  different  from 
his  natural  character ;  there  was  also  a  sullenness  about  him,  and  though 
the  distinction  is  a  very  nice  one,  I  should  say  that  he  did  understand 
what  he  said  and  did,  and  what  was  said  to  him,  and  that  he  knew  what 
he  was  about ;  and  I  form  that  opinion  from  the  circumstance  of  his 
assent  to  my  reading  the  paper  to  him  when  I  inquired  of  him  ^f  I  should 
do  so,  and  also  from  his  observation  about  signing  his  name  thereto,  in- 
stead of  making  his  mark ;  but  even  that  was  done  in  an  irritable  man- 
ner, and  I  knew  that  the  nature  of  his  disease  was  such  that  his  mind 
was  f ecessarily  weakened,  and  I  do  not  consider  that  at  the  time  of 
executing  the  said  codicil  the  deceased  was  capable  of  making  and 
executing  a  codicil  to  his  will,  or  of  doing  any  serious  act  requiring 
thought,  judgment,  and  reflection,  his  manner  was  so  entirely  distinct 
from  his  natural  manner.  He  was  on  this  occasion  in  a  highly  irritable 
state,  whereas  his  natural  manner  was  peculiar  for  his  cool,  calm,  and 
deliberate  mode  of  transacting  any  business  of  such  Kke  importance.'^ 
And  this  agrees  very  much  with  the  general  character  of  the  deceased 
given  by  oUier  witnesses  in  the  caiise. 

Now,  according  to  this  gentleman's  account,  he  was  not  entirely  free 
from  the  effects  of  the  disorder  under  which  he  was  labouring;  it 
appears  that  his  manner  was  irritable,  and  Mr.  Hewson  says  that  he 
was  in  an  irritable  state,  different  from  his  natural  manner,  which  was 
cool,  calm  and  delibei^te.  Then,  can  1  sav  that  the  deceased  was  free 
from  the  effects  of  the  disorder  under  which  he  laboured — that  disorder 
being  an  attack  on  the  brain,  which  was  proved  by  the  results  on  the 
12th  and  17th,  and  by  the  aberrations  which  the  deceased  on  other  occa- 
sions so  clearly  showed  ?  The  witness  Barton  is  of  a  contrary  opinion 
to  Mr.  Hewson.  She  says — after  having  stated  that  Mrs.  Day  guided 
the  deceased's  hand,  and  that  he  repeated  words  of  publication — that 
she  looked  at  Mr.  Hewson  *^  for  the  purpose  of  ascertaining  from  him 
whether  she  ought  to  sign  the  paper  or  not.'*  She  says — "  I  did  not 
ask  him  in  direet  terms,  '  Am  I  to  sign  this  V  but  I  looked  at  him  and 
caught  his  eye,  and  pointed  to  the  paper,  or  placed  my  finser  on  it  where 
I  supposed  I  was  to  sign  my  name,  and  Mr.  Hewson  then  said, '  Yes, 
sign  it  there;'  and  I  md  sign  it.  I  feel  not  any  hesitation  in  deposing 
that,  throughout  the  whole  of  the  time  of  the  circumstances  occurring 
of  which  I  have  deposed,  the  deceased  perfectly  well  knew  what  he  was- 
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aboaty  what  he  said;  and  did  and  what  was  said  in  his  presence.  He 
coald  not  know  all  that  was  done  because  of  his  blindness.  During  all 
the  time,  I  do  consider  that  he  was  of  sound  mind,  memory,  and  under- 
standing; being  in  constant  attendance  upon  him,  I  had,  according  to  my 
own  idea,  an  accurate  knowied^  of  the  state  of  his  mind,  and  I  do 
repeat,  that  during  aH  the  time  of  the  business  of  this  said  paper  going 
on  he  was  quite  himself,  and  that  during  such  time  he  was  fully  capable 
of  making  and  executing  a  codicil  to  his  will,  or  of  doing  any  other 
serious  or  important  acC  Now  nothing  certainly  can  be  stronger  than 
the  evidence  of  this  witness  as  to  the  state  and  capacity  of  the  deceased ; 
but  unfortunately  she  does  not  give  to  the  court  a  single  circumstance  in 
addition  to  what  had  been  stated  by  Mr.  Hewson,  that  the  deceased 
sodded  assent,  and  showed  an  alacrity  to  sign  the  paper  (if  he  had  acted 
so  with  the  former  papers,  it  ivould  have  been  a  circumstance  of  impor- 
tance ;)  he  does  show  an  alacrity  contrary  to  his  usual  habit  (with  the 
codicils  of  the  2nd,  Srd,  and  10th  September)  not  to  make  his  mark, 
but  in  an  irritable  manner  he  said,  ^  Why  should  I  not  sign  my  name  to 
the  paper  t^  But  Barton j  I  say,  gives  the  court  no  account  of  any  cir- 
cumstances from  which  the  court  might  judge  for  itself  what  was  the 
state  and  condition  of  the  deceased,  and  come  to  a  conclusion  as  to  the 
state  of  his  mind  when  the  execution  of  the  codicil  took  place,  not  one 
sellable  of  conversation  occurs  between  her  and  the  deceased  during 
the  morning  of  that  day,  nor  does  she  overhear  any  conversation  between 
the  deceased  and  Mr.  Dufaur,  when,  as  represented,  the  instructions  for 
the  codicil  were  taken  down  in  pencil  by  him.  There  are  the  circum- 
stances of  reading  over  to  a  person  of  fluctuating  and  doubtful  capacity, 
and  of  his  calling  for  the  writing  desk,  and  his  alacrity  to  sign  the  instru- 
ment which  had  been  read  to  nim ;  but  there  is  not  one  syllable  from 
which  the  court  can  come  to  a  conclusion  that  he  perfectly  knew  the 
contents  of  the  instrument 

The  court  having  nothing  else  before  it — ^nothing  preparatory  to  the 
execution  of  the  codicil,  let  us  see  the  account  which  is  given  of  what 
occurred  immediately  after.  Barton  states  that  the  deceased,  immedi- 
ately after  the  execution  of  the  codicil,  and  before  Mr.  Clagett  and  Mr. 
Hewson  left  the  room  began  to  give  directions  to  Mr.  Clagett  respect- 
ing some  game  which  he  was  to  bring  down  from  London.  The  de- 
ceased liv^  principally  upon  game,  and  always  ordered  it  himself,  and 
it  was  generally  sent  down  once  or  twice  a  week.  He  desired  Mr. 
Clagett  to  make  memoranda  of  what  he  wanted,  and  I  remember  that 
he  ordered  pheasants,  and  either  Mr.  Hewson  or  Mr.  Clagett  told  him 
they  were  not  in  season ;  but  he  still  insisted  upon  having  it  written 
down,  and  he  directed  the  memorandums  to  be  written  part  in  ink  and 
part  in  pencil,  and  kept  on  ffiving  so  many  orders,  that  ne  detained  the 
carriage  at  the  door  lor  half  an  hour  or  more;  and  from  the  manner  in 
which  he  gave  the  orders  to  Mr.  Clagett,  and  his  repeating  the  same 
directions  over  and  over  again,  I  should  say  the  deceased  was  not  at 
such  time  of  sound  mind,  memory  and  understanding ;  for  I  remember 
saying  to  Mr.  Hewson,  in  reference  to  the  difference  in  his  manner 
during  the  time  of  his  giving  those  directions  and  what,  it  had  been  whilst 
executing  the  paper, '  See  how  soon  he  goes  oil  again !'  '*  So  that 
immediately  on  tne  completion  of  the  instrument  the  deceased  gave 
incoherent  instructions  to  Mr.  Clagett,  which  he  wrote  down,  (the 
paper  has  not  been  preserved,)  which  leads  her  to  the  belief  that  be  was 
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not  at  the  time  in  ft  ttate  of  capacity  to  execute  a  will«  Mr.  Hewson 
deposes  to  the  same  efiect,  ana  Mr.  Ciaj^tt  who  was  present  on  the 
occasion,  has  also  deposed  to  the  same, effect,  though  the  court  cannot 
place  much  reliance  on  the  evidence  of  Mn  Clagetti  considering  the 
situation  in  which  he  is  placed,  and  his  relationship  to  the  family.  He 
has  not  been  examined  in  chief  in  support  of  the  pajf)er»  but  on  interrog- 
atories ;(a)  and  the  only  purpose  for  which  the  court  attends  to  Mr. 

(•)  Oo  \ht  fearth  ieatiM  of  Etftef  Term«  1817,  the  proctor  ton  Mr.  Dnfftur  hmng  prayed 
poblicatioii  withoat  ha?iiig  examined  Mr.  Clafett,  ooe  ef  Um  ettestiD^  witDeaeee,  Uie  prodor 
^  the  ezecaton  prayed  a  moftition  agaioit  Mr.  Ckgett,  in  order  to  nia  beiog  produced  ier 
the  parpoee  of  being  croae«ezamiiied  od  behalf  of  the  execatora. 

Lutkingtan  and  I'HehM  ibr  the  execiitorB.-.-A  party  Who  proposndi  a  teatiraeiitary  paper, 
ii  bound  to  produce  all  the  atteetuig  witneaaee  to  iiich  paper,  and  abonld  he  decline  to  examine 
them  himeelfl  they  must  at  least  be  prodeoed  lor  the  purpoee  of  croea-examination  by  the  other 
party. 

In  this  case  it  u  said  Mr.  Cls^tt  is  interested,  as  he  is  the  hoshend  of  the  deeeased'e 
daughter,  but  if  he  has  any  interest  at  all  in  the  question,  it  is  against  the  codicil ;  the  interest, 
tiiereibre,  is  the  wrong  way,  fend  Mr.  Dufsur  having  choeen  him  as  his  witness,  cannot  be 
excused  from  producing  him.  Were  a  party  at  liberty  not  to  produee  a  witness  under  such 
circumstance,  ?ery  important  evidence  might  be  shut  out. 

Tke  King*9  Advoeaii  and  AddaiM  oontra<-^The  prayer  of  the  other  putty  cornea  to  thk, 
tliat  they  may  be  allowed  to  cross^xamine  Mr.  Ctagett,  whom  they  cannot  produce  as  a  witr 
ness,  he  being  interested  to  support  their  case  against  the  codioiL 

Sia  Herbcrt  JxNNxa. 

But  should  Mr.  Clagett  not  be  produced,  yon  wiU  bate  the  benefit  of  his  beEug  a  sabacribed 
witness  to  ]^our  oodiai[-<withoot  his  being  examined  at  all,  as  the  other  pairtiee  eaimot  produoe 
him  as  a  witness. 

Tke  King*8  Advocate. — tf  they  were  to  produce  him  it  might  be  questionable  whether  we 
oould  object  to  his  examination. 

In  the  oourts  of  law  one  of  the  attesting  witneesei  alone  would  be  suffleieDt— and  although 
it  is  the  general  rule  in  chancery  that  all  the  attesting  witnesses  shall  be  examined,  still  that 
rule  b  aubject  to  exception,  and  in  the  late  case  of  Tatkam  ▼.  Wright,  (3  Russ.  dt  Mylne,  I,) 
in  an  issue  from  that  court,  the  party  who  set  Up  the  will  did  not  examine  the  whole  of  the 
witnesess. 

How  is  Mr.  Clagett  situated?  He  ia  the  husband  of  the  next  ef  kin,  and  is  luteresled  to 
aupport  the  will  against  this  codicil,  and  to  compel  hii  production  would  be  smothering  the 
course  of  justice. 

Luskington,  in  reply.«^This  ii  the  first  time  that  an  objecUoB  has  been  taken  to  produdng 
an  attesting  witibess.   • 

The  case  of  Ihikam  ▼.  Wright  is  mainly  distinguished  from  thie— that  was  a  question  aa  lo 
an  issue,  and  according  to  the  proceedings  in  chancery  the  attesting  witnesses  aire  examined 
there  befbre  the  issue  is  directed— therefore  the  court  knows  what  the  witneases  have  sworn; 
and  that  was  not  the  case  of  a  devisee  filing  hie  bill  to  hare  the  will  established,  but  it  was  a 
proceeding  by  the  heir-at-law*  But  the  witnessee  there  had  been  examined,  and  the  other 
party  might  himself  have  examined  the  witness  on  the  trial  of  the  issue-— in  this  case  we 
cannot  produce  Mr.  Clagett,  which  also  ibrms  a  distinction  fipom  that  of  Tatham  ▼.  Wri^hL 

We  submit  that  the  wier  side  have  not  ahown  an  exception  to  the  general  rule,  and  if  they 
were  excused  fi-om  producing  the  witness,  the  same  thing  may  be  done  in  every  case  which 
comes  before  the  court 

Sir  HERBKaT  Jennee. 

The  present  is  an  application  to  compel  the  production  of  Mr.  Clagett,  one  of  the  subscribed 
witnesses  to  a  codioil  propounded  by  Mr.  Du&ur,  in  order  that  he  may  undergo  crosanixami- 
DatioQ. 

It  cannot  be  denied  that  the  general  rule  of  the  court  is  that  a  party  propounding  an  instru- 
ment must  produce  all  the  attesting  witnesses  to  that  instrument — if  not  to  examine  them 
himself,  still  in  order  that  they  may  be  cross-examined  by  the  other  perty ;  and  the  question  is, 
whether  thaprosent  ease  forms  an  exception  to  that  general  rule  ?  for  although  the  general 
rule  ia  as  I 'have  atated,  still  there  may  be  exceptions.  It  is  said  that  to  compel  the  produetion 
of  this  witness  would  be  defeating  the  enda  of  justice — but  so  ftr  from  the  production  of  this 
witness  being  detrimental  to  justice,  I  think,  oo  the  contrary,  that  his  non-production  would 
cause  injustice,  for  the  party  propounding  the  codicil  would  then  have  an  advantage  to  which 
he  could  not  be  entitled ;  but  if  the  witness  be  produced,  the  question  will  then  arise  as  to  hia 
credibility,  because  a  witness  by  atteating  an  instrument  does,  to  a  certain  extent,  pledge  him- 
self that  the  transaction  is  a  proper  ooe. 
It  is  said  thaAit  ietobepreMimedthatthswitiMae  wiUnotittppoithisows  sol,biitiiotmoro 
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Clagett's  evidence  is  to  explain  the  motive  on  which  he  acted  in  lending 
any  assistance  to  the  execution  of  the  codicil,  for  it  is  certainly  an  ex- 
traordinary circumstance  that  neither  Mrs.  Day,  nor  Mr.  or  Mrs.  Clag- 
ett  offered  any  impediment  to  the  execution  of  this  codicil. 

What  are  the  tacts  deposed  to  by  Mr.  Clagett  as  to  the  motives 
which  induced  him  to  attest  the  execution  of  the  codicil?     Wh^,  they 
are  these.    That  the  deceased  was  a  person  impatient  of  contradiction ; 
that  what  was  to  be  done  must  be  done  immediately  without  delay  or 
remark  ;  that  he  was  in  the  habit  of  dictating  to  persons  what  was  to 
bo  written  down,  and  it  was  immediately  taken  down  on  paper,  and  that 
be  had  done  this  on  very  many  occasions  (on  the  24th  September,  two 
days  after  this  transaction,  there  are  some  directions  with  respect  to 
alterations  of  his  will :)  that  he  consented  to  do  so  on  all  occasions,  and 
8ome  of  these  papers  have  been  produced,  and  they  contain  most  incon- 
sistent and  inconerent  directions ;  that  in  consequence  of  this,  and  of 
the  deceased's  habits,  he,  from  a  consideration  of  the  delicacy  of  his 
situation  consented  to  witness  this  alteration  of  the  will,  Mrs.  Clagett 
having  learned  from  Mr.  Foote,  with  respect  to  the  deceased's  capacity* 
and  with  respect  to  any  transactions  in  regard  to  testamentary  acts ; 
and  acordinff  to  the  evidence  of  Mr.  Foote,  he  had  expressed  to  Mr. 
Clagett  in  a  fetter  which  is  not  produced,  (it  having  been  destroyed,) 
that  in  the  then  state  of  the  deceased,  any  act  of  busmess  he  might  per* 
form  might  be  set  aside  by  the  evidence  of  himself,  Dr.  Clutterbuck,  and 
Mr.  Hewson,  as  they  were  satisfied  he  was  not  in  a  state  to  transact 
business.    It  appears  from  the  evidence  of  Barton  and  Hunt,  that  on 
many  occasions,  when  the  deceased  was  in  a  state  of  wandering  and 
aberration,  he  gave  orders  which  were  inconsistent  and  incoherent,  and 
which  were  not  possible  to  be  obeyed ;  but  they  pretended  to  obey,  and 
when  the  orders  were  dictated  and  taken  down  in  writing  the  deceased 
was  satisfied  with  it  Therefore,  when  Mr.  Clagett  says  that  what  he  did 
was  under  the  impression  that  the  act  would  have  no  validity,  and  was 
consistent  with  the  practice  of  the  servants  and  others  about  the  de« 
ceased,  it  furnishes  a  reasonable  ground  for  assisting  in  the  execution 
of  the  codicil,  on  the  supposition  that  the  deceased  was  in  that  state  thai 
it  could  not  give  efiect  and  operation  to  the  paper.    He  says  he  was 
taken  b}'  surprise,  and  when  he  did  it  he  was  inclined  not  to  have  done 
it,  but  he  haa  no  means  of  opposing  and  preventing  the  execution  of  the 
paper.    Mr.  Hewson  says  he  thought  it  a  manner  of  minor  importance* 
as  it  was  only  the  appointment  of  M.  Dufaur  to  be  an  executor.    Mr. 
Hewson  was  of  opinion  that  the  act  was  not  of  importance;  but  the 
making  Mr.  Dufaur  an  executor  and  trustee  might  be  productive  of 
very  important  consequences.   But  be  that  as  it  may,  the  court  is  to  judffo 
for  itself,  not  with  reference  to  the  understanding  of  Mrs.  Day,  and  Mr, 
and  Mrs.  Clagett,  nor  from  anything  they  may  have  understood,  they 
not  being  acquainted  with  business.    Mr.  Clagett  thought  he  had  acted 

■oin  this  than  any  other  OMt,  where  a  party  daclines  toenmina  hia  attafting  witnait,  and  in 
thifl  respect  the  present  ease  differs  fioni  that  of  TUham  v.  Wright  cited  in  the  arrament,  for 
tiiere  the  pu^  could  see  what  the  eridence  of  the  witness  wooui  be,  as  he  had  already  been 
examined  In  Chancery.  I  am  of  opinion  that  I  must  direct  Mr.  Ckfett  to  appear  for  the  pur- 
pose of  undergobg  cross-eaminalioQ,and  the  more  ao,  becaose  the  other  party  cannot  jprodoce 
this  fentleman  as  a  witnesi,  he  being  ineompetent ;  and  althoogh  the  c6anael  on  behalf  of  Mr. 
Dofiiiir  say  they  wooU  not  object  to  the  prodnctioo  of  Mr.  Clagett  as  a  witness  against 
the  oodicil,  still  as  be  would  be  in  law  an  inoompetsnt  witness,  the  eoort  would  not  allow  it 
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for  the  best  in  what  he  did,  for  the  reasons  he  has  assigned,  which  line 
sufficient  to  satisfy  the  court. 

The  act  being  performed,  and  being  known  to  the  family,  was  com- 
municated to  Mr.  Simpson,  and  on  the  34th  of  September  Mr.  Simpson 
visited  the  deceased,  and  at  this  time  a  paper  of  instructions  was  taken 
down  from  his  dictation,  which  shows  that  he  was  then  in  a  state  of 
utter  incapacity  to  execute  a  testamentary  paper,  or  to  do  any  other  act 
of  business.  But  nothing  is  said  to  come  from  the  deceased  with  refe- 
rence to  the  appointment  he  had  made.  Looking  to  the  observations  of 
the  deceased  with  respect  to  the  codicil  of  the  10th  September,  which 
was  frequently  alluded  to  by  him,  expressive  of  his  satisfaction  with  that 
codicil,  and  considering  that  it  was  made  in  consequence  of  a  previous 
intention  declared  by  the  deceased  to  make  a  further  provision  for  his 
illegitimate  children,  and  the  care  and  attention  of  the  deceased  in  the 

E reparation  and  execution  of  the  instruments  for  carrying  the  bulk  of 
is  intentions  into  elSect  (I  mean  the  will  and  codicil  of  May  1634,)r  I 
cannot  say  that  the  manner  of  his  giving  to  Mr.  Dufaur  as  he  is  said  to 
have  done,  instructions  for  this  codicil  is  a  circumstance  which  argues 
a  sound  mind,  or  calm  consideration  and  deliberation  on  the  part  of  the 
deceased.  There  could  have  been  nothing  improper  io  the  deceased's 
avowing  what  he  had  done,  though  no  previous  intention  had  been 
expressed  of  making  this  important  alteration  in  his  will. 

There  had  been  no  diminution  of  confidence  in  his  executors,  for,  the 
persons  whom  on  the  10th  of  September,  he  consulted  or  wished  to 
consult,  as  to  the  testamentary  act  of  that  date,  were  Mr.  Simpson  and 
his  son  Mr.  John  Simpson.  Mr.  Finder  Simpson  saw  him  first  on  the 
10th  of  September,  and  Mr.  John' Simpson  afterwards;  and,  as  far  as 
the  court  is  able  to  trace,  there  was  no  diminution  of  confidence  on  the 

Eart  of  the  deceased  towards  any  of  the  gentlemen  who  had  been  selected 
y  himself  for  the  purpose  of  canying  his  intentions  into  execution. 
What  had  been  the  conduct  of  the  deceased  when  he  appointed  an  addi- 
tional executor  in  his  will  of  1834  ?  He  consulted  with  Mr.  Simpson 
as  to  the  addition  of  a  third  person,  and  as  to  whether  the  person  was  a 
proper  one,  and  his  expression  is  remarkable ;  ''he  should  like  to  have  a 
person  who  would  dovetail  in  with  Mr.  Simpson ;"  that  is,  whose  views 
were  the  same,  and  who  would  act  in  concurrence  with  him ;  therefore 
there  was  not  anything  like  want  of  confidence  or  distrust  on  the  part 
of  the  deceased  towards  him.  Here,  however,  without  anything  having 
been  said  to  either  of  the  executors  whether  it  was  agreeable  to  them  to 
act  in  concert  with  Mr.  Dufaur,  or  whether  it  was  likely  that  Mr.  Dufaur 
would  coincide  with  them,  which  may  or  may  not  be  possible,  this 
eenileman  is  added  to  the  number  of  the  executors.  It  is  said  that 
It  is  probable  that  the  deceased  had  conceived  some  degree  of  dis- 
approbation against  Mr.  Finder  Simpson  and  Mr.  John  Simpson ;  but 
there  was  no  appearance  of  any  want  of  confidence  towards  Mr.  John 
Simpson  on  the  10th  or  lith  September,  or  on  any  other  occasion. 
But  without  one  syllable  being  said  to  these  gentlemen,  or  any  subse- 
quent recognition,  Mr.  Dufaur  is  placed  in  the  important  situation  of  an 
additional  executor  (not  expressly  a  trustee,  but  it  is  said  that  that  is 
implied,)  to  carry  the  will  into  effect  along  with  these  gentleman,  the 
deceased  being  uncertain  whether  they  would  act  in  concurrence  with 
him  or  not    Nothing  would  have  been  more  natural  than  for  the  de- 
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eeaffed  to  have  consulted  these  gentlemen  whether  they  would  act  with 
him  or  not 

But  the  deceased  was  communicated  with  afterwards,  and  yet  no 
reference  was  made  to  this  codicil.  Certainly  it  is  somewhat  extraor-^ 
dinary,  that  when  it  was  known  to  Mr*  Dufaur  that  Mn  John  Simpson^ 
in  their  interviews  of  the  26th  and  29th  September,  expressed  an  opinion 
as  to  the  invalidity  of  the  codicil,  he  did  not  require  that  the  deceased 
should  be  asked  with  respect  to  it ;  and  it  is  also  extraordinary  that 
some  inquiries  should  not  have  been  addressed  to  the  deceased  by  those 
about  him  with  respect  to  the  transaction,  whether  he  h^d  executed  the 
codicil  or  not.  But  so  it  is :  neither  Mr.  Dufaur  who  was  appointed  an 
executor,  nor  any  part  of  the  family,  asked  the  deceased  anv  thingwith 
respect  to  this  codicil,  and  the  deceased  on  his  part  was  silent*  There 
is  nothing  whatever  to  confirm  the  instructions  given  by  the  deceased 
according  to  the  alleffation  of  Mr.  Dufaur,  on  the  very  morning  the 
codicil  was  prepared  for  execution.  No  person  heard  the  conversation 
between  the  deceased  and  Mr.  Dufaur.  The  instructions  were  taken  in 
the  handwriting  of  Mr.  Dufaur,  and  Mr.  Dufaur,  not  thinking  it  right 
that  the  codicil  should  be  in  his  writing,  gave  tlie  instructions  to  Mr. 
Hewson  to  copy ;  but  Mr.  Dufaur,  as  a  solicitor,  shoukl  have  been 
more  careful,  and  should  have  placed  himself  in  a  condition  to  prove 
circumstances  with  respect  to  the  deceased's  mind  and  capacity. 

I  must  not  be  understood  to  convey  any  opinion  as  to  Mr.  Dufaur's 
having  committed  anything  like  a  fraud.  I  have  no  right  to  say  that  he 
has  been  guilty  of  anything  of  the  kind.  It  is  very  possible  that  every 
thing  pleaded  bv  Mr.  Dufaur  may  be  true ;  and  if  he  had  proved  it  by 
evidence,  it  might  have  been  sufficient  to  satisfy  the  court  that  the  codicil 
was  the  act  of  the  deceased,  notwithstanding  there  was  no  previous 
declaration  and  no  subsequent  recognition.  But  there  is  no  evidence  to 
satisfy  me  that  this  was  the  intention  of  the  deceased ;  I  have  not  the 
benefit  of  any  fact  before  me,  I  do  not  mean  to  say  that  the  deceased 
himself  was  not  capable  of  originating  such  a  codicil,  or  capable  of 
expressing  himself  in  the  manner  stated  in  the  allegation  of  Mr.  Dufaur; 
but  I  have  no  evidence  to  show  that  he  did ;  the  only  evidence  before 
the  court  with  respect  to  the  execution  is,  that  it  was  read  over  Without 
one  syllable  being  said  by  the  deceased  with  reference  to  the  contents 
of  the  instrument  read;  and  seeing  the  fluctuating  state  of  the  deceased's 
capacity  during  the  very  time  it  was  read — for  immediately  afterwards 
he  relapsed  into  a  state  of  incoherency  and  inconsistency y—1  say  I  am 
not  satisfied  in  my  owti  mind  (and  that  is  the  whole  extent  to  which  the 
court  goes)  that  the  deceased  did  intend  that  this  codicil  should  be  carried 
into  e^ect  in  connection  with  the  instrument  he  had  previously  made^ 
and  (as  far  as  the  court  can  &id)  adhered  to  up  to  the  period  of  the  exe< 
cution  of  this  codicil,*that  is,  that  the  three  gentleman  named  in  the  will 
should  manage  the  whole  of  his  affairs  after  his  death* 

I  do  not  say  any  thing  as  to  the  manner  in  which  the  opposition  to 
this  codicil  has  been  conducted.  I  think  it  was  the  bounden  duty  of 
the  executors  to  take  the  opinion  of  the  court  as  to  the  validity  of  this 

Gper;  and  it  is  but  justice  to  say,  with  regard  to  Mr.  John  Simpon  and 
r.  Finder  Simpson,  that  I  see  no  reason  why  they  should  feel  greater 
animottty  to  Mr.  Dufaur  than  Mr.  Underwood  and  Mr.  Croft. .  I  see  no 
reason  wh v  Messrs.  Underwood  and  Croft  should  not  be  as  much  against 
this  codicil  as  Mr.  Pioder  Simpson  and  Mr.  John  Simpson*    I  think  it 
Vol.  VI.  63 
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was  the  bounden  duty  of  the  executors  to  take  the  opinion  of  the  cfoorl 
as  to  this  paper,  and  if  they  were  of  opinion  that  the  codicil  could  not 
stand  under  the  circumstances  in  which  it  was  made,  they  were  justi- 
fied  in  opposing  the  paper,  not  as  improperly  or  fraudulently  obtained, 
though  if  they  believed  that  Mr,  Dufaur  had  not  conducted  himself  with 
perfect  propriety  towards  the  deceased,  and  on  that  ground  declined  to 
act  with  him,  I  see  no  reason  why  they  should  not  oppose  the  codiciU 
and  conduct  themselves  as  they  have  done.  But  when  it  is  suggested 
that  Mrs.  Day  has  no  interest  to  oppose  Mr.  Dufaur,  and  that  no  person 
has  an  interest, but  Mr.  John  Simpson,  or  "cares  a  .pinch  of  snuff" 
whether  the  codicil  is  established  or  not,  1  must  say  that  the  executors 
were  perfectly  justified  in  opposing  the  codicil,  there  being  as  much 
doubt  whether  it  was  the  intention  of  Mr.  Day  to  add  to  the  number  of 
his  executors  as  to  add  Mr.  Dufaur,  considering  the  probabilities  of  the 
case,  the  great  caution  of  the  deceased  when  he  added  Mr,  Croft  to  the 
number,  to  ask  whether  the  person  he  appointed  would  dovetail  with 
Mr.  Simpson  or  not,  showing  how  anxious  he  was  as  to  the  best  mode 
of  carrying  his  intentions  into  effect. 

Under  all  the  circumstances  of  the  case,  I  am  of  opinion,  not  that 
there  has  been  fraud  here,  but  that  there  is  a  defect  and  failure  of  proof; 
that  I  cannot  come  to  the  conclusion  on  this  evidence  that  there  is  suffi- 
cient to  satisfy  the  requisites  of  the  law.  Mr.  Dufaur  was  himself 
present  at  the  execution  of  the  codicil.  If  Mr.  Dufaur  had  suggested, 
as  he  ought  to  have  done,  that  under  the  circumstances  of  his  being  the 
person  benefitted  by  the  codicil,  and  the  instructions  being  in  his  hand- 
writing, that  he  should  withdraw  from  the  room,  and  questions  should 
be  addressed  to  the  testator  as  to  whether  he  knew  the  contents  of  the 
instrument,  and  whether  it  was  in  accordance  with  his  wishes  and 
intentions,  as  it  was  supposed  to  be,  the  case  would  have  worn  a  difier- 
ent  aspect :  but  no  questions  are  suggefsted — all  passes  in  dumb  show> 
as  far  as  the  deceased  is  concerned,  with  the  exception  only  of  what  he 
said  about  signing  his  name,  and  another  exception  of  his  asking  for  the 
desk. 

On  the  whole  case,  I  am  of  opinion  that  there  is  a  failure  of  proof,  and 
I  pronounce  against  the  validity  of  the  codicil,  and  decree  probate  of 
the  will  and  four  other  codicils  to  the  executors. 


DE  BONNEVAL  against  DE  BONNEVAL.— p.  856. 

On  Petition. 


The  domicil  of  origin  continuei  until  aootber  is  acquired.  A  new  domicil  is  not  aoqaired  by 
residence  unless  it  be  taken  up  with  an  intention  of  abandoning  the  former  domicil. 

A  Frenchman  having  quitted  France  in  179S,  in  consequence  of  the  Revolution  in  that  oonnfry, 
and  having  resided  in  England  until  1814,  when  ho  returned  to  France,  and  from  that  time 
resided  occasionally  in  bom  countries,  held,  not  to  have  abandoned  his  original  domicil. 

The  validity  of  a  will  is  to  be  determined  by  the  law  of  the  country  where  the  deceased  was 
domiciled  at  his  death. 

Guy  Hbit ry  Du  Val,  Marquis  de  Bonneval,  the  deceased  in  this  case, 
died  in  Norton  street,  Fitzroy  square,  on  the  22d  September,  1836,  a 
bachelor,  without  a  parent,  leaving  the  Comte  de  Bonneval,  his  brother 
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by  the  wbole  blood,  and  the  Marquis  de  la  Jonquiere,  his  brother  by  the 
half  blood,  his  only  next  of  kin. 

He  left  a  will  in  the  English  language,  executed  in  England  on  the 
19th  of  December,  1814,  of  which  the  First  Lord  of  the  Treasury  for 
the  time  being,  his  nephew,  Guy  Charles  Oscar  du  Val,  Vicomte  de 
Bonneval,  Robert  Uerries  and  Olty well  Robinson,  Esquires,  were  ap- 
pointed trustees  and  executors. 

He  also  executed  a  further  will  in  France  on  14th  February,  1836t 
disposing  of  his  property  in  France  only,  and  confirming  his  will  made 
in  England. 

Probate  of  the  English  will  was  prayed  on  behalf  of  the  Vicomte  de 
Bonneval,  one  of  the  executors,  this  was  opposed  on  the  part  of  the 
Comte  de  Bonneval,  the  brother  of  the  deceased,  who  prayed  to  be 
heard  on  his  petition  in  objection  thereto :  the  act  on  petition  was  after- 
wards brought  in,  and  the  only  question  now  before  the  court  was* 
whether  the  Marquis  de  Bonneval,  the  party  deceased,  was  domiciled 
at  his  death  in  England  or  in  France  ? 

Lushingtcm  and  Haggairi  for  the  French  domicil. 

AddaiM  and  Curteis  contra, ' 

Judgment — Sir  Herbert  Jerner. 

This  question  comes  before  the  court  in  the  shape  of  an  act  on  peti- 
tion, respecting  a  will  of  the  Marquis  de  Bonneval,  dated  in  18149  the 
deceased  having  died  in  1836.  He  was  a  bachelor,  and  he  left  a  brother 
by  the  whole  blood,  and  a  brother  by  the  half  blood,  who  would  be  en- 
titled in  distribution  to  his  personal  estate  both  by  the  laws  of  France 
and  England,  if  he  died  intestate. 

THe  parties  before  the  court  are  Charles  Francois  Guy  du  Val,  Comte 
de  Bonneval,  the  brother  by  the  whole  blood,  and  Guy  Charles  Oscar  du 
Val,  Vicomte  de  Bonneval,  nephew  of  the  deceased,  who  would  be  en- 
titled to  a  benefit  under  the  will,  if  good  and  valid.  The  simple  question 
is,  whether  the  deceased  was  domiciled  in  France  or  in  this  country? 
On  that  point  it  will  depend  by  the  laws  of  which  country  the  validity 
or  invalidity  of  the  will  is  to  be  tried  :  for  it  is  now  settled  by  the  case 
of  Stanley  v.  Bernes,  (3  Hagg.  273,)  that  the  law  of  the  place  of  domi- 
cil, and  not  the  lex  loci  rei  sitcB,  governs  the  distribution  of  and  succession 
to  personal  property,  in  testacy  or  intestacy.  In  that  case,  the  question 
related  to  the  validity  of  certain  codicils,  disposing  of  property  in  this 
country,  and  it  was  decided  by  the  High  Court  of  Delegates,  that  if  the 
instrument  be  not  executed  according  to  the  law  of  the  domicil  of  the 
testator,  it  is  invalid.  As  far  as  1  am  aware  of  the  point  decided  in  that 
case,  it  was  held  thai  the  law  of  the  domicil  applies  to  questions  of  tes- 
tacy as  well  as  of  intestacy.  It  appears  that  my  learned  predecessor 
expressly  stated  the  question  in  that  case  to  be,  whether  a  British  subject, 
who  died  abroad  (Mr.  Stanley,  the  testator,  having  died  abroad,  after 
acquiring  a  domicil  in  Portugal,)  disposing  of  his  property  in  this  coun- 
try by  will,  must  make  it  according  to  British  law  or  foreign  law ;  a\id 
he  went  on  to  say,  that  if,  in  a  case  of  testacy,  the  lex  domicilii  applied, 
and  not  the  law  of  the  country  where  the  property  was  situated,  it 
would  operate  to  defeat  the  intention  of  the  testator ;  for,  he  observed : 
(p.  443,)  "  What  is  the  court  called  upon  by  the  opposer  of  the  codicil 
to  decide  7  That  it  is  invalid,  contrary  to  the  manilest  intention  of  the 
testator ;  that  intention  being  expressecl  in  an  instrument  duly  executed, 
according,  and  with  reference  to  the  law  of  this  country,  in  his  own 
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handwriting,  and  attested  by  three  witnesses."  The  Court  of  Delegate^"' 
having  reversed  the  sentence  of  the  Prerogative  Court,  it  follows  (though: 
no  reasons  are  given  by  the  court  for  its  decision)  that  the  two  codicils 
were  pronounced  against,  on  the  ground  that  they  were  not  executed 
according  to  the  law  of  Portugal,  where  the  testator  was  domiciled,  and 
that,  consequently,  this  court  must  hold  that  all  wills,  disposing  of  per- 
sonal property,  situated  in  this  country,  must  be  executed  according  to 
the  law  of  the  country  where  the  party  executing  the  instrument  was 
domiciled. 

The  facts  of  the  case,  as  set  fortii  in  the  act  on  petition,  and  affidavitSs 
on  both  sides,  are  these:  that  the  deceased,  Guy  Henri  du  Yal,  Marquis 
de  Bonneval,  died  at  the  age  of  71,  onthe^2d  September,  1836,  in  Nor- 
ton street,  Fitzroy  square;  that  the  will  in  question  is  made  in  the  English 
form,  and  was  executed  for  the  purpose  of  disposing  of  the  property  in 
England  alone,  being  confined  simply  to  that ;  that  he  also  made  a  wilU 
in  1826,  at  Paris,  by  which  he  disposed  of  his  property  in  France,  and 
that  he  thereby  institutes  the  Yicomte  de  Bonneval,  his  nephew  (son  of. 
the  party  before  the  court,  the  Comte  de  Bonneval)  sole  and  universal 
heir;  that  the  deceased  was  born  in  France,  in  1765,  of  French  parents, 
and  continued  to  reside  there  till  1798,  when  he  left  that  country  in  con- 
sequence of  the  Revolution ;  that  his  parents  were  of  high  rank,  and  he 
succeeded  to  estates  in  France,  and  was  President  a  Mortier  in  the 
Parliament  of  Normandy  9  that  on  his  leaving  France,  in  1792,  he  pro* 
ceeded  first  to  Germany,  and  afterwards  to  England,  and  continued  to 
roside  here  till  1814  or  1815,  during  which  time  he  received  an  allow- 
ance from  the  government  of  this  country,  as  a  French  emigrant ;  that 
on  the  return  of  the  Bourbons,  he  repaired  to  France,  and  it  is  stated  oa 
behalf  of  his  brother  (who  asserts  the  French  domicil,)  that  the  de- 
ceased went  to  France  in  1814,  and  that,  on  the  escape  of  Bonaparte 
from  Elba,  he  came  again  to  this  country,  but  returned  to  France  in 
1815 ;  that  from  1815,  (according  to  the  statement  of  the  brother,)  he 
continued  to  reside  in  France,  occasionally  visiting  this  country,  till 
1821,  when  he  became  entitled  to  certain  property  under  the  will  of  his 
aunt,  including  the  chateau  and  estate  of  Sequence,  in  the  district  of 
Rouen,  and  in  1883,  he  succeeded  to  part  of  the  estate  of  his  mother; 
that  from  1814  to  1827,  he  was  actively  engaged  in  the  settlement  of 
his  property  and  family  affairs  in  France ;  that  he  agreed  to  purchase  of 
his  orother  part  of  his  paternal  property,  which  had  been  confiscated 
under  a  decree  of  the  French  government,  and  to  part  of  which  property 
he  was  entitled.  It  is  further  stated,  that  in  the  deed  of  purchase  of 
these  estates  in  1827,  made  at  Paris,  the  deceased  is  described  as  ^  re- 
siding usually  at  the  chateau  of  Sequence,"  and  that  in  a  decree  of  the 
court  of  appeal,  at  Caen,  he  is  described  as  "  living  on  his  rents  and 
domiciliated  in  the  Commune  of  Sahurs,  district  of  Rouen."  The  act 
on  petition  goejB  on  to  state,  that  in  1825,  the  deceased  received  compen- 
sation as  a  French  emigrant  for  the  property  confiscated  at  the  Revolu- 
tion, and  that  from  1815  to  1821,  he  resided  on  his  property  in  France, 
and  took  up  his  domieil  in  the  chateau  of  Sequence,  and  maintained  it 
till  his  death;  that  from  1815  to  1821,  he  made  occasional  visits  to 
England,  and  in  1821,  he  took  a  house  in  Norton  street,  in  which  he 
resided  when  be  came  to  England,  but  that  such  visits  (which  is  not 
denied  by  the  other  side)  were  interrupted  for  several  years  together ; 
that,  in  18S4,  he  came  to  England,  but  with  the  intention  of  returning. 
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again  to  France ;  that  he  was  rated  as  proprietor  of  the  property  at 
Sequence,  to  the  electoral  contributions  of  the  district;  that  be  exercised 
his  political  rights  as  a  French  subject,  and  constantly  described  himself, 
and  was  described  in  lesal  proceedings,  as  domiciled  in  France,  and 
there  are  entries  in  the  Register  of  Mortgages  at  Rouen,  from  1827  to 
1636,  in  which  he  is  so  described ;  that  the  deceased  was  a  Marquis  of 
France,  and  by  the  will  of  1836,  disposing  of  his  property  in  France, 
he  directs  his  nephew,  out  of  certain  estates  in  France,  to  form  a  majo- 
rat, to  serve  as  an  endowment  to  the  title  of  hereditary  marquis,  granted 
to  their  ancestors  about  1680,  and  to  settle  the  same  upon  the  heirs  male 
of  their  name,  by  order  of  primogeniture  and  proximity  to  the  elder 
branch. 

These  are  the  grounds  upon  which  the  brother  contends  that  the  de- 
ceased was  domiciled  in  France,  and  consequently  that  the  validity  of 
the  will  must  be  determined  by  the  law  of  that  country. 
.  On  the  other  side,  it  is  alleged,  that -the  deceased  came  to  this  country 
in  1793,  and  that,  with  certain  exceptions,  he  ever  after  resided  here» 
down  to  the  time  of  his  death ;  that  m  June,  1814,  the  deceased  took 
the  lease  of  a  house  in  Mortimer  street.  Cavendish  square,  for  the  term 
of  eight  years,  and  in  1820,  he  took  the  lease  of  another  house  in  Norton 
street  for  forty*four  years,  for  which  he  paid  360/.  premium  and  a  rent 
of  40/.  per  annum,  putting  himself  to  considerable  expense  in  fitting  up 
and  furnishing  the  house,  which  he  continued  to  occupv  till  his  death, 
keeping  up  an  establishment  of  servants  there,  and  spoke  of  the  house 
ias  his  *'  home.''  The  act  denies  that,  on  his  return  to  France,  he  was 
generally  or  principally  resident  there  from  1814  to  1821,  and  alleges, 
Uiat  in  1821,  he  had  no  house  in  France,  but  went  there  merely  to  visit 
his  friends  and  relations,  and  to  obtain  compensation  for  his  losses ;  that, 
after  he  became  entitled  to  the  chateau  and  estate  of  Sequence  in  1821, 
he  was  involved  in  law  suits  in  France,  which  he  was  compelled  fre- 
quently to  visit,  passing  considerable  portions  of  time  there,  and  in  order 
to  give  validity  to  acts  done  there,  he  was  obliged  to  describe  himself  as 
of  a  certain  residence  or  domicil  in  that  kingdom,  but  from  1834  to  the 
time  of  his  death  he  continued  permanently  to  reside  in  this  country, 
without  paying  a  single  visit  to  France,  though  not  prevented  from  doing 
so  by  ill  health,  or  by  any  other  circumstance  than  nis  uniformly  avowed 
preference  for  a  residence  in  this  country,  and  that,  in  1834,  the  name 
of  the  deceased  was  included  in  the  list  of  persons  entitled  to  vote  at 
the  election  of  members  of  parliament  for  tne  borough,  and  that  he  at 
all  times  kept  his  property  in  England  wholly  distinct  from  his  property 
in  France. 

These  are  the  principal  grounds  on  which  it  is  contended  that  the 
party  died  domiciled  in  this  country. 

.In  the  reply,  it  is  alleged,  that  the  deceased  kept  up  an  establishment 
at  Sequence,  and  that,  at  his  death,  a  correspondence  consisting  of  about 
1200  letters,  dated  from  1818  to  1835,  and  from  different  persons  and 
'  places,  was  found  at  his  chateau  at  Sequence,  carefully  preserved  and 
classed,  and  that  the  family  papers  and  plate  of  the  deceased  were  de- 
posited there.  That  the  house  in  London  was  kept  for  his  convenience 
when  here,  and  in  case  of  new  disturbances  in  France,  of  which  he 
expressed  fears,  and  that  he  exercised  in  France  the  political  rights  of  a 
French  subject. 

Before  I  proceed  to  consider  the  effect  of  the  facts  stated  in  the  afllr 
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davits,  admissioDs  and  documentSt  I  will  refer  briefly  to  what  I  consider 
the  principles  on  which  this  question  oueht  to  be  decided,  with  reference 
to  the  state  of  the  facts.  I  apprehend  that  it  .being  prima  facie  evidence 
only,  that  where  a  person  resides,  there  he  is  domiciled,  it  is  necessary 
to  see  what  was  the  domicil  of  origin  of  the  party.  Having  first  ascer- 
tained the  domicil  of  origin,  that  domicil  prevails  till  the  party  shall  have 
acquired  another,  with  an  intention  of  abandoning  the  original  domiciL 
That  has  been  the  rule  since  the  case  of  Somerville  v.  SomerviUe^  (5 
Ves.  jun.  750.)  Another  principle  is,  that  the  acquisition  of  a  domicil 
does  not  simply  depend  upon  the  residence  of  the  party ;  the  fact  of  resi- 
dence must  be  accompanied  by  an  intention  of  permanently  residing  ia 
the  new  domicil,  and  of  abandoning  the  former ;  in  other  words,  the 
change  of  domicil  must  be  manifested,  animo  ei  fado,  by  the  fact  of 
residence  and  the  intention  to  abandon.  A  third  principle  is,  that  the 
domicil  of  origin  having  been  abandoned,  and  a  new  domicil  acquired^ 
the  new  domicil  may  be  abandoned  and  a  third  domicil  acquired.  Again, 
the  presumption  of  law  being  that  the  domicil  of  origin  subsists  until  a 
change  of  domicil  is  proved,  the  onus  of  proving  the  change  is  on  the 
party  alleging  it,  and  this  onus  is  not  discharged  by  merely  proving  resi-' 
dence  in  another  place,  which  is  not  inconsistent  with  an  intention  to 
return  to  the  original  domicil ;  for  the  change  must  be  demonstrated  by 
fact  and  intention. 

Applying  these  principles  to  the  case  now  to  be  decided,  there  is  no 
doubt  that  the  domicil  of  origin  of  the  deceased  was  France,  for  there 
he  was  born  and  continued  to  reside  from  1765  to  1792,  and  he  left  that 
country  only  in  consequence  of  the  disturbances  which  broke  out  there. 
He  came  here  in  1793,  but  he  came  in  the  character  of  a  Frenchmant 
and  retained  that  character  till  he  left  this  country  in  1814,  for  he  re- 
ceived an  allowance  from  our  government  as  a  French  emigrant. 
Coming  with  no  intention  of  permanently  residing  here,  did  anything 
occur,  whilst  he  was  resident  here,  to  indicate  a  contrary  intention  t  It 
is  clear  to  me,  that  as  in  the  case  of  exile,  the  absence  of  a  person  from 
his  own  country  will  not  operate  as  a  change  of  domicil ;  so,  where  a 
party  removes  to  another  country  to  avoid  the  inconveniences  attending 
a  residence  in  his  own,  he  does  not  intend  to  abandon  his  original  domi- 
cil, or  to  acquire  a  new  one  in  the  country  to  which  he  comes  to  avoid 
such  inconveniences.  At  all  events  it  must  be  considered  a  compulsory 
residence  in  this  country ;  he  was  forced  to  leave  his  own  and  was  pre- 
vented from  returning  till  1814.  Had  his  residence  here  been,  in  the 
first  instance,  voluntary ;  had  he  come  hereto  take  up  a  permanent 
abode  in  this  country,  and  to  abandon  his  domicil  of  origin,  that  is,  to 
disunite  himself  from  his  native  country,  the  result  might  have  been 
different.  It  is  true  that  he  made  a  long  and  continued  residence  in  this 
country,  but  I  am  of  opinion  that  a  continued  residence  in  this  country 
is  not  sufficient  to  produce  a  change  of  domicil ;  for  he  came  here 
avowedly  as  an  emigrant,  with  an  intention  of  returning  to  his  own 
country  so  soon  as  the  causes  ceased  to  operate  which  had  driven  him 
from  his  native  home.  He  remained  a  Frenchman,  and  if  he  had  died 
during  the  interval  between  1793  and  1815,  his  property  would  have 
been  administered  according  to  the  law  of  France. 

Up  to  1814,  then,  he  had  not  acquired  a  domicil  in  this  country ;  the 
connexion  with  his  native  country  was  not  abandoned ;  from  whence 
^hen  is  the  court  to  collect  that  he  had  at  any  time  acquired  a  domicil  in 
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this  country^  by  any  act  manifestioj;  an  intentioD  to  do  so  ?  I  can  fiDd 
no  fact  beyond  the  mere  residence  in  this  country  till  1814»and  his  taking 
the  lease  of  a  house  for  eight  years,  which  would  be  a  strong  Tact  to 
show  intention,  if  it  had  been  followed  up  by  a  continued  residence  here. 
But  what  is  the  fact?  In  1814  the  Bourbons  were  restored,  and  as  he 
returned  to  his  own  country  after  taking  this  house,  the  inference  is,  that 
he  did  not  intend  to  reside  here,  but  took  the  house  with  a  view  of  secur- 
ing a  residence  of  his  own  if  he  should  be  forced  to  return  hither ;  and 
it  turned  out  that  his  apprehensions  were  not  ill-founded*  He  remains  in 
France  during  the  greater  part  of  the  interval,  between  that  time  and 
1821.  It  is  alleged  that  he  was  employed  during  these  visits  in  settling 
his  family  affairs,  and  it  has  been  argued  that  his  return  to  France  was 
not  in  order  to  resume  his  French  domicil,  an  argument  which  might 
have  some  force  if  he  had  lost  his  French  domicil.  But  the  question  is, 
bad  he  abandoned  his  French  domicil  ?  I  am  of  opinion  that  he  had  not 
abandoned  his  French  domicil,  nor  acquired  one  in  England,  up  to  1814 
or  1815. 

I  have  looked  through  the  aflMavits  to  find  what  time  the  deceased 
resided  in  this  country  after  1815,  but  there  is  no  evidence  as  to  the 
period  he  resided  here  between  1815  and  1821.  Maria  Bureau,  his 
servant  at  the  house  in  Norton  street,  knew  nothing  of  him  till  1824,  and 
his  agent  in  France,  M.  Gamare,  was  not  acquainted  with  him  till  1826; 
M.  Gamare,  whose  affidavit  is  produced  by  the  party  who  contends  for 
an  English  domicile  states  that  he  **  considered  at  all  times  that  the  gene- 
ral residence  of  the  deceased  was  in  England ;"  that  the  deponent  was 
in  the  constant  habit  of  corresponding  with  him  by  letter,  when  he  was 
there ;  that  **  upon  many  occasions,  when  the  deceased  was  in  England, 
and  his  presence  was  necessary  in  France,  the  deponent  experienced 
great  difficulty  in  inducing  the  deceased  to  quit  his  residence  in  England, 
and  to  come  to  that  country,  to  attend  his  interests  there."  That  must 
have  been  after  1826 :  *'  that  from  the  end  of  September,  1834,  until  his 
decease,  the  deceased  did  not  quit  his  residence  in  England,  although  he 
was  not  prevented  from  so  doing,  as  he  sincerely  believes,  by  his  health 
or  by  any  other  circumstance  than  his  constantly  avowed  preference  for 
his  residence  in  England ;"  and  he  ffoes  on  to  state  that  the  deceased 
kept  his  property  in  England  entirely  distinct  and  apart  from  that  in 
France. 

The  evidence  with  respect  to  the  periods  of  time,  during  which  the 
deceased  resided  in  the  two  countries  respectively,  is  extremely  loose. 
It  is  difficult  to  collect,  from  the  affidavit  of  Gamare,  what  were  the 
periods  of  the  deceased's  residence  in  France,  and  he  says  nothing  of  his 
residence  there  for  three  years  and  a  half  from  1828,  spoken  to  by  Bureaa 
It  appears,  from  her  affidavit,  as  well  as  from  documents  in  the  cause, 
that  he  left  England  in  1828  and  resided  entirely  in  France  for  three 
years  and  a  half;  that  subsequently,  he  was  again  absent  from  England 
for  eight  months  (which  is  not  spoken  to  by  Gamare,)  and  in  the  coqp 
tract  of  sale  in  March,  1827,  when  be  purchased  some  property  of  his 
half-brother,  he  is  described  as  *^  resioing  usually  at  the  chateau  de 
Sequence,  near  Rouen."  It  would  appear  that  be  was  engaged,  in  law 
proceedings  in  France  till  1881 ;  that  he  was  there  in  1833  and  1834, 
and  that  tetween  1830  and  1834,  he  was  seen  frequently  to  proceed  by 
the  8team»boat  up  the  river  to  Rouen. 

Now,  under  tnese  circumstances,  it  appears  to  me  that  there  is  no 
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evidence  to  show  that  the  deceased  ever  acquired  a  domicil  in  this 
country.  I  see  nothing  but  the  fact  of  the  taking  of  the  lease  of  a  house 
in  Norton  street  in  1620,  for  a  long  term  undoubtedljr,  but  which  does 
not  .appear  to  denote  anything  more  than  an  intention  of  providing  a 
place  of  occasional  resiaence  in  this  country.  But  up  to  1820  he  had 
acquired  no  domicil  here,  and  during  the  subsequent  time,  he  was  absent 
in  France  for  several  years ;  there  is  nothing,  therefore,  to  show  that 
he  had  abandoned  his  original  domicil  and  had  taken  up  his  sole  domicil 
(for  that  is  the  expression  used  in  Samervitte  v.  SomervUle)  in  this  country, 
although  he  kept  two  female  servants  in  this  country,  yet  when  I  find 
that  he  kept  an  establishment  at  Sequence ;  that  he  had  plate  and  furni- 
ture there  worth  1200/. ;  that  his  family  papers  and  his  correspondence 
were  deposited  there,  the  letters  classed  and  arran^d, — his  having  a 
bouse  here  can  have  been  only  for  an  occasional  residence  in  England, 
even  if  he  divided  his  residence  between  the  two  countries,  or  even  if  he 
spent  the  greater  part  of  his  time  here ;  but  all  the  evidence  as  to  his 
continued  residence  in  this  country  is,  that  he  resided  here  from  1834 
to  1836,  though  it  does  not  appear  that  he  did  not  intend  to  return  to 
France.  I  do  not  consider  that,  in  this  case,  any  more  than  in  Somer^ 
viHe  v.  Somervillef  the  declarations  made  by  the  deceased  at  difierent 
times  that  he  preferred  a  residence  in  this  country  can  be  a  ground  upon 
which  the  court  is  to  rest  its  judgment ;  the  domicil  cannot  depend  upon 
loose  declarations  of  this  sort,  where  there  are  documents  wnich  show 
that  the  party  looked  to  France  as  his  home.  Unless  the  evidence  was 
nicely  balanced,  the  court  would  pay  no  regard  to  such  declarations, 
showing  a  preference  for  a  residence  in  this  country,  and  not  a  decided 
intention  to  abandon  liis  native  land,  and  take  up  his  sole  residence 
here. 

I  am  not  inclined  to  pay  much  more  attention  to  the  descriptions  of 
the  deceased  in  the  legal  proceedings  in  France ;  for  it  may  have  been 
necessary,  as  the  proceedings  related  to  real  property,  that  he  should 
describe  himself  as  of  some  place  in  that  kingdom.  I  am  inclined  also 
to  pay  very  little  attention  to  the  statements  as  to  his  exercise  of  political 
rights  in  France,  or  to  his  being  registered  as  a  voter  here :  being  a 
house-keeper,  he  was  registered  here  as  a  matter  of  course. 

It  is  stated  that  he  resisted  with  success  the  contribution  to  some  of 
the  French  rates,  which  a  person  resident  in  France  was  liable  to;  but 
the  grounds  are  not  stated,  and  it  is  too  loose  a  reasoning,  that  because 
all  French  subjects  are  liable  to  such  rates,  and  he  successfully  resisted 
them,  therefore,  he  was  not  domiciled  in  France.  It  must  be  shown 
that  the  question  came  regularly  before  the  French  tribunals,  and  he  was 
held  to  be  not  a  domiciled  subject  of  France. 

I  am  therefore,  of  opinion  that  the  deceased  continued  a  domiciled 
French  subject  to  the  time  of  his  death,  and  consequently  that  the  valid- 
ity or  invalidity  of  his  will  must  be  determined  by  the  French  tribunals, 
and  not  by  this  court  The  precise  form,  in  which  the  court  must  pro- 
nounce its  sentence  is,  this :  that  the  deceased,  at  the  time  of  his  death, 
was  a  domiciled  subject  of  France,  and  that  the  courts  of  that  country 
are  the  competent  authority  to  determine  the  validity  of  his  will  and  the 
succession  to  his  personal  estate ;  and  as  in  the  case  of  Hare  v.  JSTasmytkf 
(2  Add.  25,)  the  court  suspends  the  proceedings  here,  as  to  the  validity 
of  the  will,  till  it  is  pronounced  valid  or  invalid  by  the  tribunals  of 
France. 
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CONSISTORY  CX)URT  OF  LONDON. 

DORMER  falsely  called  WILLIAMS  against  WILLIAMS.— p.  870. 

The  marriage  of  parties  under  a  license  from  **  a  person  not  havinfr  autboritjr  to  gnni  the  ■aroe,'^ 
10  not  ▼oid'bj  4  6.  4,  c;  76,  s.  23,  anleas  both  parties  knowin^^ly  and  wilfully  intermarry  by 
Tirtue  of  socfa  lioeDse. 

This  was  a  question  as  to  the  admissibility  of  the  libel  in  a  suit  of 
nullity  of  marriage,  brought  by  Mrs.  Williams,  proceeding  as  Maria 
Teresa  Dormer,  of  the  parish  of  St.  George,  Hanover  Square^  against 
Mr.  William  Henry  Williams  of  the  same  parish. 

The  libel  pleaded, 

1st  That  by  the  statute  4  Geo.  4,  c.  76,  it  is,  among  other  things, 
enacted,  "  that  if  any  persons  shall  knowingly  and  wilfully  intermarry 
in  any  other  place  than  a  church,  or  such  public  chapel  wKerein  banns 
may  be  lawfully  published,  unless  by  special  license  as  aforesaid,  or 
shall  knowingly  and  wilfully  intermarry  without  due  publication  of 
banns,  or  license  from  a  person  or  persons  having  authority  to  grant  the 
same,  first  had  and  obtained,  or  shall  knowingly  and  wilfully  consent  to, 
or  acquiesce  in  the  solemnization  of  such  marriage,  by  any  person  not 
beine  in  holy  orders,  the  marriage  of  such  person  shall  be  null  and  vdid 
to  all  intents  and  purposes  whatsoever,"  &c. 

2nd.  That  the  said  William  Henry  Williams,  being  a  bachelor  of  the 
age  of  twenty-one  years,  paid  his  addresses  to  the  said  Maria  Teresa 
Dormer,  a  spinster,  of  the  age  of  nineteen  years  and  upwards,  that  they 
agreed  to  be  married,  that  the  father  of  Mr.  Williams,  as  also  the  aunt 
and  other  relatives  of  Miss  Dormer,  with  whom  she  was  then  residing 
at  Swinnerton,  in  the  county  of  Stafibrd,  severally  were  averse  to  the 
said  intended  marriage,  bUt  that  the  parties,  nevertheless,  determined  to 
effect  the  same. 

3rd.  That  it  being  agreed  between  the  said  parties,  (in  order  to  effect 
their  said  marriage  clandestinely,)  to  be  married  by  license  at  the  parish 
church  of  Swinnerton,  Mr.  Williams  undertook  to  procure  a  license  for 
the  celebration  of  the  said  marriage  at  the  said  parish  church,  but  that, 
instead  of  obtaining  such  license  from  any  person  or  persons  having 
authority  to  grant  the  same,  he  procured  a  preteqded  license,  as  for  the 
celebration  of  the  said  marriage  in  the  parish  church  of  Swinnerton, 
from  a  person  having  no  authority  to  grant  such  a  license,  such  pre- 
tended license  beinff  granted  as  by  the  authority  and  under  the  seal  of 
the  lord  bishop  of  St.  Asaph,  whereas  the  party  alleged  that  the  parish 
of  Swinnerton  is  in  the  county  of  Stafford,  and  in  the  diocese  of  the  lord 
bishop  of  Lkchfield  and  Coventry. 

4th.  That  the  said  William  Henry  Williams,  immediately  after  having 
obtained  the  said  pretended  license,  finding  that  the  same  was  null  and 
inoperative,  but  fearful  that,  in  the  event  of  any  delay  occasioned  by  the 

Srocurinir  of  a  new  license,  or  otherwise,  the  relatives  of  the  said 
faria  Teresa  Dormer  might  interfere  and  prevail  on  her  to  forego 
her  determination  to  be  married  to  him,  persuaded  and  induced  her 
to  consent  to  the  celebration  of  the  said  intended  marriage  at  the  paro- 
chial chapel  of  Halston,  in  the  county  of  Salop,  and  diocese  of  St. 
Asaph,  (described  as  the  parish  of  him,  the  said  W.  H.  Williams,  in  the 
said  pretended  license)  provided  he  could  procure  a  clergyman  who 
Vol.  VI.  64 
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would  perform  the  ceremony  at  the  said  parochial  chapel  under,  and  as 
in  virtue  of  the  said  pretended  license,  &c. 

5th.  That  W.  H.  Williams,  accordingly,  on  the  22nd  December, 
1836,  proceeded  to  the  village  of  Ellesmere,  and  there  obtained  the  con- 
sent of  the  Rev.  J.  F.,  to  celebrate  a  marriage  between  himself  and  the 
said  M.  T.  Dormer,  in  the  parochial  chapel  of  Halston,  (in  the  absence,  as 
previously  ascertained  of  the  regular  officiating  minister,)  as  in  virtue  of 
the  pretended  license  aforesaid,  for  the  celebration  of  the  said  marriage 
in  the  parish  church  of  Swinnerton. 

6th.  That  the  said  M.  T.  Dormer,  as  had  been  pre-arranged  between  her 
and  the  said  W.  H.  Williams,  secretly  left  Swinnerton,  where  she  was 
then  residing  with  her  aunt,  early  in  the  morning  of  the  2drd  of  December, 
1836,  and  proceeded  in  a  carriage  of  the  said  W.  H.  Williams,  accom- 
panied only  by  a  female  servant  to  Ellesmere,  and  there  joined  the  said 
W.  H.  Williams.  That  the  said  parties  were  on  the  said  23rd  of  De- 
cember in  fact,  though  unlawfully,  married  by  the  said  Rev.  J.  F.,  at 
the  parochial  chapel  of  Halston,  as  in  virtue  of  the  said  pretended 
license. 

7th.  That  the  parties  were  so  married  after  the  18th  of  July,  1823, 
when  the  act  received  the  royal  assent,  that  they  **  knowingly  and  wil- 
fully intermarried,  to  wit,  in  the  parochial  chapel  of  Halston  aforesaid, 
without  due  or  any  publication  of  banns,  and  without  a  license  for  such 
marriage  from  any  person  or  persons  having  authority  to  grant  the  same, 
first  had  and  obtained,"  by  reason  whereof  such  their  marriage  was  and 
is  null  and  void. 

8th.  In  supply  of  proof,  annexed  a  copy  of  the  affidavit  made  on 
obtaining  the  license. 

9th.  rleaded  a  copy  of  the  entry  of  the  marriage  in  the  register  of 
marriages  in  the  chapel  of  Halston. 

Bumaby  and  Haggard  opposed  the  admission  of  the  libel,  on  the 
ground  that  the  facts  did  not  show  that  both  parties  had  a  guilty  know- 
ledge that  the  license  was  an  illegal  one;  that  although  this  was  the 
first  case  of  nullity  of  marriage  under  a  license^  still  the  clause  of  the 
act  had  been  under  consideration  in  the  cases  with  respect  to  publication 
of  banns,  and  the  same  rule  must  apply  in  both  instances ;  further,  that 
under  the  present  libel,  there  can  be  no  proof  of  the  license  itself,  it  is 
not  exhibited. 

The  Queen*s  Advocate  and  Addams^  in  support  of  the  libel.  The  22nd 
section  of  the  statute  of  4  Geo.  4,  c.  76,  enacts,  that  if  any  person  shall 
knowingly  and  wilfully  intermarry  without  due  publication  of  banns  or 
license  from  a  person  or  persons  having  authority  to  grant  the  same 
first  had  and  obtained,  the  marriage  of  such  persons  shall  be  null  and 
void  to  all  intents  nnd  purposes  whatsoever.  The  libel  stbtes  that  this 
marriage  was  celebrated  by  virtue  of  a  pretended  license  granted  by  a 
person  not  having  authority  to  grant  the  same,  and  that  the  parties  inter- 
married by  virtue  of  such  Hcense,  knowingly  and  wilfully.  It  is  said 
that  the  license  cannot  be  proved,  because  it  is  not  in  existence,  but  the 
affidavit  is  pleaded,  which  is  always  followed  by  the  license. 

They  cited  Balfour  v.  Carpenter,  (1  Phill.  204.) 

Judgment — Dr.  Lushinotoit. 

It  has  been  truly  stated  that  this  is  the  first  occasion  on  which  a  ques- 
tion has  arisen  as  to  the  construction  of  the  act  of  parliament  with  res- 
pect to  a  marriage  had  in  virtue  of  a  license  granted  by  a  person  without 
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authority  to  grant  the  same,  and  I  think  it  therefore,  in  the  first  place, 
incumbent  on  me  to  apply  my  attention  to  the  clause  in  the  act  in  order 
to  ascertain  its  true  construction  generally,  and  to  see  whether  the  facts 
stated  in  the  libel  bring  the  case  within  that  construction. 

The  question  has  arisen  on  former  occasions  with  respect  to  the  due 
publication  of  banns,  and  it  has  been  settled  by  the  superior  tribunal,  (a) 
that  in  order  to  render  a  marriage  null  and  void,  under  the  22nd  section 
of  the  act,  both  parties  must  have  acted  knowinely  and  wilfully;  for  it 
is  not  sufficient  that  the  parties  intermarry  without  due  publication  of 
banns ;  they  must  have  known  that  there  .was  no  due  publication,  and 
must  have  wilfully  intended  to  disregard  and  defeat  the  law. 

Now  with  respect  to  the  words  in  the  clause  in  question,  **  a  license 
from  a  person  oi^  persons  having  authority  to  grant  the  same,"  the  fol- 
lowing considerations  arise ;  whether  they  mean  authority  to  grant  a 
license  at  all,  or  authority  to  grant  the  particular  license  required  oh  the 
occasion.  I  am  willing,  for  the  present  purpose  to  take  it  that  they 
mean  the  particular  license  requisite  on  the  occasion ;  then  in  my  judg- 
ment, the  whole  question  turns  upon  this ;  whether  the  facts  and  circum- 
stances are  such  as  to  prove  tnat  both  parties  knowingly  and  wilfully 
intermarried  without  a  hcense  from  a  person  having  authority  to  grant 
that  license. 

I  must  observe  that  I  do  not  think  that  much  li^ht  is  thrown  upon  the 
question  by  the  case  of  Balfour  v.  Carpenter,  which  occurred  at  a  time 
when  the  former  marriage  act  was  in  operation ;  because  it  is  specially 
provided  by  that  act  (26  Geo.  2,  c.  33,  sect.  8,)  that  *'  marriages  solem- 
nized without  publication  of  banns,  or  license  of  marriage  from  a  person 
or  persons  having  authority  to  grant  the  same  first  had  and  obtained, 
shall  be  null  and  void  to  all  intents  and  purposes  whatsoever :"  so  that 
there  was  a  specific  enactment,  compelling  tne  court  to  hold  such  mar- 
riages null  and  void.  The  present  act  is  very  dififerent  from  Lord 
Hardwicke's  marriage  act.  By  that  act  it  was  intended  to  enforce 
with  the  utmost  rigour  the  form  and  mode  in  which  all  marriages  should 
be  solemnized,  by  the  serious  penalty  of  nullity  if  the  very  words  of  the 
statute  were  not  complied  witn.  By  the  present  act,  in  order  to  render 
a  marriage  null  and  void,  both  the  parties  to  the  marriage  must  have 
wilfully  violated  the  act  with  a  full  knowledge  of  the  consequences ; 
here  is,  therefore,  a  striking  difierence  between  the  two  statutes,  and 
what  may  have  been  done  with  reference  to  the  former  marriage  act 
can  have  little  efiect  with  regard  to  the  construction  of  the  present  act. 

By  the  construction  put  upon  the  present  act,  I  take  it  tnat  the  facts 
pleaded  in  any  libel  for  avoiding  a  marriage  must  be  sufficient  for  either 
of  the  parties ;  that  if  Mr.  Williams  hacTbeen  the  party  promoting  the 
suit  instead  of  Miss  Dormer,  (or  Mrs.  Williams,)  he  would  have  been 
entitled  to  a  sentence  declaring  the  marriage  a  nullity,  as  well  as  Mrs. 
Williams ;  and  I  am  also  to  recollect,  that  the  circumstances  must  be 
so  stringent,  as  if  (instead  of  there  beins  no  issue,  as  happens  to  be  the 
case  here)  there  had  been  children,  would  compel  me  to  bastardize  the 
issue,  and  deprive  them  of  anv  property  to  which  they  would  be  entitled 
if  the  marriage  were  not  declared  null  and  void.  Taking  this  view  of 
the  case,  I  conceive  the  intention  of  the  legislature  to  have  been  that  the 
facts  and  circumstances  under  which  the  22nd  section  of  the  statute 

(a)  See  Tongue  v,  AUen,  Kate,  p.  d8 ;  audi  Bloora's  P.  C.  Cues,  90. 
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shall  have  operation  must  be  perfectly  conclusive ;  by  which  I  mean* 
that  the  plea  should  be  such,  tnat,  if  alt  the  facts  and  circumstances 
stated  therein  were  satisfactorily  proved,  I  should  be  compelled  to  hold 
that  both  parties  to  the  marriage  had  a  guilty  knowledge  of  the  violation 
of  the  law ;  and  the  task  I  have  now  to  perform  is  to  examine  the  alle- 
gations set  forth  in  the  libel,  and  see  whether  the  case  comes  within  the 
construction  of  the  act,  according  to  my  view  of  it. 

The  libel  begins  by  pleading  the  act  of  parliament,  the  courtship,  and 
that  the  parties  agreed  to  be  married,  but  that  the  relations  were  averse. 
What  I  am  now  looking  for  is,  whether,  supposing  fraud  to  have  been 
contemplated.  Miss  Dormer,  the  party  proceeding  in  the  cause,  knew 
that  she  was  about  to  be  married  in  virtue  of  a  license  granted  by  a 
person  who  had  no  authority  to  grant  it  The  third  article  alleges, "  that 
it  being  agreed  between  the  parties,  in  order  to  effect  the  marriage  clan- 
destin^y,  to  be  married  by  license  at  the  parish  church  of  Swinnerlon.'* 
I  assume  (though  it  ought  to  have  been  pleaded  more  in  detail)  that  the 
parties  determined  to  elect  a  clandestine  marriage,  and  so  far  as  the 
presumpton  goes,  of  an  intention  to  proceed  clandestinely,  I  give  the 
party  the  full  benefit  of  it ;  but  according  to  the  plea  itself,  there  was  no 
mtention  to  violate  the  law,  for  it  is  pleaded  that  they  intended  to  be 
married  in  the  parish  of  Swinnerton,  where  the  lady  resided,  and  by  a 
license — *^  Mr.  Williams  undertook  to  procure  a  license  for  the  purpose  ; 
but  instead  of  obtaining  it  from  any  person  having  authority  to  grant  the 
same,  procured  a  license  as  for  the  celebration  of  the  marriage  in  the 

garish  church  of  Swinnerton,  under  the  seal  of  the  bishop  of  St^  Asaph, 
Iwinnerton  being  in  the  county  of  Salop  and  diocese  of  Lichfield  and 
Coventry." 

Now,  in  the  first  place,  looking  at  the  case  as  regards  Mr.  Williams 
himself.  Am  I  to  suppose  that  Mr.  Williams,  beinc  cognizant  of  the 
marriage  law,  went  to  the  diocese  of  St.  Asaph,  for  the  purpose  of  pro- 
curing a  license  from  a  person  who  had  no  right  to  srant  a  license  at 
all  ?  But  in  order  to  give  the  party  the  fullest  possiole  benefit,  I  will 
presume  that  he  had  such  fraudulent  intention  to  procure  a  mock  license ; 
the  surrogate,  who  granted  it,  must  have  been  ignorant  or  grossly  neg- 
ligent of  the  duty  he  had  to  perform.  But  I  will  take  it  that  the  surro- 
frate  did  grant  such  a  license,  not  being  aware  that  he  was  violating  the 
aw.  Mr.  Williams  then,  having  obtained  a  license  wholly  insufficient  to 
celebrate  the  marriage,  from  a  person  not  having  authority  to  grant  it, 
as  pleaded  in  the  fourth  article,  ''  persuaded  and  induced  Miss  Dormer 
to  consent  to  the  celebration  of  the  intended  marriage  at  the  parochial 
chapel  of  Halston,  in  the  county  of  Salop,  and  diocese  of  St.  Asaph, 
provided  he  could  procure  a  clergyman  who  would  perform  the  cere- 
mony at  that  chapel,  by  virtue  of  the  said  license."  What  am  I  to  infer 
from  this  t  He  persuaded  her  to  consent  to  be  married  in  the  parochial 
chapel  of  Halston ;  but  it  is  not  stated  that  she  was  told  that  the  license 
was  an  illegal  Hcense,  or  that  she  was  aware  of  the  illegality  of  the 
license.  If  I  were  to  stop  here,  how  can  this  be  a  violation  of  the  law, 
which  requires  that  both  parties  shall  knowingly  and  wilfully  intermarry 
without  license  from  a  person  having  authority  to  grant  the  same  ?  And 
could  I  say  that  such  a  state  of  facts  would  justifv  me  in  bastardizing 
issue,  and  depriving  them  of  some  title  of  honour,  the  act  itself  requiring 
that  there  must  have  been  a  wilful  violation  of  the  law,  with  a  full  know- 
ledge of  the  consequences,  before  so  extreme  a  penalty  can  be  inflicted? 
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The  fifth  article  pleads  nothing  but  the  fact  of  the  marriage,  and  here 
again  I  observe,  that  if  there  has  been  any  illemlity,  through  a  wilful 
disregard  of  the  law,  on  the  part  of  Mr.  and  A&rs.  Williams,  here  is  a 
clergyman  of  the  Church  of  England,  who  ought  to  have  read,  and  wha 
must  have  read  the  license,  who,  in  neglect  of  his  duty,  or  in  ignorance 
of  the  Jaw,  celebrated  this  marriage  in  virtue  of  a  license  which,  on  the 
&ce  of  it,  was  no  authority  at  all. 

In  Tongue  v.  Tongue^  the  Judicial  Committee  were  agreed  that  there 
must  be  evidence  to  establish  a  disregard  of  the  law  knowingly  and 
wilf42lly  by  both  parties.  The  facts  stated  in  this  libel  do  not  afford  any 
reason  to  <r.onclude  that  the  party  proceeding  in  the  cause  had  a  guilty 
knowledge  that  the  law  was  violated ;  without  evidence  of  which  the 
marriage  -cannot  be  declared  null  and  void.  And  I  must  not  lose  sight 
of  this,  that  although  in  this  case  the  lady  avails  herself  of  the  law  for 
her  protection,  that  law,  if  not  administered  with  caution,  might,  under 
similar  circunistances,  have  been  wrested  against  her  and  against  the 
innocent  offspring  of  the  marriage. 

I  think  it  my  duty  not  to  admit  the  libel. 


ARCHES  COURT  OF  CANTERBURY. 

The  Office  of  the  Judge  Promoted  by  BREEKS  against  WOOLFREY. 

—p.  880. 

Prayera  for  the  dead  are  not  |»rohibited  by  the  Church  of  England. 

In  a  criminal  proceeding,  it  is  not  competent  to  the  promoter  to  set  forth  in  the  articles  an 
offence  not  contained  in  the  citation.    The  articles  must  agree  with  the  citation. 


PREROGATIVE  COURT  OF  CANTERBURY. 

ISABELLA  STEWART,  deceased.— p.  004. 

On  Motion. 


Administnrtion  of  the  effects  of  a  porty  deceased,  domiciled  in  Scotiind,  granted  according  t» 
the  law  of  Scotland,  on  proof  of  the  law  by  iffidavit  fhim  a  Scotch  solicitor. 

Isabella  Stbwart,  of  Dundee,  died  intestate,  a  spinster,  on  the  20th 
of  May,  1837,  without  a  father,  leaving  her  mother,  and  James  Stewart^ 
her  brother,  her  surviving,  and  no  other  brother  or  sister. 

Jenner  prayed  administration  of  the  effects  of  the  deceased  to  be 
granted  to  the  brother,  upon  an  affidavit  from  J.  A.  Cameron,  of  Bamfif^ 
solicitor,  stating  that  by  the  law  of  Scotland,  in  case  of  a  brother  or 
sister  dying  intestate,  and  leaving  either  father  or  mother,  the  personal 
property  of  the  deceased  descends  to  his  or  her  brothers  or  sisters  equally, 
or  if  one,  to  that  one  alone,  to  the  exclusion  of  both  or  either  of  the 
parents. 

The  court  granted  the  administration  as  prayed. 


mo  In  the  Goods  of  John  Litock.  H.  T.  1838. 


Id  the  Goods  of  GILES  SHAW,  deceased.— p.  905. 

▲  will  torn  by  tht  testator  when  in  a  delirioas  ftatt  not  re? oked.  Probate  of  each  will  granted 

CO  motion. 

Giles  Shaw  died  on  the  lOth  of  April  last,  leaving  a  widow  and  one 
child ;  he  executed  a  will  in  1833,  in  which  the  whole  of  his  property 
was  given  to  his  wife.  In  March  last,  when  in  a  state  of  deliriuqp,  he 
snatched  his  will  from  his  wife,  and  tore  off  a  part  of  it ;  afterwards, 
when  he  recovered  his  senses,  he  declared  to  a  person  who  sat  up  with 
him,  his  regret  at  having  torn  the  will,  and  that  he  wished  his  will  should 
operate. 

Upon  affidavit  of  the  above  facts,  Blake  prayed  probate  of  the  will. 

Sir  Herbert  Jsir if  er. 

The  deceased,  in  this  case,  died  in  April  last,  leaving  a  will,  executed 
by  him  in  1633,  in  which  he  gave  all  his  propertv  to  his  wife  absolutely; 
he  left  a  daughter  of  the  ase  of  six  years,  who  was,  therefore,  bora 
before  the  date  of  the  will.  It  appears  that,  when  delirious,  he  tore  oflT 
a  part  of  the  will ;  now,  the  presumption  from  this  act,  if  unexplained, 
would  be  against  the  instrument,  but  it  appears  that  the  deceased,  when 
restored  to  nis  senses,  expressed  his  regret  at  havins  torn  the  will,  and 
his  wishes,  that  it  should  operate ;  and  his  reason  for  having  excluded 
the  daughter,  because  she  was  provided  for  by  her  grandmother,  and 
he  had  adhered  to  the  will  for  five  years.  There  being  sufficient  to  satis- 
fy the  court  that  the  act  was  done  by  the  deceased  when  in  a  state  of 
incapacity,  it  will  allow  probate  of  the  will  to  pass. 


In  the.Goods  of  JOHN  LIVCX^K,  deceased.— p.  906. 

A  toataior,  after  tbe  let  of  January,  1838,  baving  obliterated  the  word  ikrte  wjivt^  and  anbatito- 
ted  the  word  one,  in  a  will  made  in  1837,  the  alteration  not  betn|;  attaated  aa  required  hy  rtaL 
1  Vict.  0.26,  proiwte  |f ranted  in  Uank. 

The  deceased  left  a  will,  dated  the  22d  of  February,  1887,  in  which 
there  had  been  a  legacy  of  three  or  five  hundred  pounds  to  John  Ben- 
nett; in  March,  1888,  the  deceased  erased  the  word  three  or  five,  (which- 
ever it  was,)  and  inserted  the  word  one.  This  alteration  was  not  attested 
as  required  by  the  21st  sect,  of  the  stat.  1  Vict  c.  26. 

Blake  prayed  probate  of  the  will  with  the  legacy  of  one  hundred 
pounds,  contending  that  the  court,  under  the  21st  section  of  the  act, 
might  so  decree  the  probate,  that  section  enacting,  that  *'  no  obliteration, 
interlineation,  or  other  alteration^  made  in  any  will,  after  the  execution 
thereof,  shall  be  valid  or  have  any  effect,  except  so  far  as  the  words  or 
effect  of  the  will  before  such  alteration  shall  not  be  apparent,  &c.,^ 
which  was  precisely  this  case,  as  it  is  impossible  to  say  wnat  the  word 
was  before  the  alteration,  and  unless  the  court  would  grant  probate 
with  the  word  one  as  it  stood,  the  legacy  would  be  entirely  lost. 

Mdams,  amicus  curies.  That  construction  would  amount  to  a  repeal 
of  the  act. 
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Sir  Herbert  JsirirER. 

It  is  impossible  to  maintain  that  the  word  one,  which  has  been  substi- 
tuted, can  stand. 

The  34th  section  is  also  worthy  of  consideration,  which  declares  that 
the  act  shall  not  extend  to  wills  made  before  the  1st  of  January,  1838; 
now,  the  interpretation  which  the  court  puts  upon  this  clause  is  this,  that 
the  act  shall  not  extend  to  any  will  made  between  the  passing  of  the 
statute,  fthe  3d  of  July,  1837,)  and  the  Ist  of  January,  1838,  but  that 
in  any  alterations  made  after  January,  1838,  to  wills  previously  exe- 
cuted, the  requisites  of  the  act  must  be  complied  with. 

Probate  to  pass  of  the  will  in  blank,  without  the  word  one. 


In  the  Goods  of  SAMUEL  JOSEPH,  deceased.— p.  907. 

AdminiitratbnorUie  eftcU  of  a  Jew  mnted  to  the  eecretary  of  the  Great  Synagogue,  for  the 
nee  and  benefit  of  the  nejrt  of  kin  (a  Jeweas)  who  was  of  anaoond  mind,  daring  her  lunacy,  her 
next  of  kin  hafing  been  firat  eited. 

Haegard  prayed  administration  of  the  effects  of  Samuel  Joseph,  de« 
ceased,  to  be  granted  to  the  secretary  of  the  Jewish  Synagogue,  under 
the  following  circumstances : — ^The  deceased  died  on  the  16th  of  April, 
1838,  a  bachelor,  without  parent,  and  intestate,  leaving  a  sister,  Sarah 
Joseph,  spinster,  his  only  next  of  kin,  the  only  person  entitled  to  his  per* 
sonai  estate. 

Sarah  Joseph  was  of  unsound  mind,  and  her  next  of  kin  were  her 
cousins,  Samuel  Barnett  and  Hyam  Barnett. 

The  parties  were  all  Jews,  and  the  wardens  of  the  Great  Synagogue, 
in  order  that  the  property  of  the  deceased  miffht  be  applied  to  her  benefit, 
had  requested  and  authorised  Moses  Ansell,  their  secretary,  to  apply  for 
letters  of  administration  of  the  deceased's  effects  for  that  purpose,  during 
her  incapacity.  Samuel  Barnett  consented  to  the  administration  passing 
as  prayed ;  but  Hyam  Barnett  had  declined  to  consent.  The  court  re- 
fused to  grant  the  administration  until  Hyam  Barnett  had  been  first 
cited. 

A  decree  was  afterwards  taken  out  aminst  Sarah  Joseph,  the  sister 
of  the  deceased,  and  Hyam  Barnett,  calling  upon  the  former  to  accept 
or  refuse  the  administration,  and  upon  the  latter,  in  the  event  of  her  re* 
fusinff,  declining,  or  being  incapable  of  taking  upon  herself  such  letters 
of  administration,  to  show  cause  why  the  same  should  not  be  granted  to 
Mr.  Moses  Ansell,  the  secretary  of  the  Great  Synagogue,  for  her  use 
and  benefit  during  her  lunacy. 

This  decree  being  duly  served,  and  no  appearance  given.    The  court 
granted  the  administration  asprayed,  upon  an  inventory  being  exhibited, 
and  the  sureties  justifying.    The  property  of  the  deceased  amounted  to^ 
about  212/. 
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Id  the  Goods  of  CORNELIUS  REGAN,  deceased.— p.  908. 

The  signatare  to  a  will,  if  acknowledged  by  the  testator  in  the  presence  of  two  witnesses  present 
at  the  same  time,  &c.  is  sufficient,  whether  the  signature  be  made  by  the  testator,  or  by  another 
for*  him. 

The  deceased  in  this  case  died  on  the  26th  of  March,  1S38.  Upon 
the  previous  day  a  will  was  drawn  up  in  writing,  giving  the  whole  of 
the  deceased's  property  to  his  wife,  and  which  he  signed  in  the  presence 
of  one  witness  only. 

After  the  will  had  been  so  signed  it  was  read  over  to  the  deceased  by 
Elizabeth  Smith,  in  the  presence  and  hearing  of  John  Regan,  his 
brother,  and  Elizabeth  Miller,,  the  deceased  then  expressed  his  approba- 
tion of  the  same,  and  acknowledged  the  signature  thereto  to  be  in  his 
handwriting,  and  then  requested  the  three  persons  to  attest  the  same  as 
witnesses,  which  they  did  in  the  presence  of  the  deceased  and  of  each 
other. 

Addams  prayed  administration  to  the  widow,  the  universal  legatee, 
there  being  no  executor  named ;  some  difficulty  had  arisen,  as  to  whether 
this  was  a  due  execution  under  the  stat.  1  Vict,  c  26. 

Sir  Herbert  Jeitner. 

The  deceased  died  in  March  last,  he  made  his  will,  and  signed  it  in 
the  presence  of  one  witness ;  he  afterwards  acknowledged  his  signature 
in  the  presence  of  three  witnesses  present  at  the  same  time,  who  attested 
it  in  his  presence ;  the  9th  section  of  the  act,  1  Vict.  c.  26,  enacts,  that 
R  will  shall  be  signed  at  the  foot  of  end  thereof  by  the  testator  or  by  some 
other  person  in  his  presence,  and  by  his  direction ;  and  that, ''  such  sig* 
nature  shall  be  made  or  acknowledged  by  the  testator  in  the  presence  of 
Iwo  or  more  witnesses  present  at  the  same  time,"  it  has  been  suggested 
that  the  word  ''  acknowledged"  refers  only  to  a  signature  when  made 
for  the  testator  by  another  person :  but  I  am  of  opinion  that  the  acknow* 
ledgment  by  the  testator  of  his  own  signature  or  the  signature  made  by 
some  other  person  in  his  presence,  and  by  his  direction,  is  sufficient,  if 
attested  as  required  by  the  act. 

Administration  with  will  annexed,  granted. 


In  the  Goods  of  PETER  URBANUS  SARTORIS,  deceased.— p.  010. 

Administration  for  the  use  and  benefit  of  minor  ohildren  of  a  Frenchman,  deceased,  granted  to 

their  guardian,  appointed  by  the  French  authorities. 

Peter  Urbabtus  Sartoris,  late  of  the  city  of  Paris,  banker,  died  on 
Ihe  30th  of  November,  1833,  a  widower,  intestate,  leaving  him  surviving, 
Edward  John  Sartoris,  Eliza  Henrietta,  (wife  of  the  Count  de  I'Aigle) 
and  four  other  children,  who  were  minors. 

Edward  John  Sartoris  being  in  Egypt,  and  the  Countess  de  PAigle 
having  renounced  her  right  to  the  administration  of  the  deceased's  eflects, 
a  decree  was  extracted  at  the  instance  of  John  Lewis  Greffulhe,  who 
had  been  duly  appointed  guardian  to  the  minors,  by  the  lawful  authori- 
ties of  the  city  of  Paris,  citing  the  said  Edward  John  Sartoris,  to  accept 
or  refuse  administration  of  the  goods  of  the  deceased,  otherwise  to  show 
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cause  why  the  same  should  not  be  granted  to  the  said  J.  L.  Greffblhe,  for 
the  benefit  of  the  said  minors.  This  decree  having  been  duly  served  on 
the  exchange  holden  at  the  Guildhall  of  London,  and  no  appearance 
given, 

Haggard  moved  the  court  to  grant  the  administration  to  the  guardian 
of  the  minors,  and 

The  court  decreed  the  administration  as  prayed ;  an  inventory  to  be 
exhibited,  and  the  sureties  to  justify. 


In  the  Goods  of  the  Rev.  BARTON  SHUTTLEWORTH,  deceased., 

—p.  911. 

The  executor  and  univern]  legatee,  being  by  mistake  deacribed  in  the  will  in  the  wrong  name ; 
probate  granted  to  him  in  his  proper  name,  upon  consent  of  the  parties  interested. 

The  Rev.  Barton' Shuttleworth  died  on  the  21st  of  October,  1838,  a 
bachelor,  leaving  a  brother  and  sister  his  only  next  of  kin.  In  Septem- 
ber, 1837,  the  deceased  being  seriously  ill,  sent  for  a  solicitor  to  make 
his  will.  Upon  the  arrival  of  the  solicitor,  the  deceased  stated  that  he 
wished  to  bequeath  the  whole  of  his  property  to  his  nephew.  Barton 
Nicholas,  who  resided  with  him  as  a  companion,  and  that  he  had  no 
other  bequest  to  make. 

The  disposition  of  the  property  being  very  simple,  and  the  deceased 
being  very  ill,  the  solicitor  forthwith,  in  the  deceased's  presence,  drew 
up  the  will  in  writing,  and  from  the  deceased's  dictation,  inserted  the 
name  of  the  deceased's  nephew.  Barton  Nicholas,  but  being  unacquain" 
ted  with  the  nephew's  surname,  through  misapprehension  of  the  de- 
ceased's description,  inserted  the  names  Barton  Nicholas  Shuttleworth 
instead  of  Barton  Nicholas  Bayley,  Bayley  bein^  the  proper  name  of 
the  nephew.  The  nephew  was  also  appointed  sole  executor.  The  will, 
with  such  mistake  in  the  surname,  was  executed  by  the  deceased  on  the 
2Qth  of  September,  1837,  and  the  mistake  was  not  discovered  until  after 
the  deceased's  death. 

Upon  an  affidavit  of  the  above  facts  from  the  solicitor  who  drew  the 
will,  and  from  the '  brother  of  the  deceased,  who  deposed  that  the  de*^ 
ceased  had  no  nephew  at  any  time  who  resided  with  nim,  saving  Barton 
Nicholas  Bayley,  and  that  the  deceased  had  no  other  nephew  of  the 
name  of  Barton  Nicholas ;  and  upon  an  affidavit  from  a  third  party  of 
declarations  from  the  deceased,  that  he  had  made  his  will,  and  left  his 
nephew.  Barton  Nicholas  Bayley,  the  whole  of  his  property, 

GosUing  moved  the  court  to  decree  probate  to  the  said  Barton  Nicho- 
las Bayley,  through  error  in  the  will,  written  Shuttleworth ;  the  next  of 
kin  were  consenting,  and 

The  court  granted  the  probate  accordingly. 


In  the  Goods  of  WILLIAM  MIL  WARD,  deceased.— p.  912. 

Probate  refused  of  a  paper  not  signed  at  the  end. 

William  Milward  died  on  the  9th  of  June,  1638.    He  left  a  will 
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"vvhich  was  written  upon  two  sides  of  paper ;  at  the  bottom  of  the  first 
side,  the  deceased  signed  his  name,  and  his  signature  was  attested  by 
two  witnesses,  that  side  of  the  paper  ended  with  an  unfinished  sentence, 
and  the  will  concluded  on  the  second  side,  **  dated  this  1 1th  of  April, 
1838,'^  but  there  was  no  signature. 

Addams  prayed  probate. 

Sir  Herbert  Jenner. 

The  deceased  having  unfortunately  omitted  to  sign  the  will  at  the  foot 
or  end,  as  required  by  the  9th  section  of  the  statute,  the  instrument  is 
void. 

Motion  rejected. 


In  the  Goods  of  JAMES  AYLIN6,  deceased.— p.  913. 

Where  there  is  a  will  with  the  signature  of  the  deoeosed  at  the  foot  thereof,  with  the  names  of 
two  witnesses  subscribed  to  it,  fiie  court  will  not,  on  motion  upon  affidavit,  ex  parte,  that  the 
will  was  not  duly  executed,  decree  the  deceased  to  be  dead  intestate* 

The  deceased  in  this  case  left  a  will,  dated  the  15th  May,  1838,  which 
he  signed  at  the  foot,  and  there  were  the  names  of  two  witnesses  on  the 
win,  as  having  attested  the  execution ;  but  the  attestation  clause  not 
being  full,  an  affidavit  was  required  by  the  registrars,  (agreeably  to  the 
directions  of  the  court,)  to  show  that  the  statute  had  been  complied  with, 
when  it  appeared  that  the  witnesses  were  not  present  at  the  same  time, 
as  required  by  the  9th  section  of  the  act.  Under  these  circumstances, 
Robertson  prayed  the  court  to  decree  administration  of  the  effects  of  the 
deceased,  as  dead  intestate. 

Sir  Herbert  Jerrer. 

The  court  cannot  decree  administration  to  pass  of  the  effects  of  the 
deceased  as  dead  intestate,  unless  the  will  has  been  propounded. 

Although,  from  what  appears  in  the  present  case,  it  is  clear  that  this 
will  is  invalid,  under  the  statute  1  Vict.  c.  26;  yet  this  is  only  on  affida- 
vits ex  parte,  there  might,  therefore,  be  collusion.  All  that  the  court  will 
do  in  such  cases  is  to  reject  the  prayer  for  probate,  leaving  the  parties  to 
take  out  administration  if  they  think  proper ;  as,  notwithstanding  the 
court  declines  to  grant  probate,  the  will  might  be  propounded  and 
established. 


In  the  Goods  of  THOMAS  NEWMAN,  deceased.— p.  914. 

Probate  of  a  codicil  sigrned  by  the  deceased  in  the  presence  of  two  witnesses  present  at  the 
same  time,  but  not  attested  in  the  presence  of  the  testator,  refused,  under  1  Vict  c  26. 

The  deceased  died  on  the  11th  of  September,  1838.  He  left  a  will 
with  a  codicil  thereto,  dated  in  1834.  On  the  day  of  his  death  he  exe- 
cuted  a  second  codicil,  by  signing  the  same  in  the  presence  of  two  wit- 
nesses present  at  the  same  time,  but  the  testator  being  very  ill,  they  re- 
moved into  another  room,  where  they  subscribed  their  names  as  wit- 
nesses. 

Robinson  prayed  probate  of  the  will  and  two  codicils. 
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The  court  refused  to  grant  probate  of  the  second  codicil,  the  same  not 
having  been  attested  in  the  presence  of  the  testator,  as  required  by  the 
0th  section  of  1  Vict.  c.  26. 


In  the  Goods  of  JOHN  BAILEY.— p.  914. 

A  will  signed  for  the  testator  by  one  of  the  witnesses  who  attested  the  execution,  valid,  under 

statl  Victc26,s.  U. 

John  BAiLETdied  on  the  30th  of  November,  1838,  having  executed  his 
will  on  the  8th  of  that  month,  in  the  following  manner,  namely :  The 
name  of  the  deceased  was  signed  by  Robert  Harvey,  one  of  the  sub- 
scribed witnesses,  at  the  foot  thereof,  by  the  deceased's  direction,  in  his 
presence,  and  also  in  the  presence  of  Matthew  Smith,  the  other  subscribed 
witness,  who  was  present  atsthe  same  time,  and  who,  as  well  as  Robert 
Harvey,  attested  the  will  in  the  presence  of  the  deceased. 

PhiUimorey  upon  the  affidavit  of  Robert  Harvey,  stating  the  above 
circumstances,  prayed  probate  of  the  will. 

Sir  Herbert  Jeniter. 

The  question  is,  whether  this  will  is  duly  executed  under  the  9th  sec- 
tion of  the  act,  1  Vict.  c.  26,  which  enacts,  that  a  will  '*stiall  be  signed 
at  the  foot  or  end  thereof,  by  the  testator,  or  by  some  other  person,  in 
his  presence  and  bv  his  direction,  and  such  signature  shall  be  made  or 
acknowledged  by  the  testator,  in  the  presence  of  two  or  more  witnesses 
present  at  the  same  time,  and  such  witnesses  shall  attest  and  shall  sub- 
scribe the  will  in  the  presence  of  the  testator."  In  this  case,  the  person 
who  signed  the  testator's  name  at  his  request,  was  one  of  the  witnesses 
who  attested  the  execution  of  the  instrument;  all  that  the  act  requires  is, 
that  the  will  shall  be  signed  by  the  testator,  or  by  some  person  for  him, 
in  the  presence  of  two  witnesses,  who  shall  attest  the  same ;  there  is 
nothing  which  prevents  the  person  making  the  signature  for  the  testator, 
being  one  of  the  witnesses  to  attest  and  subscribe  the  will.  I  am  of 
opinion  that  this  is  a  good  execution  under  the  statute. 
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tration is  granted  lo  the  nominee  of  the 
crown,  but  the  most  remote  relation  defeats 
the  king's  title.  State  v.  Tyndall.  169 

25.  Administration  cam  testamento  annexe 
contested  by  a  creditor  and  by  a  person  who 
had  been  joint  assignee  with  the  deceaaed  in 
a  bankrupt  estate,  granted  to  the  creditors. 
Snape  v.  Webb.  177 

26.  Where  an  executor  renounces  it  is  the 
practice  to  grant  administration  cum  testa- 
mento annexe  to  the  residuary  legatee  in 
preference  to  the  executor;  but  the  court 
cannot  refuse  an  administration  of  this  des- 
cription to  a  person  who  is  both  of  next  of 
kin  and  residuary  legatee.  ZAHthtoaite  y. 
Galloway.  179 

27.  Administralion  cum  testamento  annexe 
decreed  to  the  universal  legatee,  she  having 
first  proved  herself  to  have  been  the  widow  St 
the  testator.     Cunningham  v.  Ross.        209 

28.  Where  administration  is  contested  by  two 


persons  of  the  whole  blood  in  equal  decree  of  42.  Where  an  administration  has  been  hog 


relationship,  the  rule  is  to  grant  it  to  me  one 
who  unites  the  majority  of  interests.  Mercer 
T.  Morland.  218 

29.  But  where  the  contest  is  between  one  of  the 
whole  blood  and  oneof  the  half  blood,  the  one 
of  whole  blood  is  to  be  preferred.  ib. 

30.  Administration  cum  testamento  annexe 
granted  to  a  judgment  creditor  in  preference 
to  other  creditors.  CarperUer  y.Shdford.  219 

31.  An  administratrix  to  the  effects  of  a  rope- 
maker  directed  to  include  in  her  account  the 
profits  arising  finm  four  apprentices,  and  to 
give  security  to  the  fiiU  amount  of  the  inven- 
tory. She,  however,  was  allowed  her  claim 
ibr  mourning.    PiU  Y.Pitt.  223 

32.  Administration  cum  testamento  annexe  a| 
the  will  of  a  married  woman  made  under 
power,  granted  to  the  extent  of  that  power, 
to  the  person  appointed  by  the  will.  A 
general  grant  ceterorum  bonorom  decreed 
to  the  husband.  Boxley  v.  Stubington.      233 

33.  Administration  cum  testamento  annexe  de- 
creed to  testamentary  trustees  for  the  use  of 
the  infant  executor,  and  the  next  of  kin,  till 
he  should  arrive  at  legal  age  to  take  probate. 
Hughes  V.  Ricards.  236 

34.  Administration  decreed  to  a  son  in  prefer- 
ence to  a  married  daughter,  although  there 
was  an  affidavit  from  toe  daughter  to  show 
that  the  son  had  intermeddled  in  the  effects 
without  competent  authority.  Chittenden  v. 
KnighL  244 

35.  Administration  granted  to  a  daughter  in 
preference  to  a  wi£>w  who  had  by  her  mar. 
riage  settlement  barred  herself  of  all  interest 
in  her  husband^s  property.  Walker  v.  Car- 
less.  244 

36.  A  party  who  had  possessed  himself  of  a 
portion  of  the  goods  of  a  deceased  person, 
before  he  had  proved  his  title  to  the  adminis- 
tration, directed  to  give  security  fer  the  safety 
of  those  effects.    Jmus  t.  YamoUL         246 


cuter,  and  by  deed  gave  part  of  his  estate  to 
C. ;  C.  obtained  in  the  Prerogative  a  limited 
administration  to  the  deed  only.  The  execa- 
tor  appealed  fit>m  the  grant  of  this  adminis- 
tration. The  Judges  Delegates  were  of 
opinioii  that  an  executor  being  universi  juris 
heres  to  his  testator,  no  administration  ot'any 
sort  could  be  granted ;  but  that  where  there 
is  no  executor,  two  administrations  may  well 
subsist  together.    Coswall  y.  Morgan.     249 

36>  In  oases  of  administration,  the  constant  rule 
is,  to  grant  the  administration  to  the  greater 
interest    Elwes  v.  EHwes.  250 

39 •  Administration  granted  to  a  wife,  nnder  a 
special  power  fi-om  her  husband,  who  was 
beyond  seas.  Lucas  y.  Lucas.  252 

40*  The  party  entitled  to  the  administration  br 
statute,  must  be  cited  before  the  court  wiu 
grant  the  administration  to  another  per^. 
Barker^  deceased.  403 

41*  The  executor  and  universal  legatee  under 
a  will  having  assigned  his  interest,  adminis- 
tration with  will  annexed  granted  to  his 
assignees,  he  having  been  first  cited.  New., 
steady  deceased.  404 


outstanding,  the  court  will  nut  revoke  it  un- 
less weighty  reasons  be  shown  for  its  revoca- 
tion.   Kosier  y.  Sapte.  423 

43<  An  administration  called  in  and  prayed  to 
be  revoked  as  having  been  originally  obtaki- 
ed  through  a  suppression  of  fects,  and  ts 
being  void  under  a  sentence  of  the  courts  of 
the  country  where  the  deceased  died— domi- 
ciled— no  sufficient  proof  being  given  of 
either  ground — the  administrator  dismissed 
with  50i.  costs.  t6. 

44*  Administration  of  the  effects  of  a  French- 
man, granted  to  the  guardian  of  his  minor 
children,  such  guardian  beinf  appointed  by 
the  authorities  m  France.  In  the  goods  ef 
Sarlmis^  deceased,  512 

45.  (Lunacy.)  Administration  of  the  effects  of 
a  deceased  Jew,  during  the  lunacy  of  his 
sister,  a  Jewess,  granted  to  the  secretary 
of  the  Great  Synagogue,  her  next  of  kin 
having  been  cited.  In  the  goods  of  Sanutd 
Joseph^  deceased.  511 


ADMINISTRATION  BOND. 

1.  The  court  will  not  upon  the  mere  noo- 
delivery  of  an  inventory  within  the  time 
assigneid  by  the  bond,  and  without  calling 
upon  the  administrator  to  bring  in  such  in- 
inventory,  permit  an  administration-bond  to 
be  attended  with  fer  the  purpose  of  being  put 
in  suit  at  law  againstthe  sureties.  Crowiev 
and  Samuiny.  Chipp and  7\f66.  373 

2.  Where  A.  and  fi.  who  had  appointed  C.  their 
attorney,  to  take  out  administration  fer  their 
use  and  benefit,  never  colled  upon  him  fer  an 
inventory  and  account,  and  had  given  him 
three  years  to  pay  the  balance  due^  to  them 
under  the  administration,  0.  having  died 
insolvent,  the  court  refused  to  permit  the 
bond  to  be  attended  with  fer  the  purpose  of 
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beingr  put  in  suit  againat  C's  snietiei.  Mur- 
ray  v.  Si^Jnerheny.  396 

ADMINISTRATOR,  ADMINISTRATRIX. 

An  adminiatratrix  having  become  a  lunatic, 
admiaistration  granted  daring  her  lanacy, 
the  original  adminivtration  being  first  im 
pounded.    Binekea,  deceased,  322 

ADMIRALTY. 

Security  given  in  the  Court  of  Admiralty  can- 
not  M  made  available  in  the  Court  of  appeal. 
That  court  requires  fresh  security  and  a  new 
proxy.    Sheffield  v.  BaU.  132 

ADULTERY. 

1.  Plea  of  adultery  against  a  husband  in  bar  to 
a  divorce  by  reason  of  the  adultery  of  the 
wife,  not  sustained  by  proof  CfoodaU  v. 
GoodaU,  166 

S.  Proof  of  adultery  by  inference.  CoUeit  v. 
CoUeU.  423 

3.  A  husband  on  the  discovery  of  his  wife*s 
adultery,  commenced  proceedings  against 
her,  which  he  abandoned  for  want  of  funds, 
held  not  to  be  barred  from  proceeding  against 
her  at  a  subsequent  time.    Coode  v.  Voode. 

452 
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ALIMONY. 


1.  The  admission  of  a  husband  to  an  allegation 
of  faculties  is  to  be  taken  strongly  against 
him.  Permanent  alimony  allotted.  The 
wife  directed  to  retain  such  of  her  parapher* 
nalia  as  were  in  her  own  possession.  Robin- 
mm  V.  Robineon,  255 

3.  In  a  suit  for  divorce  by  the  husband,  who 
was  insolvent,  the  court  refused  to  allot  ali- 
mony to  the  wife,  though  the  fiither  of  the 
husband  had  considerable  property,  and  had 
supported  his  son.  But  the  court  suspended 
the  proceedings  until  some  maintenance 
should  be  afforded  to  the  wife.  Bruere  v. 
Bruere,  391 

ALLEGATION. 


1.  An  allegation  admitted  to  proof;  because  the 
objection  to  it,  arose  on  a  point  of  law. 
mUe  V.  WhiU.  15 

2.  An  allegation  admitted  in  posnam.  Jkylor 
V.  Taylor.  47 

3:  An  allegation  propounding  an  unfinished 
paper  admitted  to  proof.    Seevet  v.  Glover* 

121 

4.  An  allegation  propounding  a  testamentary 
schedule  admitted.     Ounmngham  v.  Roes, 

122 

5.  An  article  in  an  allegation  in  an  interest 
cause  directed  to  be  reformed  on  account  of 
generality.    Alfray  v.  Alfray,  238 

APPEAL. 

1.  A  question  raised  whether  an  appeal  was 
fi?om  a  definitive  sentence,  or  from  a  griev- 
Dmrley.  SonthweU.  60 


2.  An  appealon  grievances,  entertained.  lAoyd 
y.Uayd.  227 

3.  In  criminal  suits  an  appeal  is  open  to  the 
prosecutor  as  well  as  to  the  defendant  MH' 
Urv.Pidmer,  390 

APPRAISEMENT.  (Commission  of,) 

L  A  commission  of  appraisement  granted  to 
value  the  effects  of  an  intestate— objection 
taken  to  the  return,  overruled.  SmUh  v. 
Oram.  115 

2.  The  expenses  of  a  commission  of  appraise- 
ment to  bo  paid  out  of  the  estate  of  an  intes- 
tate before  distribution,  but  afler  the  payment 
of  the  just  debts.    Clark  v.  Clark,  121 

3.  A  commission  of  appraisement  decreed  at 
the  suit  of  a  residuary  legatee.  Beebee  v. 
Beebee.  238 

B. 

BANNS. 

1.  A  suit  of  nullity  of  marriage  by  reason  of 
undue  publication  of  banns,  under  4  Geo.  4, 
c.  76,  sustained,  both  parties  having  know- 
ingly and  wilfully  intermarried  without  doe 
publication  of  banns.     Tongue  v.  AUen,  277 

2.  Marriage  without  due  publication  of  banns 
not  void  under  4  Geo.  4,  c.  76,  where  one 
only  of  the  parties  knew  of  the  undue  publi- 
cation.    Wright  V.  Eltoood.  277,  423 

3.  Marriaflre  without  any  valid  banns,  a  mar- 
riage without  due  publication  of  banns  under 

4  Geo.  4,  c.  76,  s.  22.  A, 

4.  Articles  admitted  against  a  clergyman  for 
publishing  banns  of  marriage  between  per- 
sons not  parishioners  of,  nor  resident  within 
his  parish.     Wynn  v.  Damea.  277 

BANKRUPTCY. 

In  a  case  of  bankruptcy,  affidavit  of  the  amount 
of  a  debt  is  properly  made  by  one  of  the 
assignees.    FhiUipeon  v.  Harvey.  155 

BRAWLING. 

1.  Articles  against  a  clergymap  for  brawling 
and  disrespectful  conduct  to  his  superior 
being  only  in  part  proved,  he  was  monished 
and  condemned  in  75/.  nomine  expensarum. 
Taylor  v.  MwrUy,  380 

2.  The  Ecclesiastical  Court  has  jurisdiction  in 
cases  of  brawling  independently  of  the  stat 

5  and  6  Edw.  6,  c.  4.  Jh. 

3.  Articles  for  brawling  at  a  vestry  being 
proved,  the  defendant  was  suspended  ab  in- 

J^ressu  ecdesis,  but  was  not  condemned  in 
iill  costs  in  consequence  of  the  promoter 
having  himself  used .  irritating  expressions. 
WU/ioms  V.  HM.  406 


c. 

CHAPEL. 

1.  The  herbage  of  a  chapel  yard  and  the  lop- 
pings  of  trees  in  it,  by  law  belong  to  the 
incumbent    CoxT.Rieraft.  163 

2.  If  a  parson  is  proceeded  against  for  cutting 
down  timber,  under  35  Ed.  1,  it  must  be  by 
indictment  at  oonunon  law.  Jb. 
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3.  The  right  of  nomination  to  t  ohapel  under 
the  Stat  1  and  2  W  m.  4,  c.  38,  is  not  ac- 
quire!) unless  the  conditions  of  the  act  bo 
strictly  complied  with.     WiUiamM  v.  Brown. 

277 

CHURCH  RATE. 

1.  In  making  a  church  rate,  the  lessees  of  a 
market  are  to  be  assessed  according  to  the 
real  produce  of  the  tolls,  and  not  according 
to  the  rent  onlj.    Sewell  ▼.  T\n/ford»         75 

2.  In  a  debate  on  the  admissibility  of  a  libel  in 
a  cause  of  subtraction  of  the  church  rate,  the 
court  can  take  notice  of  nothing  that  is  not 
expressly  pleaded,  or  referred  to,  in  the  libeL 

If  a  rate  is  made  only  for  the  repairs  of  a 
church,  it  is  illegal  to  raise  more  than  is 
wanted  for  that  purpose.  BretteU  y.  WUmot 
and  King.  239 

3.  (Retrospective.) — In  answer  to  a  libel  for 
subtraction  of  church  rate,  it  is  competent  to 
the  defendant  to  allege  that  the  rate  was 
intended  for  retrospective  purposes,  although 
not  upon  the  fuce  of  it  retrospective.  CheS' 
terton  v.  Farlar,  350 

Such  rate  being  retrospective  to  more  than 
a  third  of  its  amount  held  invalid.  t6. 

4.  (Di8trict)>-The  inhabitants  of  the  district 
under  58  Geo.  3,  c.  45,  s.  71,  are  liable  to 
be  rated  to  the  incidental  expenses  of  public 
worship,  as  well  as  for  the  repairs  of  the 
mother  church.  ib, 

5.  A  church  rate  made  on  Lady-day  to  cover 
expenses  from  the  previous  Lady-day,  bad. 

ib, 

6.  Semble,  that  all  rateable  property  should  be 
assessed  to  the  church  rate.  t6. 

7.  By  the  general  law  money  cannot  be  bor- 
rowed on  the  security  of  church  rates,       ib. 

8.  A  libel  in  a  suit  tor  subtraction  ^  church 
rate,  pleading  the  rate  to  have  been  made  by 
churchwardens  of  their  own  authority,  the 
parishioners  having  met  and  refused  a  rate, 
admitted,  expressly  on  the  authority  of  the 
case  of  Gaudem  v.  Selby,  (1799,  p.  350.) 
Veley  and  Joelin  v.  Burder.  350 

N.  B. — In  this  case  further  proceedings 
were  stayed  by  prohibition  from  the  Court  of 
Queen^s  Bench.  ib, 

9.  (Postponement) — The  postponement  of  a 
church  rate  for  twelve  months,  tantamount 
to  a  refusal.  ib. 

10.  (Inequality.) — A  rate  not  bad  as  unequal 
because  tlie  occupants  of  houses  under  202. 
annual  value  were  omitted,  on  the  ground  of 
their  indigence,  and  that  no  payment  could 
be  expect^  from  them ;  and  because  other 
parties  were  omitted  who  were  in  a  state  of 
destitution.    Ckesterton  v.  Farlar.  350 

11.  (Adjournment  poll.) — Notice  having  been 
given  of  a  vestry  for  granting  a  church  rate, 
ana  that  if  a  poll  should  be  demanded  the 
meeting  would  be  immediately  adjourned  to 
the  townball;  a  poll  being  demanded,  the 
chairman  adjourned  the  meeting  accordingly, 
held  that  the  proceeding  was  regular,  and  the 
townhall  being  private  property  did  not 
vitiate  the  rate.    Baker  v.  Wood.  389 


Held,  that  eleven  hours  was  a  soffident 
time  for  taking  the  poll,  785  being  the  great- 
est number  proved  to  have  voted  on  any  pre- 
vious occasion.  ib. 

12.  (Pleading.) — In  a  suit  for  sub-church  rate, 
made  in  virtue  of  the  church  building  acts, 
it  is  necessary  that  the  libel  should  show 
upon  the  face  of  it,  that  the  requisites  of  the 
statutes  have  been  complied  with.  Blunt  and 
Fuller  V.  Harwood,  423 

13.  (Church  Building  ActB.)^Where  it  is  in- 
tended to  borrow  money  on  the  security  of 
church  rates,   under  certain  statutes  the 
notice  of  the  vestry  for  that  purpose  ought  to 
contain  information  of  such  intention. 

A  vestry  having  been  duly  called,  at  which 
a  committee  was  appointed  to  consider  a 
plan  tlien  produced  for  affording  additional 
accommodation  in  the  church,  and  to  report 
whether  it  would  be  expedient  to  adopt  that 
or  liny  other  plan.  At  a  subsequent  meeting 
(2nd  of  August,)  it  was  resolved  to  adopt  the 
report  of  the  committee,  and  to  borrow 
3,3002.  on  the  security  of  the  church  rates, 
(under  the  58th  Geo.  3,  c  45,)  in  order  to 
carry  the  plan  into  execution.  Held,  that 
the  Jbllowing  notice  of  the  latter  vestry  was 
sufRcient  under  the  ^58  Gea  3,  c.  69,s.  1 : 
"  Notice  is  hereby  given,  that  a  vestry  meet- 
ing  will  be  held  in  the  vestry  room  of  this 
parish  on  Monday  the  2nd  day  of  August,  at 
nine  o*ck)ck  precisely,  to  receive  a  report 
from  the  church  committee,  and  to  adopt 
such  measures  as  may  appear  necessary  for 
carrying  that  report  into  execution,.  &:c.** 

ib. 

CHURCH,  (Seat  in.) 

When  the  court  grants  a  fiiculty  to  appropriate 
a  seat  in  a  church  to  an  inhabitant,  it  should 
be  matter  of  preliminary  consideration— >  1st, 
Whetlier  such  a  grant  would  be  prejudicial 
to  the  parish ;  2dly,  Whether  it  would  be  pre- 
judicial to  the  persons  opposing  the  grant ; 
and  3rdly,  Whether  the  party  applying  for 
it  is,  from  station  and  property  in  the  parish, 
qualified  to  have  such  a  grant — Faculty 
granted.  Partington  v.  Tke  Rector  Church' 
UHtrdeno^  ^..  of  Bameo  in  Surry,  1 5G 

CHURCHWARDEN. 

1.  To  a  proceeding  against  churchwardens  for 
making  a  new  foot  path  across  the  church- 
yard. It  is  no  defence  to  allege  that  they 
acted  bona  fide  and  for  the  benefit  of  the 
parishioners.  Walter  v.  Montague  and  Lom^ 
preU,  321 

2.  A  quaker  being  elected  churchwarden,  the 
court  refused  to  compel  him  to  undertake  the 
office.    Adey  v.  Theobald.  373 

3.  Criminal  proceedings  cannot  be  sustained 
against  churchwardens  for  neglect  of  dnt^ 
unless  thef  have  wilfully  so  neglected  their 
duty.  Millar  and  Simeo  v.  Palmer  and 
KiUby.  380 
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CITATION. 

1.  A  citatioD  which  had  not  been  aenred  on  the 
party  a^ainat  whom  it  had  been  entered, 
holden  to  be  void.    Munku  j,  HtCarthy, 

229 

S.  The  senrice  of  a  citation  in  a  cause,  is  soffi- 
oient  to  constitute  pendency  of  suit  Ray  v. 
Sherwood.  313 

CLERGYMEN. 

A  dergyman  may  be  prosecuted  by  any  one 
ibr  negrlect  of  his  clerical  duty.  Argar  v. 
HOdatofnik.  224 

CODICIL. 

1.  A  testatrix  directs  her  executors  to  deliver 
certain  sealed-up  parcels,  unopened  to  certain 
persons  named.  The  court  decreed  these 
parcels  to  be  opened  in  the  presence  of  the 
regbter,  a  schedule  to  be  made  of  the  con- 
tents, and  to  be  proved  as  a  codicil  Pelham 
▼.  NewUm.  28 

2.  An  unfinished  and  unexecuted  paper  esta- 
blished as  a  codicil.    Brown  v.  HalUU.    181 

3.  A  codicil  propounded  upon  mere  evidence  of 
handwriting  without  facts  and  circumstsnces 
connecting  it  with  the  deceased,  pronounced 
against  with  costs.  Busiell  v.  3iarrioU»  265 

4.  A  codicil  to  a  will  pronounced  (or,  although 
the  will  was  not  Ibrthooroing.  Thgart  v. 
Hooper.  323 

CONCLUSION  OF  CAUSE. 

.1.  The  conclusion  of  a  cause  rescinded  to  allow 
the  party  to  plead  the  identity  of  the  testatrix, 
CD  the  party  praying  for  the  indulgence 
paying  the  expense  retardati  processus. 
Smith  y.Smiiheon.  179 

2.  An  application  at  the  hearing  to  rescind  the 
conclusion  of  the  eause,  for  the  purpose  of 
adducing  evidence  against  the  capacity  ot 
the  deceased,  reject^     Ooooe   v.  Brown. 

430 

COSTS. 

See  Brawling,  3. 


1.  Afier  sentence  the  court  rejected  an  applica 
oation  on  behalf  of  the  party  who  had  esta 
blished  a  will,  ofTered   fbr   the  purpose  of 
allowing  the  mala  fides  of  his  opponent,  with 
the  view  to  a  condemnation  in  costs.    Chap- 
man T.  Guy.  21 

S«  In  a  suit  fbr  the  restitution  of  conjugal 
rights,  the  wife  having  a  separate  property 
of  her  own  is  liable  to  pay  her  own  costs. 
HoLmee  v.  Holmes.  49 

3.  A  next  of  kin  condemned  in  costs  fot  having 
pleaded  insanity  in  a  testator,  and  failed  to 
establish  it    Siraiion  v.  Ford.  101 

4.  A  party  condenmed  in  tlie  costs  retardati 
processus.     Tavlor  v.  Taylor.  107 

5.  A  contempt  which  had  originated  from  the 
inability  of  a  husband  to  pay  alimony  and 

Vol.  VI. 


costs  suspended.    FUzgerald  Y,FUzgeraldt 

lis 

6.  £5  only  decreed  on  account  of  the  poverty 
of  the  party  nomine  expensarum  by  way  of 
stigmatizing  an  unjust  and  vexatious  suit 
Breewood  v.  Calemoerg.  162 

7.  The  expense  of  a  commission  of  appraise* 
ment,  decreed  to  be  paid  out  of  the  estate  of 
a  testator.    Pickering  v.  Thwere.  178 

8.  In  a  cause  of  legacy  in  which  issue  had 
been  joined,  the  tender  of  payment  holden 
not  to  bo  sufficient  unless  accompanied  b^  a 
payment  of  the  costs  incurred  in  Uie  institu- 
tion of  the   suit     Green  v.  Mayo.     373 

9.  Costs  decreed  against  a  party  who  had  taken 
probate  of  a  will  which  she  knew  not  to  be 
the  last  will  of  the  deceased*  Martin  v. 
Robinson.  233 

10.  In  suits  between  husband  and  wife,  the 
husband  is  liablo  to  the  costs  of  the  wife, 
unless  she  has  a  separate  income  sufficient 
for  her  support,  and  fbr  the  payment  of  her 
costs.    Belcher  v.  Belcher.  372 

11.  The  court  refused  to  compel  tlie  husband 
to  pay  the  wife's  costs,  he  being  unaUe  so  to 
do,  although  not  proceeding  in  forma  pau- 
peris ;  but  the  court  declined,  at  his  prayer, 
to  fix  a  day  fbr  hearing  the  cause*  Walker 
V.  Walker.  391 

CRIMINAL  SUIT. 

1.  The  articles  in  a  criminal  suit,  should  set 
forth  the  whole  transaction.  Taylor  v.  JMor- 
ley.  380 

2.  It  is  nut  competent  to  the  promoter  to  set 
forth  in  the  articles  an  ofiboce  not  contained 
in  the  citation.    Breeks  v.  Woolfrty.       5U9 


CRUELTY. 

After  a  reconciliation  fresh  acts  of  cruelty  will 
revive  acts  of  cruelty,  and  also  of  adulter?. 
Worsley  v.  Worsley.  *rn  »         249 

D. 

DEED  OF  SEPARATION. 

The  husband  not  barred  of  his  divorce  by 
reason  of  bis  having  execoted  a  deed  of  set- 
tlement afler  knowledge  of  his  wifi9*s  adul- 
tery, allowing  her  a  separation  income. 
Coode  V.  Coode.  452 

DEFAMATION. 

Not  material  whether  defamation  is  in  writing, 
or  by  p4roL  Nullities  are  unfavourable, 
where  they  tend  to  obstruct  justice  upon 
matters  of  form  only.     Ware  v.  Johnaom. 

54 

DIVORCE. 

1.  A  wife  is  not  entitled  to  a  divorce  by  reason 
of  the  cruelty  of  her  husband,  nnleas  she  is 
a  person  of  good  temper,  and  has  ^always 
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behaved  well  and  dutifully  towards  him. 
Taylor  v.  Taylor,  81 

9.  In  a  cause  of  nullity  of  niarria|re  on  account 
of  impotency,  charges  of  frigidity  and  abso- 
lute incapacity  may  be  pleaded  in  the  same 
libel.     Welde  v.  Welde,  252 

3.  in  a  suit  for  divorce  by  reason  of  impotency, 
it  is  necessary  that  there  should  be  either  a 
triennial  cohabitation  or  proof  tliat  the  party 
is  absolutely  incapable.  i^* 

DOMICIL. 

The  domicil  of  origin  continues  until  another 
is  acquired ;  and  a  new  domicil  is  not  ac- 
quired by  residence  unless  it  be  with  an 
intention  of  abandoning  the  former  domicil. 
A  Frenchman  having  quitted  France  in 
1792,  in  consequence  of  the  revolution  there, 
and  having  resided  in  England  until  1814, 
when  he  returned  to  France,  and  afterwards 
cxscasionally  resided  in  both  countries.  Held 
not  to  have  abandoned  his  domicil  of  origin. 
De  Bonnnal  v.  De  BonnevaL  498 

DRUNKENNESS. 

A    clergyman    suspended    fbr    drunkenness. 
RowUiad  V.  Joneo.  89 

E. 

ELECTION  (of  Jurisdiction.) 


A  creditor  having  made  his  option  to  sue  in 
chancery  by  a  bill  of  discovery,  must  be 
bound  by  such  option  to  proceed  in  that 
court    Pearson  v.  (xamon,  120 

EXCEPTIVE  ALLEGATION. 

1.  Facts  collateral  to  the  point  at  issue  cannot 
be  pleaded  in  order  to  discredit  a  witness. 
SergeauiU  v.  SergeautU,  262 

Drevanion  v.  TVevanion,  355 

EXECUTOR. 


1.  An  executor  has  a  remedy  against  his  oo- 
pxecutor,  and  in  the  Court  of  Arches  may, 
in  the  capacity  of  residuary  legatee,  maintain 
a  suit  for  his  share  of  the  residue.  GUn  v. 
Weboter,  2] 

3.  An  executrix  appointed  by  implication.  Nay* 
lor  V.  Stainsby,  32 

3.  An  executor  may  retract  a  renunciation 
during  the  life  of  a  co-executor,  qF  even  after 
his  death,  if  administration  with  the  will  an- 
nexed  has  not  been  granted  to  any  other 
person.    Haytoard  v.  TkiU,  150 

4.  Where  a  widow  is  left  executrix  with  a  sti- 
pulation  that  in  the  event  of  her  second  mar- 
riage, she  is  to  concur  in  the  appointment  of 
trustees  for  the  management  of  the  property, 
and  she  does  marry  again,  but  dies  without 
the  appointment  of  trustees,  holden,  that  her 


executorship  expired  on  bor  second  marriage. 

Bond  V.  Faikney.  1G2 

5.  Executors  appointed  according  to  the  tenor 

of  a  will  Pickering  v.  ToiU>erB.  172 

€.  An  executrix  nam^  in  a  codicil  has  a  r^ht 

to  propound  the  will  as  weU  as  the  codicil, 

inasmoch  as  the  codicil  was  a  part  of  tbm 

will  and  gave  her  an  interest  in  it.  MUUr  t. 

Skeppard.  221 

7.  A  substituted  executor  cannot  propound  a 
'   will  till  the  person  first  named  as  executor 

has  been  cited  to  accept  or  refuse  letters  of 
administration.    Smith  v.  CroJU.  248 

8.  Although  one  creditor  mav  procceed  against 
an  executor  in  the  court  of  chancery,  another 
may  sue  him  in  the  Ecclesiastical  Court. 
Uoyd  V.  Beatn^e,  ,245 

9.  Where  an  executor  was  appointed,  provided 
he  should  prove  the  will  within  three  calendar 
months  next  after  the  death  of  the  deceased ; 
in  computing  the  time,  the  day  of  the  death 
excluded.  Sir  R.  WUmot,  deceased.  61 

10.  One  of  two  executors  becoming  a  lunatic, 
the  probate  brought  in,  and  a  ft'esh  one 
granted.    Marskall,  deceased.  327 

11.  A  sentence  against  a  will  propounded  by 
the  executors  therein,  is  binding  on  the  kjpa- 
tees  under  that  will,  unless  fraud  or  coUuauM 
bo  shown  between  the  parties  to  the  suit,  or 
neglect  or  mismanagement  in  the  conduct  of 
it.    Hayle  w.  HasUd.  313 

12.  The  executor  and  legatee  being  described 
in  a  will  by  a  wrong  name — probate  granted 
to  him  in  his  own  name,  on  motion,  parties 
interested  consenting,  in  the  goods  (tfSkuU 
Ueworth^  deceased.  513 


F. 

FEME  COVERT. 

1.  The  power  of  feme  covert  to  make  a  will  en- 
toblished.    KeUer  n.  Bevoir.  S46 

FOREIGN  LAW. 

1.  A  proctor  is  not  obliged  to  answer  to  the  aeal 
of  a  foreign  court,  or  to  subscriptions  and 
seals  of  a  foreign  notary,  for  the  law  cannot 
presume  him  to  be  conusant  of  them.  A9- 
mond  V.  Von  WatUmUe.  939 

2.  Administration  granted*according  to  the  law 
of  Scotland  npon  an  aflidavit  from  a  Soolch 
solicitor.  Stewari^deeeaoed.  509 

G. 

GUARDIAN. 

1.  The  guardian  of  a  mmor  is  obliged  to  exhi- 
bit  an  inventory  and  account  of  an  adminis. 
tration  pendente  lite.  BrotherUm  v.  HeUier.  66 

2.  The  Court  of  Prerogative  has  as  clear  a  right 
as  the  Court  of  Chancery  to  appoint  gnar. 
dians  for  a  personal  estate.  The  guaintiaa 
appointed  by  this  court  preferred  to  be  000- 
firmed  in  the  administration  to  the  guardlui 
appointed  by  the  Court  of  Chancery.         t4. 
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3.  TMtameoterT'  {fuaH$tfi«  eau  only  be  ap. 
pointed  b^  a  wiD  efxocated  aocordin;  to  ttat 
119  Car.  a.  Where  a  minor  is  sole  next  of 
liin  and  remdtiary  legatee,  abe  may  seleet  a 
guardian  fbr  aH  porpoaee  in  law,  and  especial* 
ly  fi)r  tftiing  administration  6am  testamento 
annexe.    Awkener  v.  Jmrdam  147 

4.  Court  of  Prerogative  cannot  assign  a  guar- 
dian to  an  infant  in  ventre  de  sa  mere.  WaL 
ker  V.  CarleMB,  244 


H. 


HANDWRITCNG. 

1.  Objecliim  to  pleading  the  handwritii^  of 
living  persons,  overniM.  /Ooscoyne  v.  Prid- 
dU.  29 

3.  Exhibiti  in  the  handwriting  of  an  alleged 
testator  allowed  to  be  pleaded  as  evidonoe  to 
show  dissimilarity  of  handwriting.  Machin 
V.  Chindon,  150 

3,  The  handwriting  and  ohavacter  of  a  living 
witness,  but  who  was  resident  in  an  eiiemy*s 
ooantry,  admitled  to  proof.  MUUr  v.  Sh^ 
pard,  ido 

4.  Evidence  of  handwriting  alone  is  not  suffi- 
eient  to  estabUsha  teatameotary  paper.  Bh8- 
teU  V.  Marriott.  965 

&  No  party  being  able  to  make  the  nsnal  afflda^ 
yit  of  hsndwriling,  probate  granted  upon 
oomparison  of  the  signatnre  with  those  of  the 
deceased  at  the  buik,.  and  upon  ooneent 
Cary,  deeeoBed.  404 

HUSBAND  AND  WIFE. 

I.  An  administratrix  monished  to  pay  the  wife*8 
distributive  share  in  the  effecto  of  an  intes- 
tote,  to  the  husband,  without  her  joining  in 
any  receipt,  she  having  been  divorced  from 
her  husband  and  havmg  absconded.  Cook 
v.Cowper,  220 


I. 


INCEST. 

1.  In  a  criminal  suit  for  incest,  the  marriage  of 
the  parties  proceeded  against  annulled,  al. 
though  the  citation  contained  no  notice  to 
that  effect  Chiek  v.  Ramodale.  276 

INCONTINENCE 

1.  A  methodist  preacher  articled  against  for  in. 
oontanence.  The  incontinence  proved ;  pen- 
ance enjoined.  WheatUy  ^,  Fowler,         164 

INFORMAL  PAPER. 

1.  Probate  decreed  of  a  paper  commencing 
**  head  of  instructions,"  and  endorsed  **  mem. 
morandnm,'*  but  concluding  **  this  is  my  last 
will  and  testament,**  and  signed  by  the  de- 
ceased    Tbrrs  v.  CaoUo,  330 


INSPECTION. 

f.  In  a  BoH  fhr  the  nullity  of  marriage,  by 
reason  of  impotency,  inspection  refused,  be- 
oaose  there  had  not  been  a  triennial  cohabi- 
tation.   Ale&on  V.  AUoon,  251 

INTEREST. 

1.  A  person  cannot  propound  a  will  in  which  he 
has  no  interest  either  as  executor  or  legatee. 
Goodman  y.  Goodman.  11 

2.  In  an  interest  cause  it  is  not  necessary  to 
prove  the  marriage  of  the  common  ancestors. 
Maton  Y.  Bright.  47 

3.  An  interest  esteblished  in  a  pedigree  cause. 
Shand  v.  Gardinor.  68 

4.  &  P.  JS^toA  v.  Bright.  80 

5.  The  want  of  interest  may  be  objected  to  at 
any  time  in  a  cause,  especially  before  issue 
joined.  Wright  v.  Rutherford.  119 

6.  In  an- interest  cause,  a  party  who  has  given 
in  an  admissible  allegation  has  a  right  to  a 
oonstet  of  the  effects.  State  v.  TifndaU.    174 

7.  The  ftther,  quH  father,  held  not  to  have  saffi- 
oient  interest  to  enable  him  to  institute  a  suit 
ia  the  civil  form  for  the  purpose  of  annulling 
the  marriage  of  his  daughter  when  of  age. 
Raf  V.  SherwMtd.  313 

8.  Reversed  on  appeal.  ib. 

INTESTACY. 

1.  In  a  case  of  intestacy,  an  application  that  the 
parties  entitled  in  distribution  should  give 
security  to  repay  the  proportions  they  had 
received  in  the  event  of  a  will  being  fi>uod, 
rejected.  Coxeno  v.  Helyar.  242 

INVENTORY. 

1.  A  creditor  has  a  right  to  call  for  an  inven- 
tory, but  the  Prerogative  Court  has  no  juris, 
diction  at  the  suit  of  a  creditor  to  examine 
the  particulars  of  an  account.  Brown  v. 
Atkino.  11 

2.  A  creditor  has  a  right  to  call  for  an  inven- 
tory, but  has  no  right  to  interfere  in  an  ad- 
miniitration  bond.    Hackman  v.  BUtek.   113 

3.  An  inventory  refused  to  the  widow  of  a  lega- 
tee, where  a  testator  has  no  effecto  at  the  time 

.  of  liis  death,  he  having  during  his  life  con- 
veyed all  his  personal  estate  by  a  bill  of  sale 
in  consideration  of  a  debt  LeighUm  v. 
Leighton.  156 

4.  A  contingent  interest  in  the  residue,  entitles 
a  party  to  call  for  an  inventory  and  to  have 
notice  of  the  sureties.  Roberts  v.  Roberto.  171 

5.  In  the  case  of  minors  the  court  orders  an 
inventory  ex  officia  ib, 

6.  A  commission  of  appraisement  decreed  in 
preference  to  an  inventory.  State  v.  T)fndaU, 

174 

7.  An  inventory  decreed.    Haeelfoot  v.  Haoel. 

/««.  209 

8.  A  party  called  upon  to  bring  in  an  inventory 
and  account  and  see  portions  allotted;  ac- 
count objected  to— objections  overruled.  Tlir. 
nerv.lHii.  319 


524 


INDBX, 


9.  It  it  not  oompetoDt  to  the  Prerogatiire  Court 
to  require  an  inventory  of  a  personal  ettate 
sitoated  in  Germanj.  Raymond  ▼.  V<m 
WatteviUe.  239 

10.  Objections  to  an  inventory  must  be  ipeciiied 
in  an  aUegation.    Orope  j,  Addis,      .    245 


X 


JURISDICTION. 


witfaetinding  the  atat  4  G«x  4,  c.  76,  a.  31, 

makes  the  solemnizatioo  of  matrimony  know- 
ing^ly  and  wilfoUy,  without  publication  of 
banns,  a  felony.     fVynn  ▼.  Dmnet.  277 

12.  Letters  of  request  from  the  Commissary  of 
Buckinffbam,  go  to  the  Court  of  Arches,  and 
not  to  the  Chanoelior  of  Lincoln.  380 


1. 


2. 
3. 


4. 


5. 

a 


7. 


1. 


I.  The  CltanceHor  of  I^nooln  cannot  exercise 
jarisdictioo  within  the  jurisdiction  of  the 
Archdeacon  and  Commissary  of  Backing, 
hamshire.    HHlyer  y.  MiUigan.  14 

t.  An  applieation  to  assign  a  party  propounding 
m  codicil,  to  bring  in  a  bond,  which  had  been 
fraudulcndy  procured,  and  lodge  it  in  the 
registry  of  the  court,  rejected.  Dyer  y.  CaUL 
weU.  15 

3.  Arches  Court  has  no  jurisdiction  to  deter- 
mine the  allowance  to  be  made  ibr  the  main- 
tenance and  education  of  minors.  Fleet  r. 
HolmeB.  71 

4.  The  Prerogative  Court  has  no  jurisdiction  to 
enibree  the  payment  of  a  debt  jMbrris  ▼. 
Darling,  ^ 

5.  The  Court  of  Arehes  have  no  jurisdiction  to 
cite  generally  except  in  the  cases  specified  in 
the  23  H.  8,  c.  9.    Hugke$  v.  Herbert.     130 

6.  Where  a  customary  estate  is  devised  by  will, 
the  Prerogative  Court  cannot  compel  portions 
to  be  allotted  and  distribution  to  be  made. 
Jenkins  v.  Moore.  135 

7.  The  23d  Hen.  8,  c.  9,  devolves  upon  the  Dean 
of  Ihe  Arches  the  power  of  accepting  letters 
of  request  in  matrimonial  suits,  without  the 
consent  of  the  party  proceeded  against  The 
Dean  of  the  Arches  is  bound  ex  debito  justi* 
tsB  to  receive  them.  Letters  of  request  oil 
ferred  by  two  ecclesiastical  judges  conjointly, 
not  invalid  on  tliat  account  In  a  suit  for 
jacitation  of  marriage,  brought  by  the  father 
under  the  marriage  act,  in  which  the  hus- 
4>and  had  appeared  under  protest,  the  court 
refused  him  leave  to  extend  his  protest  But- 
ters. Dolben,  142 

.8.  Sentence  in  the  preceding  cause  affirmed  by 
the  Delegate^,  as  to  the  jurisdiction  by  vir- 
tue of  the  joint  letters  of  request,  but  that 
-part  of  it  reversed  which  directed  the  party 
•to  appear  absolutely  before  counsel  had  been 
heard  on  the  other  branch  of  the  protest  ih. 

.9.  Simple  contract  debts  make  bona  notabiUa 
where  the  deceased  died ;  whereas  specialty 
d^ts  constitute  bona  notabiKa  at  the  place 
-where  the  specialty  is  at  the  time  of  the 
death.  The  mere  entry  of  a  caveat  will  not 
found  the  jurisdiction.  France  v.  Aubrey.  232 

10.  Whenever  a  will  is  proved  in  the  Preroga- 
tive Court,  a  suit  under  it  for  a  legacy  ought 
to  be  brought  in  the  Arches,  and  not  in  an 
inferior  eouct  Smelridge  v.  Edgwortk,    252 

II.  The  ecclesiastical  courts  have  jarindiction 
to  proceed  against  the  clergy  for  offending 
against  the  order  of  the  church  in  publishing 
banns  and  solemnizing  matrimony  in  any 

t  .other  manner  than  as  prescribed  i>y  law,  not-|  1. 


1. 


2. 


3. 


4. 


5. 


L. 


LEGACY. 

In  a  suit  for  the  recovery  of  a  legacy,  an  in- 
ventory refused,  because  the  executrix  had, 
in  her  answers,  allowed  there  were  assets 
sufficient  to  pay  the  legacy,  and  the  costs  of 
the  suit  Fleet  v.  JMmes.  54 

A  legacy  pronounced  for  ;  but  without  in- 
tcrest  matey  v.  Andrewo.  72 

A  legacy  pronounced  fi>r.    Gibaon  v.  CkUd. 

81 
The  words  "  rest  and  residue**  include  the 
whole  personal  estate.  Bradakaw  v.  Brad.. 
akaw.  123 

An  application  for  interest  on  a  legacy,  ru- 
jected.    Bradohaw  v.  Bradahaw.  131 

When  a  legacy  is  in  gross,  it  is  not  neces- 
sary to  plead  the  fond  ont  of  which  it  is  to 
be  paid.    Herbert  v.  WrigkL  141 

An  allegation  pleading  the  omission  of  a  le- 
gacy by  mistake  in  a  will,  perfecton  the  &oe 
of  it,  admitted^  and  the  legacy  afterwards 
pronounced  for.    CaateU  v.  Tagg.  328 

MXJITIMACY. 

Legitimacy  sp  far  presumptively  established 
as  to  throw  on  the  opposing  party  the  burden 
of  disproving  it    Mayo  v.  ^rotott.  168 

LICENSJ5. 

The  chancellor  of  the  diocese  of  London  is 
not  invested  with  authority  to  grant  licenses 
to  lecturers.  Smith  v.  Lotegrote*  81 

The  bishop  has  the  genend  superintendence 
of  the  clergy  within  his  diocese,  and  no  one 
without  his  permission  can  perform  the  cleric 
cal  functions  within  such  diooese.  t&. 

A  license  from  the  ordinary  is  a  legal  author- 
ity to  a  clergyman  to  solemnize  a  marriage, 
but  if  a  clergyman  suspects  fraud,  delay  mav 
be  justifiable  for  the  sake  of  inquiry.  Poteal 
V.  Burgh.  224 

A  deputy  parish  dcric  may  act  without  a 
license  from  the  ordinary.    Peake  v.  Same, 

253 
Marriage  under  license  from  a  party  not 
having  authority  to  grant  tlie  same,  not  votd 
under  4  Geo.  4.  c.  76,  s.  22,  unless  both  par- 
ties knowingly  and  wilAilly  intermarry  by 
virtue  of  sudi  license,   /former  v.  WiUuffna. 

605 

LIMITATIONS.  (Statute  oO 
The  Prerogative  Court  cannot  take  notice  of 


INDEX, 


525 


the  ttetoto  oriimitatioiis.    Pmp$omy.Hkr 


V€y, 


155 


LUNACY. 

See  ADMiiUBTRATioif,  45. 

M. 

MARRIAGE. 
See  Intkrjest,  9. 

1.  A  marria|re  at  the  Fleet  sufficiently  esta- 
blished  to  entitle  the  asserted  widow  to  the 
administration  of  her  hosbend's  effects. 
PlnnkeU  v.  Sharp,  23 

2.  A  widow  propounds  her  husband's  will  as 
executrix. — An  allegation  pleading  the  inva- 
iiditj  of  her  marriage  with  the  testator,  re- 
jected.   Moore  v.  Uaeket.  47 

4.  A  legal  marriage  cannot  be  inferred  from 
mere  cohabitation  where  the  actual  fact  of  an 
earlier  marriage  is  proved.    Taylor  v.  Taylor 

124 

MARRIAGE  REGISTER. 

Copy  of  marriage  register  at  Barbadoes  ad- 
mitted in  evidence.    Coode  7,  Coode,       452 


POWER, 

1.  Whoever  gives  a  power  must  be  presumed 
to  intend  to  give  every  thing  to  make  that 
power  complete.    Pickering  v.  7bio«rf.  173 

2.  A  power  in  a  feme  covert  to  dispose  of 
personal  property  by  will,  to  be  signed  and 
published  by  her,  in  the  preeence  of  and 
attested  by  two  or  more  credible  witnesses, 
is  not  sufficiently  exercised  by  a  will  signed 
by  the  deceased,  in  the  presence  of  two  wit- 
nesses, it  not  appearing  upon  the  face  of  the 
instrument,  that  it  was  published  by  her  in 
their  presence,  extrinsic  evidence  of  the  feet 
of  such  publication  not  being  admissible. 
Allen  Y.  Bradohaw,  283 

3.  The  court  will  grant  probate  of  the  will  of  a 
married  woman  under  a  power,  under  such 
limitations  as  will  leave  questions  of  con- 
struction open  for  courts  of  equity.  Ledgard 
V.  Garland.  323 

4.  Administration  with  will  annexed  under  a 
power,  refused,  the  power  not  being  before 
the  court    Mainday^  dueaoed.  402 

PRACTICE. 


N. 

NEGROES . 

By  the  laws  of  Barbadoes,  negroes  belonging  to 
a  plantation  are  glebe  adscriptitli.  Wright 
e.  Rutherford.  J 19 

o. 

ORGAN. 

An  application  ibr  the  grant  of  a  feculty  to  erect 
Jin  organ  in  a  parish  church  refused.  Ran. 
dall  V.  CoUias.  101 

P, 

PAUPER. 

A  party  who,  by  his  profession  or  bunness,  is 
capable  of  obtaining  his  livelihood,  although 
in  possession  of  no  property  is  not  entitled  to 
proceed  in  forma  pauperis.  Walker  v. 
Walker,  391 

PEDIGREE. 

An  allegation  pleading  a  pedigree  admitted  to 
proof,  although  the  marriages  of  the  ancestors 
were  not   set  ferth.    Fowneo  v.  Ettricke, 

116 

PENANCE. 

Penanoe  having  been  enjoined,  afWwards  re 
mitted.    Chiek  v.  RamodaU,  276 


1.  Application  for  proceedings  to  be  invocated 
from  another  cause,  rejected.  Dearie  v. 
SouihweU,  51 

2.  Original  minutes  of  a  cause  directed  to  be 
transmitted  to  the*  court  of  Arches.  Loder 
V.  Letsome.  51 

3.  Letters  of  request  addressed  to  the  commis- 
sary for  probates  in  Scotland  to  cite  a  party 
to  appear  in  the  Prerogative  Court  King  v. 
Gordon,  79 

4.  An  affidavit  not  allowed  to  be  read  in  con- 
tradiction  to  an  all^ation  of  Faculties. 
Goodall  V.  GoodaU,  119 

5.  Joint  letters  of  request  from  the  chancellor 
of  London  and  the  commissary  of  Bucking, 
shjrc,  accepted  quatenus.  BuUer  v.  DMe% 
calling  herself  Butler.  1 19 

6.  It  is  usual  to  plead  affection  to  the  family  of 
a  legatee  as  well  as  to  the  legatee  himself 
It  was  the  ancient  practice  in  cases  of  insan- 
ity  that  the  witnesses  should  speak  to  partic- 
ular acts  under  the  general  plea.  Very  desi- 
rable  to  revert  to  this  practice.  Sheafe  v. 
Rowe,  179 

7.  When  a  certificate  to  a  decree  for  answer* 
has  been  discontinued,  it  is  still  competent 
to  the  proctor  having  discontinued  it,  to  ob- 
ject to  answers.  Raymond  v.  Von  WatU- 
rfille.  217 

8.  Answers  directed  to  be  reformed.  t*. 

9.  A  new  requisition  allowed  to  issue  to  Ger- 
many, i^^ 

10.  Further  answers  decreed  after  publication 
when  the  cause  stood  for  heanng  on  the 
second  assignation.    Smith  v.  Smitheon.  221 

11.  A  declaration  held  to  be  sufficiently  full, 
Akerman  v.  Gybbon,  223 

12.  Time  allowed  to  an  agent  acting  under  a 
power  of  attorney  to  plead  and  answer  in 
an  interest  cause,  the  principal  residing  in 
Jamaica.     Liebenrood  v.  Lameon,  243 
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^^ 


52  6 


IHBKX. 


13.  An  atiigrnatioa  for  fiiller  answen  enfiirood 
after  publicatioo.    Htatk  t.  Heath,  245 

14.  The  Lord  CbanceHor  has  no  ioriaiieUaii  to 
set  aside  a  wiU.    Harridge  ▼•  Brandy.  M6 

PRAYERS  FOR  THE  DEAD. 

Are  not  prohibited  bj  the  ehurch  of  England. 
Brtekg  t.  Woolfirey.  509 

PRESUMPTION  OF  DEATH. 

1.  A  person  who  embarked  in  18351,  oa  bis 
way  from  Manilla  to  London,  in  a  vessel 
which  had  never  since  been  heard  of,  pre- 
sumed to  be  dead,    /futton,  dicea$€d,      405 

2.  A  husband,  wile,  and  child,  having  perished 
together  by  shipwreck,  administration  grant* 
ed  of  the  husband^s  effects  as  a  widower. 
Murray,  deceased.  406 

3.  Husband  and  wife  dying  by  the  some  acci- 
dent, in  order  to  entitle  the  hnsband^s  neit  of 
kin  to  the  property,  of  which  the  wife  was 
possessed,  it  must  be  shown  that  be  survived : 
the  presumption  is  that  they  died  at  the  same 
time.    SaUerihwaiU  y.  PowtU.  429 

PROBATE 

Refhsed  of  a  paper  not  dispositive  nor  shown 
to  bo  so  by  evidence.     Orijfin  v.  Ferard. 

zrr 

PROCESS. 

1.  The  court  haVing  allotted  alimony  to  tlie 
wife  and  granted  a  monition  against  the 
husband  to  compel  payment  of  it,  would  not 
withhold  the  enforcement  of  such  monition, 
by  reason  of  the  wife  being  in  contempt  of 
the  court  of  King*s  Bench,  and  resident  out 
of  the  kingdom;  m  order  to  evade  the  process 
of  that  cburt.     GreenhiUr,  GreenhiU,      376 

2.  The  court  will  not  pronounce  a  party  in 
contempt  for  the  purpose  of  proceeding  in 
pcenam,  unless  the  party's  residence  be  shown 
to  have  been  within  the  jurisdiction  of  tho 
court  at  or  prior  to  the  time  of  issuing  the 
citation  in  the  cause.    Garden  v.  Garden, 

391 

PROXY. 

1.  Time  extended  for  the  return  of  a  proxy 
fi'om  Philadelphia.    Johnson  v.  Armona.  166 

2.  An  administratrix,  cited  to  exhibit  an  inveU' 
tory  and  account,  and  to  see  portions  allotted, 
calls  for  a  proxy  from  the  next  of  kin ;  ques- 
tion raised  whether  the  proxy  being  only 
signed  by  the  husband  of  the  next  of  kin,  is 
sufficient    CooA  v.  Cowper,  166 

3.  Where  a  party  refuses  to  admit  a  proxy  or 
to  appear,  the  court  will  proceed  in  the  cause 
as  if  the  party  had  appeared  and  raised  no 
opposition.    A,  213 


PROXY  OF  CONSENT. 

A  sentence  in  a  cause  upon  a  proxy  of  consent 


M  bmdiBg^  vileas  It  en  be  prewd  tfiat  nch 
proxy  had  been  unduly  obtained.  Watkim  v. 
Brent.  331 

R. 

RELATIONSHIP. 

In  cases  of  distributioa  and  succession  to  per- 
sona] estate,  the  degrees  of  relationahip  ara 
to  be  computed  aoeording  to  the  civi(  not 
according  to  the  .canon  law.     Lock  j,Laks, 

183 

REPRESENTATION. 

1.  In  cases  of  intestacy,  nephews  and  nieces 
never  take  by  representation.  When  tb^ 
concur  with  a  brother  or  sister,  they  take  per 
stirpes.  In  other  eases  they  Uke  per  capita, 
Ohardot  Buissieres  v.  Albert,  30 

2.  Question  raised  whether  the  shares  of  de- 
ceased legatees  deeoended  to  their  repreMii- 
tatives,  or  went  to  the  exeeolors  or  to  the  sur- 
viving liyatees.    Cremer  v.  IMtkms,       254 

s. 

SENTENCE. 

1.  The  sUtnte  5  and  G  Edw.  1,  c.  4,  lenree 
nothing  to  the  discretion  of  the  judge,  but 
the  duration  of  the  sospenaion  ah  ingreasn 
ecdesie.    Huet  v.  Dash.  223 

2.  An  incumbent  saspended  ah  officio  et  bene- 
ficio,  for  immoral  practices.  Pawlet  v.  Head, 

247 

3%  An  incumbent  suspended,  ab  officio  et  bene- 

ficio,  for  non  residence,    ilnsn.  247 

4.  Of  foreign  court,  how  proved.  427 

5.  Of  foreign  court,  how  far  binding.  428 

SEQUESTRATOR. 

The  balance  of  a  sequestrator's  account  remain- 
ing in  the  registry,  ordered  to  be  paid  to  the 
assignee  under  the  insolvent  act  of  a  de- 
ceiased  incumbent,  though  there  vras  no  per- 
sonal representative  before  the  court  little 
HalUngfmry,  390 


T. 


TITHES. 

1.  A  lessee  barred  from  recovering  tithes, 
because  his  lease  had  been  rendered  void  by 
the  non  residence  of  the  incumbent  RUer 
V.  Cosen.  89 

2.  A  terrier  may  be  pleaded  in  an  allegation  in 
a  tithe  cause.    Andrew  v.  Raymsti,      249 

w. 

WILL. 

i.  A  paper  pronounced  to  be  testamenaiy  on 
the  ground  thatsit  was  to  take  efibct  afUr 
death.   It  contained  a  directien  to  the 
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colon  imdflr  Um  will  of  the  dseeaied.    Bag' 
tuUl  ▼.  Dovming.  14 

2.  Efibct  givea  to  a  will  whioh  the  testator  had 
been  prefented  fron  execating  by  duren. 
VHume  T.  Wood.  17 

3.  A  will  foond  casoeUed:  doubtful  whether 
eanceUed  by  the  deoeaaed ;  bat  if  it  were, 
the  court  held  to  be  rented  bj  declaratioiis 
of  the  deoeaaed ;  and  by  the  inatraotiona  he 
had  given  for  making  a  oodicil.  Bnikerton 
Y.  H€lUer.  33 

4.  The  equity  on  etatute  of  W.  3,  cannot  be 
extended   b^ond    the  wills  of   mariners. 

5.  The  will  of  the  cooper  of  an  Indiaman  doee 
not  fall  within  the  provisions  of  WilL  3,  c. 


19.  The  identity  of  a  will  sofficiently  proved. 
Piertepoint  v.  DarUng,  113 

20.  A  mariner's  will  established,  there  being  no 
proof  that  it  waa  made  to  secure  a  debt 
Hay  V.  JtfttOo.  124 

31.  A  next  of  kin  who  has  declared  that  she 
will  not  6ppose  a  will  may  retract  that  decla- 
ration if  abe  has  not  acted  npon  it  Wright 
y.  BMiktffard.  132 

22.  The  weight  of  evidence  preponderates  in 
frvoor  of  last  will  propounded.  Forfar  v. 
Heaaiie.  136 

23.  A  will  made  by  way  of  provision  for  a  wife, 
in  contemplation  of  marriage,  not  entitled  to 
probate  in  preference  to  a  will  of  a  later 
date.    PMman  v.  VwUtOman,  142 


it  waa  neither  embodied  in  a  power  of  24.  A  will  made  to  secure  a  debt  entitled  to 

secDie    a    debt,      probate,  although  the  testator  was  described 

as  a  mariner  in  the  inatroment    Ramtay  v. 
CaUsfA.  144 

25.  No  instance  of  probate  having  been  granted 
of  a  copy  of  instructions,  i^mois  v.  JBsr- 
rsio.  151 

26.  By  the  laws  of  England,  a  codicil  is  not 
destroyed  by  the  burning  of  the  will  to  which 
it  originally  belonged,  la  such  a  case  a  codi^ 
oil  may  become  a  substantive  instrument, 
and  be  per  se  entitled  to  probate.  t^ 

27.  Not  proved  thai  the  will  of  a  carpenter  of  a 
man  of  war  waa  made  to  seoun  i^  debt,  and 
if  it  had  been  proved,  the  facts  of  the  caae 
wonld  not  have  brought  it  within  the  ope- 
ration of  the  sUtnte  of  W.  3.  JMosler  v. 
Sum:  152 

28.  Probate  decreed  of  an  unexecuted  wilL 
Bowea  v.  JMoipoa.  156 

29.  When  a  copy  of  a  will  is  produced  instead 
of  an  original,  the  instrument  must  not  only 
be  clearly  authenticated,  but  it  must  be  aatis- 
£ictorily  shown  that  the  original  could  not 
have  been  exhibited.  Raymond  v.  Dt  WaUe- 
viUe.  157 

30.  An  incomplete  will  cannot  operate  as  a 
revocation  of  a  subsisting  will.  Reetea  v. 
Gloter.  158 

31.  Whero  a  person  decUrea  that  a  will  haa  not 
been  executed  according  to  hu  intentions,  no 
part  of  the  will  can  be  entitled  to  probate. 
Mackin  v.  Orindoa.  175 

32.  The  court  will  not  establish  a  tastamentanr 
paper  not  found  in  the  custody  of  the  deceaaed, 
or  aopported  by  extrinsic  evidence  upon  ooo- 
trovertod  evidence  of  handwriting.  ib. 

33.  The  will  of  a  lunatic  not  brought  forward 
for  probata.     Wortley  v.  Maekenxie,        177 

34.  A  will  not  attested  by  witnesses  holdeo  to 
be  entitled  to  probatiB.  Cmmingham  ▼. 
Aosff.  209 

35.  A  will  estsblisfaed  upon  adequate  proof  of 
instructions  and  capacity.    MiU  v.  BiatUU 

ford.  214 

36.  A  oodicil  may  revive  a  first  will  by  a  direct 
reference  to  the  instrument,  and  revoke  by 
implication  the  will  io  existenoe  of  the  latest 
date.    Straeoid  v.  Hemag.  215 

37.  It  ia  not  the  act  of  revival  that  revokea  the 
bat  will,  but  the  first  will  afler  it  ia  revived. 


attorney,  nor    made    to  aecore    a    debt. 
DeardiUy  v.  Fleaung.  52 

6.  A  letter  held  to  be  testamentary.  RepingUm 
V.  Miand.  54 

7.  Instructions  eqtabliahed  as  a  will,  it  being 
dear  that  the  deeeased  waa  prevented  by 
death  from  executing  a  will  directed  to  be 
drawn  up  in  pursuanoe  to  such  instructions. 
Ooodman  v.  Qaodman,  56 

8.  A  caae  of  fraud  not  aubatantiated— Greater  re- 
gard  ahould  he  had  to  the  evidence  of  a  wit- 
ness on  oath,  than  to  hia  extra-judioial  decla- 
rations.   Dyer  v.  CahodL  61 

9.  Instructiona  neither  signed  by  the  testator, 
nor  read  over  toor  by  him,  but  dearly  proved 
to  have  been  in  conformity  with  hia  inten- 
tions, admitted  to  probate.  J2Q6tnson  v. 
Chawberlayne.  65 

10.  A  will  eatablished.    Carya  v.  Kmght.   72 

11.  A  will  executed  in  conformity  to  instruc- 
tions, established,  though  the  testator  had 
become  incapable  before  the  will  was  read 
over  to  him.    Moore  v.  Backet*  74 

12.  Capadty  established.    Fox  v.  Gilbert,    76 

13.  The  sanity  of  a  iesUtrix  esUblished,  al- 
though a  commission  de  lunatioo  inquirendo, 
had  held  her  to  be  incapable  from  a  period 
antecedent  to  the  execution  of  the  will; 
where  a  testator  is  in  her  senses,  the  will  is 
read  over  to  and  approved  by  her,  instruc- 
tions aro  not  necessary;  custody  disproved. 
Rodd  v.  Lewie,   '  83 

14.  Marria^  and  the  birth  of  a  child  are  a 
presumptive  revocatkm  of  a  will — In  order 
to  revive  a  will  made  before  marriage  and 
the  birth  of  iuue,  there  most  be  a  republica- 
tion or  some  express  declaration  which  will 
amount  to  a  republication.  BraddM  v.  Jeken, 

90 

15.  An  executed  win  held  not  to  be  revoked  by 
an  unexecuted  schedule  of  a  later  date.  Rey 
nolde  V.  White.  100 

16.  A  case  of  incapadty  estaUiahed.  BMeeton 
▼.  Clark.  102 

17  A  legatee,  having  renoonoed  administration 
cum  testamento  annexe,  ia  not  barred  thereby 
fh>ro  oontesting  the  validity  of  a  will.  Got - 
coyne  v.  Chandler.  107 

18.  Where  the  validity  of  testamentary  papera 
is  contested  in  the  court  of  probate,  the  Lord 
Chancellor  always  stays  prooeedinn  in  hia 
court  till  that  vaudity  is  dcterminecT upon.  t^. 
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3d.  Wills  made  in  the  Weft  Indiei  are  not  with- 
in  the  statute  of  frauds.  ib, 

39.  In  a  contest  respecting  the  Talidity  of  a 
married  woman*8  will  made  under  a  power, 
the  court  will  decree  a  monition  against  the 
trustee  under  the  marriage  articles,  though 
he  msy  not  be  a  party  to  Uie  suit,  to  bring  in 
the  counterpart  of  the  articles  which  were 
in  his  possession.    Boxley  y.  Stubbington, 

219 

40.  A  will  made  by  a  minor  of  sixteen  in 
&vour  of  his  guardian  and  schoolmaster, 
substantiated  by  evidence.    Arnold  v.  Marie. 

230 

41.  The  cancellation  of  one  duplicate  is  the 
canceUation  of  both.  Opportunity  afibrded 
to  the  adverse  party  of  showing  that  the  can- 
collation  was  not  done  animo  cancellandi. 
Bougkey  ▼.  Moreton.  231 

42.  A  nuncupative  will  not  established.  Ricfu 
ards  V.  Richard$.  253 

43.  The  onus  probandi  in  every  case  lies  on  the 
party  who  propounds  a  will.  Barry  v.  BuU 
En.  417 

44  (Attesting  Witnesses.)  A  will  pronounced 
against  upon  the  evidence  of  the  attesting 
witnesses  thereto.  SiamtB  v.  Marten.       326 

45.  (Attesting  Witnesses.)  A  will  pronounced 
against,  the  attesting  witnesses  only  having 
been  e^mined;  the  deceased  being  very 
aged  and  infirm,  and  the  will  drawn  from 
directions  given  by  the  executor,  no  instruc- 
tions being  proved  to  have  come  from  the 
deceased,    Savkey  v.  LiUley.  350 

46.  The  will  of  a  married  woman  prepared  by 
the  husband's  solicitor  from  instructions  given 
by  the  husband,  he  being  appointed  sole  exe- 
cutor and  residuary  legatee,  departing  from 
the  intentions  of  the  deceased  as  previously 
expressed  by  her,  pronounced  against,  and 
the  husband  condemned  in  costs.  Baker  v. 
BaU.  290 

47.  Three  papers  of  the  same  date  propounded, 
one  only  pronounced  for.  Reynolde  v.  Thrupp. 

392 
4a  (Insanity.)  A  party  having  died  insane, 
leaving  a  will  bearing  marks  of  insanity  up- 
on the  face  of  it,  administration  granted,  on 
motion,  of  the  effects  of  the  deceased,  as 
dead  intestate :  the  will  directed  to  be  depos- 
ited in  the  registry.    Bourget^  deeeaeed.  403 

49.  The  court  refused  on  motion,  to  grant  ad. 
ministration  as  in  intestacy  where  the  de- 
ceased left  a  will  having  no  appearance  of 
folly  upon  the  face  of  it,  although  the  de- 
ceased had  been  found  under  an  mquisition 
to  be  of  unsound  mind  from  a  date  anterior 
to  that  of  the  will.    WaU$^  deeeaeed.        405 

50.  (Presumptive  Revocation.)  Parol  declara- 
rations  of  a  testator  to  rebut  the  implied  re- 
yoeation  of  a  will  from  marriage  and  the 
birth  of  a  child  (before  tlie  stat  I  VicL)  ad. 
mitted.  Fox  v.  Mareton.  383 

51.  (Revocation.)  I'he  testatrix  having  written 
a  letter  desiring  her  will  to  be  destroyed,  held 
to  be  a  revocation,  although  the  will  was  noi 
destroyed.  WalcoU  v.  Ochlerlony.  396 

52.  (Tearing.)  A  will  torn  by  the  testator, 
when  in  a  state  of  incapacity,  not  revoked. 


probate  granted  on  motion.    Jk  the  goods  of 
Oilee  SSaWf  deceaoed,  510 

53.  Where  the  partjr  who  prepares  a  will  takes 
a  benefit  under  it,  that  is  a  circumstance 
which  excites  the  suspicion  of  the  court,  and 
unless  that  suspicion  be  removed,  the  ocmrt 
will  not  pronounce  in  fiivour  of  the  instra- 
roent    Barry  v.  BuUin,  417 

54.  (Solicitor  and  aient)  The  will  of  a  party, 
deceased,  of  weak,  though  testable  capacity, 
prepared  by  the  deceawd*s  solicitor,  under 
which  he  took  a  considerable  benefit,  to  the 
exclusion  of  an  only  son,  pronomiced  for. 
BudinY.  Barry.  407.    Barry  v.  Butiin.  417 

55.  (Solicitor  and  Client)  A  codicil  prepared 
by  a  solicitor,  in  which  he  was  appointed  an 
executor  and  a  le^tee,  the  deceased  being  of 
fluctuating  capacity,  pronounced  against,  al- 
though  no  fraud  was  imputed  to  the  solicitor. 
Croft  V.  Day.  465 

56.  (Proof— Capacity.)  The  will  of  an  aged 
testator,  drawn  from  instructions  given  by  a 
party  who  was  an  executor  and  a  legatee  in 
the  will,  the  same  not  having  been  read  to  nor 
signed  by  the  deceased  in  the  presence  of 
the  witnesses,  but  the  signature  merely  ac- 
knowledged, pronounced  for,  the  capacity  of 
the  testator  not  being  impeached.  Goose  ▼, 
Brown.  430 

57.  (Domicil.)  The  vafiditv  of  a  will  is  to  be 
determined  by  the  law  of  the  country  where 
the  deceased  died  domiciled.  De  Bonneml  v. 
De  Bonneoal.  .  498 

WILL  ACT. 

1.  A  party  made  his  will  in  18^,  and  aAcr  the 
1st  of  January,  1838,  cut  the  signature 
therefrom  ;  held. 

First,  that  the  effect  of  such  cutting  must 
be  considered  with  reference  to  the  provisions 
of  the  statute  1  Vict,  c.26,  although  the  34th 
section  of  that  statute  enacts,  ''That  the 
act  shall  not  extend  to  any  will  made  before 
the  Ist  of  January,  1838.** 

Secondly,  that  such  cutting  out  of  the  sig- 
nature of  the  testator  amounted  to  a  revoca* 
tion  of  the  will,  under  the  terms,  **  tearuig  or 
otherwise  destroying  the  same,**  in  the  20th 
section  of  the  act    Hohbo  v.  Knigkt.       458 

t  Where  there  is  a  will  signed  by  the  deceased, 
with  the  names  of  two  witnesses  subscribed 
thereto,  the  court  will  not  on  motion  decree 
the  deceased  to  be  dead  intestate,  although  it 
may  appear  upon  the  affidavit  of  the  attest- 
ing  witnesses,  that  such  will  is  invalid,  under 
the  statute.  In  the  goods  of  James  Ayling, 
deceased.  514 

3.  (Obliteration.)  A  testator  having,  after  the 
Ist  of  January,  1838,  obliterated  the  word 
three  or  five  (being  the  amount  of  a  legacy,) 
and  substituted  the  word  one,  in  a  will  made 
in  1837,  the  alteration  not  being  attested  in 
manner  prescribed  by  the  statute,  probate  of 
the  will  granted  in  blank.   Livoek,  dee.   510 

4.  (Acknowledgment  of  signature.)  The  signa- 
ture to  a  wilC  if  acknowledged  by  the  testa- 
tor in  the  presence  of  two  witnesses  present 
at  the  same  time,  is  sufficient,  whether  such 
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sij^atore  was  made  by  the  testator  or  by 
some  one  for  him.  In  tie  goods  of  Comeliua 
Rega%  deeea§ed.  512 

5.  Probate  rejected  of  a  will  signed  by  the  de- 
ceased, but  not  at  the  **  foot  or  end  thereof.** 
In  HU  goods  of  WiUiam  MUvford^  deceased, 

513 

0,  Probate  rejected  of  a  will  signed  by  the  de- 
eeased  in  the  presence  of  two  witnesses  pre- 
sent at  the  same  time,  but  who  did  not  sub* 
scribe  the  same  in  the  presence  of  the 
testator.  In  the  goods  of  Tkomas  Newman^ 
deceased.  514 

7.  A  will  signed  for  the  deceased  by  a  person 
who  was  also  one  of  the  attesting  witnesses 
thereto,  Talid.  In  the  goods  of  John  Bailey ^ 
dueased,  515 

WITNESS. 

h  The  declarations  and  affidavit  of  a  deceased 

Eersoo,  relating  to  matters  in  which  he  was 
imself  concerned,  admitted  toproo£  Robins 
▼.  WolseUff.  22 

2.  An  application  for  the  ezaminatbn  of  wit- 
nesses de  bene  esse,  rejected.  Robins  v. 
WoUeley.  75 

3.  Witnesses  allowed  to  be  produced  on  inter- 
rogatories, a  requisition  having  issued  for  the 
ezaminatioa  of  witnesses,  without  formal 
notice  to  the  adverse  proctor.  FUxgerald  v. 
PUzgerald.  102 

4.  j630  ordered  to  be  paid  by  the  husband  into 
tne  registry,  towards  defraying  the  expenses 
of  interrogatories  of  the  wife,  before  a  re- 
qoisition  was  allowed  to  issue  to  Ireland,  to 
examine  witnesses  on  an  allegation.  Same  v. 
Sams.  142 

5.  A  next  of  kin  who  had  been  cited  to  see  a 
will  propounded,  having  appeared  and  do- 
clarea  that  he  did  not  oppose  the  will,  i^ 
allowed  to  be  dismissed  for  the  purpose  of 
being  examined  as  a  witness  in  the  cause. 
Arnold  v.  EarU.  164 

S.  A  cause  delaved  till  the  return  of  a  material 
vritness  from  beyond  soas.    MarHn  v.  RoUn- 

171 


7.  Witnesses  to  whose  general  character  there 
is  no  exception,  are  not  to  be  rejected  on  con- 
jectures and  suspicions.  Robins  v.  Wolseiey, 

182 

8.  Alibi  not  proved.  Where  a  witnees  is  pfmsiy 

Eerjured,  no  (redit  in  law  can  be  given  to 
is  testimony.  The  declaration  or  a  dead 
person  is  good  adminicular  proof  in  support 
of  other  witnesses,  but  not  of  itself  sufficient 
to  support  facts  contrary  to  his  own  acts.  In 
a  suit  for  divorce  by  reason  of  adultery,  a 
previous  marriage  which  had  been  pleaded 
in  bar,  substantiated.  ib. 

9.  A  sulMcribing  witness  who  cmtradicts  his 
own  act  of  attestation  may  be  a  good  witness 
to  support  another  subscribing  witness  in 
other  circumstances.    Broome  v.  EUis,    227 

10.  An  allegation  admitted,  which  had  been 
rejected  by  the  court  below.  Witnesses  can- 
not be  examined  viva  voce  in  the  Ecclesiasti- 
cal Courts.    Jones  v.  Yamold.  248 

11.  Where  the  character  of  a  witness  has  been 
attacked  on  the  ground  of  general  bad  con- 
duct, specific  &cts  cannot  be  pleaded  in  or- 
der to  support  the  witness's  character.  Lam' 
bert  V.  Lambert.  264 

12.  The  clerk  who  drew  the  will,  although  he 
knew  nothing  of  the  instructions  or  of  the 
execution,  may  be  produced  in  an  allega- 
tion,  pleading  the  instructions,  the  drawing 
up,  and  execution  of  the  will.  ^MlZtn  v. 
Barry.  n.408 

13.  A  cl6rk  in  a  solicitor's  office,  when  speak- 
ing  to  facts  within  his  own  knowledge,  may 
refer  to  a  Journal  kept  in  the  office,  for  the 
purpose  of  fixing  the  date  of  those  foots,  but 
cannot  refer  to  Uie  journal  in  order  to  depose 
to  facts  not  in  his  handwriting,  nor  within 
his  own  knowledge.  406 

14.  (Incompetent)  A  solicitor  who  admitted,  on 
cross-examination,  that  he  had  retafaied  the 
proctor  propoonding  the  will  in  the  cause, 
and  was  responsible  to  him  for  his  bill  of 
costs,  held  incompetent  in  support  of  the 
wiO.    Handley  v.  Edtoards,  431 

15.  Testimony  of  medical  witnesses,  how  oon- 
sidered.  CoUett  v.  CoUeU.  423 
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